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BOMBAY HIGH COfJRl 

NOMINAL INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 
Indicates Cases of Great Importance. 

Indicate Cases of Very Great Importance. 

A D 


Abdul Gdfur Mahomed Saheb v Jayarabi 
Ibrahim 15G 

Abdulrahim Fiiiinumulla v, Sarafali 
Mahamadalli 6G 

Aisha Bai, I 71 re 81 

All V Khofc Sahob 197 

Anandsing Suratsing v. Lakhcsiiig Via* 
tapsing 223 

Anant Dratfcatraya v. Mahadeo Wasudco 333 

Anant Govind v. Tukaram Kushaba 233 

Annaji llamchandra v. Thakubai Dab- 
tabraya 175 

Ardeshir Jivanji Mistri v. Ainiai Kun.uji 94 

Ardeshir Niisserwaiiji v. Usman Cram 
Memori 455 

Assistant Collector, Salsotte v. Damod.ir- 
das Tribhuwandas C3 

B 

Balangowda Bhimangowda v. Gadigoppa 
Bhimappa 201 

Bapu Shivaji v. Kashiram HaiimanbiMo 361 

Baslingava Revanshiddappa v. Chinnava 
Karibassappa GO 

Bhalchandra Trimbak v. Empeior 433 

Bheraji Samrathji & Co. v. Vasantr.io 
Gobindrao 398 

Bhikaji Raghunath v. Anant Laxman 320 

Bhimaji Vasudeo v. Yeshvant Changa- 
gouda 388 

Bhogilal Tarachand v. Jethalal Motilal 51 
Bijuboo V. Rajaballi Tayaballi 39‘3 

B. B. & C. I. Ry. V. Ganu Daji Mirma ho- 
med 421 

B. B (fe C. I. Ry. \. Mahmadbhai Rahim 
bhai * 355 

C 

Chandulal Kanhayalal v. Nagmdas 
Bapubhai 350 

Charandas Vasonji v. Nagubai Maii- 
glorekar 452 

Chhipa Allarakha Isakji v. Bai Sona 68 

Chimawa Racha>a v. Gangawa Ganga- 
dharaya 413 

Currimbhai Naboobhai v. N. H. Moos 250 


*Dattat.iaya Krishna v. Jagannath nbam- 


rao 215 

*Devmani Bai v Ravishankar Oghadbhai 147 
Dharamsay Khctsay V, Balkiishna (\an- 
durang 378 

Dodbu, Kalu Mahar, l)i)c 3-51 

£ 

Emperor v. Amanat Kadar 134 

* -- - * V. Dinshaw Cursebji 70 

V Go fill Daud Bohia 28G 

y Genu Gopal 447 

, — V. Gokuldas Harida^ 272 

- - v' Gopal Raghunath 128 

y Lakshman Ramshub -109 

* y Bapu 26C 

** — V Rameshwar Ramnatb 30C 

y (j Ring 29G 

V. Thavarmal Rupchancl 157 

— • — - V. Yellappa Durgaii 2G9 

p 

Eakaji Ardeshir v. Bhagvatlal Tncaniial 290 
Patechand Rampratap v. Jitmal Rup- 
chand 418 

Fibie Aloes Factory v. Jaffei Riisoul 400 

G 

Crajanan Sitaram v. Sitaram Raghunath 55 

Galab Bhai Lallubhai v. Kika Jivan 395 

Gangadhar Nathu v. Vishnu Vithal FB ‘3C8 
Gangadhar Tukaram v. Rachappa Nag- 
appa 246 

Ganpabh Devaji v. Emperor 136 

^Gopaldas Sambhudas v. Vithal Moliaii- 
1. FB 357 

Gopal]i Umersoy v. Devji Naranji 220 

Government Pleader v. S , A Pleader 335 

’Grama S. N. v. Bombay Steamships 257 

Gulamhusam Lalji v. Clara Do Souza 471 

H 

*Hamedmiya Badamiya v. Joseph Benja- 
min 206 

Hanmant Shrinivas v. Emperor 375 

*Hari Ganu Bhandirge v. Han Ganu 
Shinde 225 

**Harilal Chimanlal v, Pehladrai A Co. 260 
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Nominal Index, 1929 Bombay 


Hassan Sahob v. Ramchandra Appaya 196 

Hirabharthi Jaranabharfchi v. Bai Javer 35 
Him Safcua v. Emperor 12 

Hormasji Shapurji v. Dhanbai Barjorji 289 

I 

[chhalal Jagmohandas v. Anjibai Zujya 32 

India Electric Co. Ltd. v. (^neral Elec- 
tric Trading Co. 242 

J 

JiVi Bai V. Bai Bibanboo 141 

k: 

Kaikhushru M. Talyarkhan v. Bai Gulab 236 
Kanji Shiv}i v. Vasanji Shivji & Co, 386 
Kauta Bai v. Bhailal Ghelabhai 414 


Kapurji Magniram v. Pannaji Devichand 177 
Kapurji Magniram v. Pannaji Debichand 359 
Kaahinath Mahadev v. Gangubai Keshav 193 
Kashiram Laxman v. Maheswar Laxman 116 
Kershaji Dhanjibhai v. Kaikhushru Kol- 


habhai 478 

Keshavlal Mohanlal v. Bai Lakshmi 60 

Khairunnissa, In re 410 

Kisan Yoinaji v. Shripat Tatya 114 

Kondi Ravji v. Chunilal Rupchand 1 

Kothari V. R., In re 79 

Krishna Chmnoo & Sons v, Matubhai 
Kafanbbai 107 

Krishnaji Prabhakar v. Emperor 313 

Kriahnaji Vinayak v. Motilal Magaudas 337 

Krishna Parsharam v. Bhau Piraji 198 

Krishnarao Bhaskar v. Lakshman Ram- 
chandra 30 

L 

Lakshman Ramjee v. Dattatraya Ram- 
krishna 379 

Lakshmibai Ananfc v. Ravji Bhikaji 217 

Lalji Dayal v. Vishvauath Prabhuram 137 

Lallubhai Pragji v. Bhimbhai Dajibhai 341 

Limba Tatya v. Emperor 385 

Lokappa Chamirappa v. Iliraraani Khu- 
shaldas 223 

M 

Madhavrao Anandrao v. Shri Orakaresh- 
var Ghat 153 

Madhusudan Pandurang v. Bhagwan At- 
maram 213 

Mahadu TuUaram v. Patlu Sadu 189 

Mahomed Roshan v. Gulam Mohiddm 135 

Malhari Vamau v. Vinayak Ravji 323 

Malkarjunappa Sidramappa v. Anandrao 
Annarao 391 

Manchcrsha Peatonji Damanial, In te 33 

Maneklal Mansukhbhai v. Kasturbhai 
Manibhai 365 

Mam Bai v. Bhailal Chunnilal 417 

Maiijubhai Gordhandas v. Emperor 283 

Mariambi v. Patmabai 127 

Mathurbhai Garbadbhai v, Nadiad City 
Municipality 241 

Monjiram Indrachandra v. Maneklal 
Mansukhbhai 353 

Motising V. Mt. Durgabai 57 

Mulji Narotam v. Hiralal Ramchandra 424 

Murlidhar Laxman v. Shivrara Sadashiv 382 

N 

Nadirshaw JamshedjT v. Purshottamdas 
Qanpatdas 279 

Narayan Kondaji v. Govind Krishna 200 

Narayau Manjanna v. Secretary of State 462 

Narhar Narayan v. Ganpati Han 174 


Narsey Tokersey & Co.,*'V. Sachindranath 
Gajanan 431 

Narsey Tokersey <fe Co. v. Sachindranath 
Gajanan 476 

Nurmahomed & Bros. v. Ismail Karim 230(2) 
Nurmahomed Karamelahi, In re 273 

*Nurmahomod Rajmahomed v. Emperor 72 

P 

**Pcindarinath Kikalalv. Thakoredas Shan- 
kardas 262 

^Parshram Yeshvantshet v. Lakshmibai 
Babaji 186 

Punjabai Bhilasa v. Bhagvandas Kisandas 89 

R 

*Rabia Mahomed Tahir v. G. I. P. Ry. 179 
Ragho Totaram v. Zaga Ekoba 251 

Rama Kariyappa v. Emperor 327 

Ramchandra Anant v. Bhagwant Gopal 465 
*Ramchandra Genuji v. Shripati Sukaji 202 
Ramachandra Trimbak v. Han Martand 144 
Raneegunge Coal Association Ltd. v. Tata 
Iron and Steel Co. Ltd. 119 

Raoji Vasudeo v. Tukaram Vishnu 226 

Ratanlal Ghelabhai v. Amrsing Rupsing 467 
Ratansi Hirji v. Emperor 274 

•Rayegavda Hanmantraya v. Ramlingappa 
Shidgavdappa 345 

S 

Sadeck Abdulla v. Mahomed Abdulla 190 
Sadashiv Lakshman v. Radhabai Vishnu 267 
*Sa8soon E.^D. United Mills Ltd., In re 38 
*Saya3i Rao^Gaokwar v. Madhaorao Raghu- 
nath Rao 14 

Secy, of State v. Vasudeo Venkatesh 46 

Shamchandra Rampratap v. Bhikarachand 
Ganeshlal 468 

Shamdasani, P. D., In re 404 

Shamdasani P. D., In re 443 

•Shankar Dattatraya v. Dattatraya Sada- 
shiv 408 

Shankar Kondappa v. Ganpat Shankar 
shet 227 


Shankar Mahadeo v. Bhikaji Ramchandra 


139 

Shankar Vasudeo v. Dattatraya Vishnu 460 
*Shidramappa Revanshidappa v. Guru- 
shantappa Shankrappa 18^ 

•Shriniwas Vithal v. Hari Sabaji 321 

Sidramappa Baswantrao v. Shidappa Vi- 
rappa 230(1) 

•Standard Aluminium and Brass Works 
Ltd., In re ® 

Supdu Daulatsing v. Sakharam Ramji 13 

T 

•Tukojirao Holkar v. Sowkabai Pandhari- 
nath lOO 

Tuljaram Harkisondas v. Harkisan Jagji- 
van 244 

Tribhovan Motiram v. Emperor 74 

U 

Union Bank of Bijapur v. Bhimrao Shri- 
nivasrao 258 

V 

Vali Mahomed, In re 287 

•Vallabhdas Mulji v. Pranshankar Nar- 
bheshankar 24 

Vatsalabai Vinayak v. Vasudev Vishnu 348 

Y 

•Yeshvantibai Eknath, In re 397 
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BOMBAY HIGH COURT 

SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance. 
Indicates Cases of Great Importance. 

>5^ Indicate Cases of Very Great Importance. 


A 

Aden Courts Act (2 of 1864) 

S. 8 — Eovision lies fiom order by 

Resident declining reference under S. 8 

190 

Advancement 

Person making irrevocable gift to 

his son— There is no presumption of ad- 
vancement 24o 

Adverse Possession 

Cosliarer — Evidence — Ouster or 

denial of right is necessary 323c 

Eight of fishing in open sea used 

exclusively and continuously for 28 years 
— Still no right to exclude can be ob- 
tained by prescription 226 

Arbitration 

^ Plaintiffs ’appearing under protest 

— Arbitrators returning proceedings to 
Court — Court writing to arbitrators 
with request to resume work, protest 
being unjustified — Further proceedings 
of arbitration were not vitiated as Court 
did not compel them 50 

Arbitration Act (9 of 1899) 

S. 19 — Avoidance of contract ari- 
sing from terms of contract — Arbitration 
clause would be enforced— But if avoi- 
dance is due to reasons “dehors” it can- 
not be enforced 242 

S. 19— Courts should refer parties 

to forum of their deliberate choice — 
Onus is on plaintiff to show why stay 

should be refused 119a 


Arbitration Act 

S 19 — English decisions subse- 
quent to English Arbitration Act should 
not be applied — English Courts exor- 
cising greater control over arbitration — 
It is no reason to refuse stay 1196 
Arms Act (11 of 1878) 

S. 19 (e) — Going armed means car- 
rying weapon intending to use it if 
necessary — Going need not be habitual 

283a 

B 

Bombay Act (2 of 1863) 

S. 16 — It is for Government to de- 
termine whether particular grant is in- 
am or only saranjam 14a 

(7 of 1863) 

S. 32 — It is for the Government to 

determine whether particular grant is 
inam or only saranjam 14a 

Bombay City Municipal Act (3 of 
1888) 

S. 412.A (b) — Ghee does not come 

in “other milk products” 274a 

Bombay City Police Act (4 of 1902) 

S. 23 (3) —Scope— “ Any assembly 

or procession” includes assembly in open 
space between chawls 433a 

S. 23 (3) Power given to Police — 

Commissioner can be used so as to in- 
terfere with rights of subjects as little 
as possible — Order issued* by Police 
Commissioner prohibiting assembly to 
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Subject Index* 1929 Bombay 


Bombay City Police Act 

be convened even in private place is 
\alid if necessary for public safety 4336 

S. 23 (3) — Order misdescribed as 

notilication is not vitiated — Meeting 
convened against order of Police Com- 
missionei — Order held duly promulgated 
under Penal Code S. 188 433c 

— — 23 (3) — AccLsed knowing that dis- 
obedience will lesiilt in conflict with 
police— llisobedience of order undei S. 
23 (3) con^'titutes ollenco under S. 188, 
I. T*. C 433c 

S 23 (3) — S. 23 (d) enlaiges ambit 

of oHcmce under Penal Code, B. 188 — 
Disobedience of order under B. 23 (3) is 
punishable under B. 127 and equally 
under Penal Code. B. 188 433f/ 

Ss. 89 (3) and 134 (2) — Service of 

order on tlie Presidents, Secretary and 
members of Committee or Union is sufh- 
cient in view of Bs. 89 (3) and 134 (2) 
and Ciiminal P. C., B. 69 (3) — Know- 
ledge ol service of notice may be proved 
by ciiciimstancos 433d 

“S 127 — No special procedure is 

prescribed for offence under B. 127 433/ 
Bombay District Municipal Act (3 
of 1901) 

S. 113 — House abutting private 

street — Height of the eaves cannot be re- 
gulated 286 

S 188 — Notified Area Pules, K. 18, 

proviso 1 contemplates that occupier 
should be tenant ^ 273 

Bombay Hereditary Offices Act (3 
of 1874) 

Ss 4 and 15 — Kulkarni Vatan — 

Services commuted — Cash allowance 
payable by treasury is exclusive projiertv 
of the olhoiating Kulkarni — It does not 
become joint family property FB 368^ 
S. 15— Services commuted — Col- 
lector can introduce devolution in a 
particular line FB 3686 

Bombay High Court Rule8(Original 
side) 

Commissioner and Master of Equity 

are judicial officers 478c 

R. 119 — Official Assignee is bound 

to adjudicate within certain time 107c 

R. 122 — Latest date of proving 

must be given in notice — Date is impor- 
tant for limitation for appeal 107d 
Bombay Hindu Heirs’ Relief Act (7 
of 1866) 

S. 2 — Decree against Hindu father 

— Although lands inherited by agricul- 
turist son cannot be attached, the rents 


Bombay Hindu Heirs Relief Act 

thereof are liable tb attachment for 
satisfaction of the decree to extent of 
m’operty inherited 233 

Bombay Land Customs Act (29 of 
1857) 

S. 8 — At any station etc.,” must 

be read after “ passed or attempted to 
he passed” in para. 2 — B. 8 does not 
cover case of goods whose conveyance is 
complete 46a 

— S. 14 — B. 14 is confined to officer at 

station under Act 466 

S. 21- Good faith should not be 

brought in construing B. 21 — B. 21 should 
be confined to seizure proper under the 
Act 46c 

Bombay Land Revenue Code (5 
of 1879) 

S. 37 — • Government cannot block 

pu bl ic r oa d — H i g h w ay 9 4c 

S. 84 — Where it is shown that the 

tenancy was to end in May and no sub- 
sequent contract to end it in October 
was proved that notice dated 22nd 
June did not in law terminate the ten- 
ancy 32a 

— S. 119 — Word “dispute” means dis- 
pute between two nighbouring owners 
and not dispute between Collector and 
ownei — Determination of dispute bet- 
ween Collector and owner does not oust 
jurisdiction of civil Court 391 

Bombay Mamlatdars’ Courts Act (2 
of 1906) 

S. 5— Cosharer having sole posses- 
sion dispossessed by anotlier taking law 
into his hand, is entitled to the summary 
remedy of the Act 114c 

S. 5 — Where tenant of one cosharer 

is obstructed in possession by another 
cosharer it is not landlord but tenant 
who must sue 114r^ 

S. 5, Expln. — Person claiming joint 

possession ousted by cosharer — Court 
cannot decree joint possession under 
Expln. to S. 5 {obiter) 1146 

S. 5(1) — Construction — The words 

“not being a person who has been a for- 
mer owner or part-owner” in Cl, 1 qua- 
lify only the words immediately preced- 
ing “of any other person,” the determi- 
nation of whose tenancy or other right 
is in question 114c 

Bombay Pleaders Act (17 of 1920) 

S. 26 — District Pleader sending 

circular post card giving his name, des- 
cription and address is improper conduct 
— False statements in post-card that ha 
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Bombay Pleaders Act 

is High Couit pleader and authoiized by 
Couit fco examine waqf accounts amounts 
to an otfence 335 

Sch. 3, Rr. 1 and 2 — Alteiing 

amount in plaint in defendant’s favour — 
Notice to plaintiff is necessary 223a 

Sch, 3, Rr. 1 and 2 — Suit dismissed 

for default —Costs should be awarded 
under R. 2 (c) and not R. I (a) 2231) 

Bombay Prevention of Gambling 
Act (1 of 1887) 

S. 3 — Rooks of recoid are instru- 
ments of gaming 157^? 

S. 5 — Pei son seen coming out of 

gaming house and arrested then — He is 
found in the house 7 4d 

S. 6 — Provisions should be strictly 

construed 157^1 

S. 6 — Warrant comprising more 

than one tenement does not cease to be 
special 1576 

S. 6 — Special warrant cannot be 

endoised to another officer 157c 

S. 6 — Complaint on oath may lie 

oral or in writing — It need not be le- 
cited in warrant — Issuing of wairant 
raises presumption that comiilaint was 
on oath 74a 

S. 6 — Distiict Superintendent of 

Police can administer oath to complain- 
ant i 746 

(as amended by Act 6 of 1919) 

S. 12— Curiency notes and cash if 

used for gaming aie instiuments of gam- 
ing 74c 

Bombay Prevention of Prostitution 

Act (11 of 1923) 

^ S 7 — Misti ess is not necessaiily 

prostitute 268ct 

S. 7 — The matter whether a woman 

is an ordinary or common piostituto rests 
more on degree than on kind 2666 

Bombay Rent (War Restrictions No. 

1) Act (2 of 1918) 

S. 2 (l)(b)(ii) — Piemises changed to 

lose identity are new 220c 

Bombay Rent (War Restrictions No. 

2) Act (7 of 1918) 

S 17 — Piemises at monthly lent of 

Rs. 17 - Controller’s ceitihcate not in 
existence — Suit for ejectment — Plaintiff 
must apply and annex a certificate under 
S. 4 (1) (a) and (b) 220a 

S. 17 — Objection under S. 17 am- 
ounts to material irregularity though not 
want of jurisdiction 2206 

1929 Inle^es (Box.) 2 & 3 


Bombay Revenue Jurisdiction Act 
(10 of 1876) 

S. 4 (c)— Buffalo attached in execu- 
tion of deciee in assistance suit — At- 
tachment raised on pledgee’s objection — 
Suit against jiledgee foi damages for 
fraudulently inducing mamlatdar to raise 
attachment and thus preventing realiza- 
tion of rent decioes does not he — Tort 

267 

C 

Civil Procedure Code (5 of 1908) 

S. 11 — Paibition — Two lands kept 

undivided “ Suit for paitition of one — 
Another not included — Inclusion sugges- 
ted but point not decided — Subseqeiint 


Sint to recover share in other is not 
barred by res judicata 3236 

S. 11— Execution proceedings — Rule 

of “might” and “ought” applies 2796 
^ S. 11 — Execution disposed of in 


default — Decision is not res ]udicata217i 

^ S. 11 — Moitgage decree against 

Hindu father — Minor sons not paities — 
Deciee is still binding on sons and acts 
as res judicata 213 

S. 11 — “Hoard and finally decided” 

— Moitgageo in possession being also 
cosliaror suing lor partition — Couit over- 
looking stipulation of payment in mort- 
gage and assuming moitgageo -to be 
owner of the mortgaged propeity — Suit 
for redemption is not barred 116a 

S. 11 — Redemption suit dismissed 

for default under Code of 1850 does not 
bar second ledomption suit though dis- 
missal was lieloi o Transfer of Pioi)erty 
Act w'as made applicable 1166 

S. 11 — Ejectment Suit — Rent 'de- 
cree only passed — Finding as to title need 
not bo incoi poiatod in the decree 326 
S. 35 — Land acquisition — Collec- 
tor’s awaid uphold — Costs lofused by 
lower Couit — Landowner’s exaggerated 
demands explained liy uncertainty of 
land market — Goveinment costs ought to 
have been aw aided 63 

Ss. 38 to 43 — Tiansfer of darkhast 

— Jurisdiction of executing Court is not 
deprived 4186 

S. 39 — Simultaneous execution of 

deciee can be allowed 418u 

S. 47 — Receiver for execution of 

decree — Execution application by him 
dismissed Appeal lies as he is represen- 
tative of both jiartios 279^ 

S. 47 — O. 34, R 5 does not apply t o 

compromise or award decree — Decree de- 
claring charge on certain property of do. 
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Civil P C. , . 

fendant-'- Property can be sold in execu- 
tion - No separate suit is necessary for 
sale 227a 

S. 48 — Execution applications by 

decree-holder subsequent to appointment 
of receiver for execution of the decree are 
valid for purposes of saving limitation 

27 9d 

S. 53 — Decree against Hindu 

father — Although lands inherited by 
agriculturist son cannot be attaciied, the 
rents thereof are liable to attachment for 
satisfaction of the decree to extent of 
property inherited 233 

S 64 — Attachment is not complete 

before prohibition and proclamation 
under O. 21, R. 54 — Sale by jirdgment- 
debtor after order of attachment but be- 
fore completion under O. 21, R. 54 is not 
within S. 64 395 

♦ S. 91 (2) — Obstruction to public 

road causing special damage to a person 
— Tic can sue without consent of Advo- 
cate-General 946 

S. 92 — Suit by person in private 

capacity is not barred 1936 

S. 92 — Suit by i-oligious institution 

against trustees not of the institution 
but of different fund for recovering cer- 
tain portion of the fund is not barred by 
S. 92 153 

S. 96 (3) — Workmen’s Compensa- 
tion Act (B of 1923), Bs. 28 and 30 — 
Commissioner has power to pass any 
decree or order by consent of parties — 
Such decree or order is not appealable 

686 

S 100 — Whether parties to a suit 

agreed or not to a certain decree is a 
pure question of fact 68a 

^ S. 107 — Even under S. 107, a 

person, who was not a party to original 
suit cannot be added as respondent by 
appellate Court 353a 

S. 109 (c) — Applicability — A case 

which relates to right to open two small 
windows in loft or gallery in house can- 
not bo said to bo a tit case to be certified 
under S. 109 (c) 341^^ 

— s. no L eave to appeal — Decree of 
High Court partly affirming and partly 
varying decree of lower Court — Appeal 
against item of Rs. 18,000 for appeal on 
which leave was asked affirmed — No 
question of law — Leave could not be 
granted 359 

S. 110-Value of easement and not 

of whole property is to be taken 341a 


Civil P. c. 

S. 110— Substantial question of 

law — After institution of B's suit L 
brought a cross-suit or another suit to 
establish his right to an easement. At 
the time when L brought his suit, which 
was some months later than the institu- 
tion of the opponent’s suit, the period of 
20 years had elapsed and it was held 
that it was nob open to him to add on 
to the period which had expired at the 
time of the institution of the opponent’s 
suit, subsequent period after the institu- 
tion of that suit. Held: that although 
there was a point of law it was not a 
substantial question of law 3416 

S. 110— Whether parties to a suit 

agreed or not to a certain decree is a 
pure question of fact 68a 

S. 115 — Court taking one view out 

of conflicting authorities — Revision does 
not lie 198 

S. 115 — Revision lies from order by 

Resident declining reference under Aden 
Courts Act (2 of 1864), S. 8 190a 

S. 115 (b)-“ Denial of available light 

to sue —Revision lies 467a 

^ O. 1, R. 1 — S purchasing property 

from P — P wrongfully receiving raesne 
profits -“S selling to Y — Y suing P 
making S pro forma plaintiff but pray- 
ing decree in his favour only — S apply- 
ing for amendment after his claim for 
mesne profits due before transfer to Y 
was time barred — Amendment having no 
legal bar could be granted although 
claim was time barred 51a 

O. 1, R. 10 In suits for com- 
pelling registration third parties cannot 
be added as parties 3536 

O. 1, R. 10— Party can be added 

even so late as time of decree 3376 
O. 2, R. 2 — Cause of action in pre- 
vious suit being order to establish right 
to stolen ornaments and in subsequent 
suit being wrongful withholding and 
destruction; causes of action are different 
and subsequent suit is not barred under 

O. 2, R. 2 460 

O. 2, Rr. 3 and 4 — Letters Patent 

(Bombay), Cl. 14 — Cl. 14 should be 
construed consistently with Civil P. C. 
O. 2, Rr. 3 and 4 100c 

^ O. 2, R. 3 — S purchasing property 

from P — P wrongly receiving mesne 
profits— S selling to Y~Y suing P mak- 
ing S pro forma plaintiff but praying 
decree in his favour only — S applying 
for amendment after his claim for mesne 
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profits due before transfer to Y was 
time barred — Amendment having no 
legal bar could be granted although 
claim was time barred 51a 

^ O. 5, R. 17 — Leaving duplicate on 

teapoy at defendant’s residence is not 
sufficient 257 

O. 6, R. 4 — Fraud — On failure to 

prove one kind of fraud, party cannofc 
set up another kind of fraud lb 

^ O. 6, R. 17 — /S purchasing pro- 

X)erty from P — P wrongfully receiving 
mesne profits — S selling to Y—Y suing 
P making S pro forma plaintiff hut pray- 
ing decree in his favour only — S apply- 
ing for amendment after liis claim for 
mesne profits due before transfer to Y 
was time barred — Amendment having no 
legal bar could be granted although 
claim was time barred 51a 

O. 8, R. 10 -Dismissal under 0. 8, 

B. 10 is nob lustitied except in cases of 
written statements and set off — Propei- 
procedure to clear up any ground is under 

Civil P. C., O. 10, R. 1 413 

O. 9, R. 8 — Execution — O. 9, R 8 

does not apply to execution pioceedings 

217c 

O. 9, R. 9 -Limitation Act, B. 5 

made applicable by rule under* B. 122 to 
application under O. 9, R 9 — Rule is 
intra vires and retrospective 262a 

^ -O. 9, R. 13— Defendant appearing 

on date of hearing but late is not 
entitled to set aside decree 250 

O. 10, R. 1 — Dismissal under O. 8, 

R. 10 IS nob justified except in cases ot 
written statements and set olf — Proper 
procedure to clear up any ground is 
under O. 10, R. 1 413 

^ O. 20, R. 12— Court ordering pro- 

fits to be ascertained m execution — 
Order though irregular is nob without 
jurisdiction — Executing Court cannot go 
behind it but must ascertain the mesne 
profits 217a 

O. 21, R. 11 (2) -Application signed 

and verified by pleader in suit is valid 

196 

O. 21, R. 37 — Undischarged in- 
solvent can be arrested under civil war- 
rant in absence of protection order 

135a 

O. 21, R. 50 (2)'-Order permitting 

execution of decree against partner 
under 0. 21, R. 50 (2), is not decree 
within meaning of Lim. Act, Art. 164 

386 


Civil P. C, 

- O. 21, R. 54 — Attacliment is not 
complete before proliibition and procla- 
mation under 0. 21, R. 54 — Sale by judg- 
ment-debtor after older of attachment 
but before completion under O. 21, R. 54 
is not within B. 64 395 

O 21, R. 54— Scope— Attachment 

confers no title but merely prevents 
alienation 200/» 

O. 21, R. 57 — Attachment before 

judgment ceases after decree-holder’s 
darkhast is dismissed for failure to give 
security 4555 

O. 21, R. 57 — After judgment at- 

tachment before judgment becomes one 
in execution and O. 21, R. 57 applies 
when decree- holder’s application for 
execution by sale of attached property 
is dismissed for default 321 

O. 21, R. 66 (2) (e) — Apiilication 

to include share of minor sons in Hindu 
joint family in proclamation is competent 

465a 

^ O. 21, R. 89 — Judgment-debtor 

depositing sale price and 5 per cent but 
not price in jiroclamation — -Docree-holder 
also applying to sob aside sale and not 
intending to proceed with execution — 
R. 89 is not complied with 215 

O. 21,Rr. 89 and 91 (A)— Appli- 

cation to mamlatdar for not sanctioning 
auction, though expressing applicants 
desire to make separate application to 
Court is valid application under R. 89 

139 

— O. 21, R 103 — Suit under R. 103 
thougli brought on strength of title must 
be brought within one year 379 

O. 22, Rr. 8 and 10 — Insolvent 

can continue appeal after annulment 

202a 

O. 23, R 1 — Permission to with- 
draw cannot bo granted after conclusion 
of evidence on ground of scanty evidence 
either under R i or S. 151 320 

^ O. 23, R. 3 "■ Parties, some of 

whom were minors, arriving at compro- 
mise— Court asked to satisfy itself that 
compromise is for minor’s benefit —Afii- 
davit by next friend or guardian that he 
considers compromise to be for minor’s 
benefit should be filed —In heavy cases 
counsel should state that in his opinion 
compromise is for minor’s benefit 353a 

O. 23, 3 -Court is not obliged to 

pass formal decree in exact berms of com- 
promise 390;. 
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O. 23, R. 3 ~ Court does not make 

declarations based on compromise arrived 
at by parties 3S0c 

♦ -O. 26— Commissioner cannot be 

authorized to investigate as to heirs and 
properties of deceased in administration 
suits 478^ 

O. 30, R. 1 — One partner can sue 

for a debt due to firm Vila, 

— 0,34, R. 5 — R. 5 does not apply to 
compromise or award decree — Decree 
declaring charge on certain property of 
defendant— Pioperty can be sold in exe- 
cution — No separate suit is necessary 
for sale 227a 

34, R. 7 — Mother as guardian 
of B her son, selling equity of redemp- 
tion to -4 suing for redemption and 
Court finding that B was major when 
sale-deed passed — B then suing to set 
aside sale and compromise decree passed 
holding that both A and B were par- 
tially entitled to equity of redemption— 
Court passing redemption decree in A's 
suit both in favour of A and B — Decree 
is unobjectionable— Compromise, though 
effected after A's suit was brought, did 
not offend against Transfer of Property 

Act, S. 52 337a 

O. 34, R. 9— "Scope — Under O. 34, 

R. 9, mortgagors are entitled not only to 
possession, bub also to account of surplus 
profits from date mortgage amount was 
paid off 337c 

O. 38, R. 3— Surety enabling judg- 
ment-debtor to escape processes — Only 
way for his discharge is application 
under R. 3 190& 

O. 38, R. 11 — Attachment before 

judgment - Re-attachment in execution 
is unnecesary 455fl^ 

sjc O. 38, R. 11 — After judgment 

attachment before judgment becomes 
one in execution and 0. 21, R. 57 applies 
when decree-holder’s application for 
execution by sale of attached property 
dismissed for default 321 

O. 40 — Receiver is not judicial 

officer and cannot also act as such 4785 

O. 40, R. 1 — Receiver appointed 

on interlocutory application — Pinal 
judgment silent about his continuance — 
il ence does not operate to discharge 
receiver 279^ 

^ O. 41, R. 20”"Even under 8. 107, 

a person, who was not a party to ori- 
ginal suit, cannot be added as respon- 
dent by appellate Court 353a 


Civil P. C. 

❖ O. 41, R. 23— Suit in Court of 

Second Class Sub- Judge returned for 
proper presentation — First Class Sub- 
Judge rejecting plaint — Appeal from 
order returning plaint— Rejection not 
brought to notice— Case remanded to 
Second Class Sub- Judge— No plaint be- 
ing in existence remand was void 2025 

O. 41, R. 23— Order of remand 

for adducing further evidence and 
disposal and also setting aside trial 
Court’s decree dismissing suit is illegal 

175 

O. 41, R. 25 — Order of remand for 

adducing further evidence and disposal 
and also setting aside trial Court’s de- 
cree dismissing suit is illegal 175 

O. 46, Rr. 1 and 5 — High Court 

can itself quash reference 30 

^ O. 47, R. 1 — New evidence of 

fact is no ground of review of second 
appellate decree 225a 

*— O. 47, R. 1 — Appeal preferred and 
dismissed — Appellant cannot be said to 
have not preferred appeal 2255 

^ O. 47, R. 1 — Review granted 

pending appeal — Appeal cannot be 
heard 1835 

O. 47, R. 7— Order granting re- 
view for clear error on face of record — 
No appeal lies 183a 

Sch. 2, Para. 20 — Award can be 

^lit 193c 

Companies Act (7 of 1913) 

S. 54— Company proposing to abo- 
lish existing classes of shares and to 
create new classes of shares — S. 54 does 
not contemplate such a mode of reor- 
ganizing share capital 385 

S. 54 (1) Proviso— Company’s 

capital divided into preference and or- 
dinary shares — Memorandum of associa- 
tion excluding preference shareholders 
from participating in surplus assets in 
the event of winding up — Such exclu- 
sion confers special privilege on ordinary 
shares not liable to be affected except by 
a special resolution 38c 

S. 81, Sub-S. (3)— Chairman’s de- 

claration that a resolution is carried on 
a show of hands is conclusive evidence 
of the fact if poll is not demanded and 
minutes of meeting are not admissible 
in evidence to rebut it 36d 

^ S. 162 (6) — Company losing 5 out 

of 7 lacs of its capital — Loss due ta 
previous mismanagement — Under new 
management Company showing good 
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Companies Act 

prospects — One share-holder petitioning 
to wind up— Petitioner opposed by great 
majority — Winding up is not justified 8 
S. 282 — False statements in bal- 
ance-sheet— Where there is no disho- 
nesty or motive for dishonesty no offence 
under S 282 is committed AAZh 

Company 

^ Preferential rights of particular 

shares cannot be modified except under 
provisions of Companies Act for modifica- 
tions of memorandum of association 

38^ 

Contract Act (9 of 1872) 

S. 2 — Mortgagee selling mortgaged 

property in accordance with S. 69 T. P. 
Act to his nominee— Transaction henami 
— There are not two persons promisor 
and promisee as required by S. 2, Con- 
tract Act — Sale therefore is void and 
need not be set aside 24a 

rS. 30 — Delivery not contemplated 

— Contract is wagering 157^ 

S. 65 — Scope — S. 65 does not 

apply where one of the parties is 
wholly incompetant to contract 89a 

S. 70— Act is done “ lawfully ” 

for another when he is entitled to look 
for compensation to that other 896 

S. 73 — Damages — Extent oi-A 

selling property to B who sold it to C— 
0 unable to obtain possession of half 
owing to A'% defective title— C is en- 
titled to damages against A to the ex- 
tent of half price paid by B 3616 
S. 176 — Pledge -Creditor has dis- 
tinct right to proceed against property 

47 Id^ 

■ S. 230 — Knowledge about principal, 

not from himself but from another source, 
is no disclosure 1776 

Cosharer 

— — One co-owner can sue trespasser — 
Other co-owners are desirable though 
not necessary parties 244 

— Adverse possession— Clear evidence 
of exclusion is necessary 1416 

Court-fees Act (7 of 1870), S. 7(4)(c) 

Plaintiff cannot be allowed to alter 

valuation for purposes of Civil P. C., 
8. no 341c 

Criminal Procedure Code (5 of 
1898) 

Construction — Extradition Act and 

Criminal Procedure Code both being 
penal eDa 9 tments their terms must be 
strictly construed in favour of accused 
persons 816 


Criminal P. C. 

S. 4(i)— European British woman 

marrying Indian subject of Native State 
does not cease to be European British 
subject 8lc 

S. 45 (1) (d) — Section is not 

punitive in itself— Duty does not extend 
to owner of house 12 

S. 88— Title passes to Government 

only from date of attachment 200a 
S. 88 — Doctrine of lis pendens ap- 
plies to sales under S. 88 200c 

S. 98 — Special warrant cannot be 

endorsed to another officer 157c 

^ (amended 1923), S. 138 — Magis- 

trate must exercise his own discretion in 
appointing jurors 79 

S. 197 (as amended) — Public ser- 
vant — Acts illegal and without justifi- 
cation — Government sanction is nob 
necessary before prosecution 375c 

S. 197 (as amended) — Object of 

S. 197 is to guard against vexatious pro- 
ceedings against public servants and bo 
secure well considered opinion of a 
superior authority before their prose- 
cution 375rf 

S. 202 — Case referred under S. 202 

— Police must report and not send charge- 
sheet 72 

S. 208 (3)— Mere recording reason 

does not oust appellate Court’s Jurisdic- 
tion-Reason must be valid and accep- 
table 2696 

S. 215 — Test to determine whether 

there is illegality is to see Magistrate’s 
findings on evidence and whether they 
sustain charge framed 269a 

S. 239 — Three police officers given 

separate bribes by complainant-^ Oppo- 
site party also giving bribe to one of the 
officers— Police officers alleged to have 
conspired and charged under Penal Code, 
Ss. 120-B, 161 and 163 — Person of oppo- 
site party also alleged to have conspired 
and charged under Penal Code, Ss. 120-B 
161, 163 and 114 - All tried jointly at one 
trial — Trial held justified and no mis- 
joinder held to have occurred 296a 
S. 239— “In course of same tran- 
saction” explained 2966 

=5^ S. 239 (d)-G,M and D 

tried under Penal Code, Ss. 120-B ^iirad 
489-A, B and D and alternatively under 
S. 489-D — G and M also charged under 
8. 489.A and G charged under S. 489-B 
— M and D acquitted of all charges— G 
convicted only under S. 489-B — Joinder 
is not illegal as all charges as alleged 
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Criminal P. C. 

by prosecution formed one transaction 
although they were not proved 128(i 
(As amended in 1923), S. 250 — 

Complainant present is not entitled to 
adjournment— Order under S. 260 can bo 
passed on adjourned date 287 

S. 256 — There must be special 

reason, which a Magistrate must record 
in writing, if ho calls upon accused, on 
the date charge is framed, to state whe- 
ther he would cross-examine any prose- 
cution witnesses 309a 

S. 256 ' Magistrate, on the day 

when charge was framed, asking accused 
to state if he wished to cross-examine 
any prosecution witnesses — Accused ap- 
plying for time but Magistrate refusing 
time on ground that his usual practice 
was to put that question forthwith — 
Magistrate’s refusal amounted to illega- 
lity vitiating trial 309c 

S. 297 — Judge expressing his opi- 
nion about evidence but cautioning lury 
that they were not to accept his view — 
No misdirection takes place 296c 

S. 307 — High Court will not as a 

rule interfere with the verdict of a jury 
except when it is shown to be clearly 
and manifestly wrong 296/ 

S. 342- Prosecution witnesses exa- 
mined and cross-examined — Accused 
questioned under S. 342 — Charge framed 
— Plea of not guilty — On subsequent 
hearing applicants expressing desire to 
further cross-examine prosecution witnes- 
ses — On date of hearing witnesses were 
not cross-examined but list of defence 
witnesses given — Examination of defence 
witnesses and judgment given — Failure 
to examine under latter portion of S. 342 
vitiated the trial 447 

S. 345 — Court must be satisfied of 

validity of composition before allowing 

it 375a 

S. 345'~^Comx)osition at late stage 

— Some offences non-oompoundabie — 
Subsequent repudiation by party — Ma- 
gistrate is not bound to allow composi- 
tion 3756 

^ 58.347 and 254 — Offence under 

S. 124-A, Penal Code - Accused, editor of 
widely circulated newspaper — Magis- 
trate would have been justified in com- 
mitting case to High Court Sessions 

313 

S. 364 — Magistrate failing to write 

questions and answers as required by 
S. 364 — Defect is curable under S. 633 


Criminal P. C, 

— Confession itself is admissible in evi* 
dence 327a 

^ — Ss. 403 and 247 — Order of ac- 
quittal can be passed where complain- 
ant is absent oven though summons is 
not served on accused and acquittal 
bars fresh trial 408 

S. 403 — Accused discharged for 

complainant’s default — Second com- 
plaint on same facts is competent 

134 

* 5.403(2) — Complainant and ac- 

cused tried and convicted under Penal 
Code S. 160— 'Subsequent prosecution of 
accused by complainant under Penal 
Code S. 323 and 147 — Offences com- 
mitted having been committed in same 
transaction, second trial is permitted 

451 

S. 403 (2) — Acquittal under S. 324, 

Penal Code, does not bar prosecution 
under S. 19 (e). Arms Act 2836 

S. 423 (1) (d) — Sessions Judge can- 
not review his predecessor’s order but 
can only refer case to High Court under 
Criminal P. C., S. 438 309d 

S. 428— Magistrate not observing 

provisions of S. 256, Criminal P. C. — 
Sessions Court remanding case for al- 
lowing accused to cross-examine prose- 
cution witnesses and for recording fur* 
ther evidence — Order is not justified 
under S. 428 3096 

S. 438— Sessions Judge cannot re- 
view his predecessor’s order but can 
only refer case to High Court under 
Criminal P. C., S. 438 309^? 

— S. 439 — Order of District or 
Chief Presidency Magistrate executing 
warrant under S. 7, Extradition Act, 
can bo revised 81a 

S .439 (4) — High Court has no 

jurisdiction to convert acquittal into 
conviction— Even if it had jurisdiction it 
does not interfere unless justice urgently 
demands it 306 

— S. 440"^ High Court has power in 
revision to heaV complainant in order to 
see what his case is about 443a 

S. 488 (8) — Forum— Casual resid- 
ence in place in absence of settled 
abode or permanent place of residence 
gives jurisdiction to Court situate at 
that place 410 

sjcsjt S 491— Order of District or 

Chief Presidency -Magisti^ate^ executing 
warrant under S. 7, Extradition Act can 
be revised 81a 



Subject InubXi 1929 Bombay 15 


Criminal P. C. 

S. 517 — Genuine note from which 
counterfeit note supposed to bo forged 
— No evidence of any offence being com- 
mitted in respect of genuine note — Order 
confiscating genuine note while convict- 
ing accused under Penal Code^ S. 489-B, 
is wrong 128c 

S. 526 — Magistrate committing 

illegality — Many witnesses examined 
after illegality happened — Magistrate 
expressing opinion on whole evidence — 
De novo trial by other Magistrate is 
proper 309c 

S. 533 — Magistrate failing to write 

questions and answers as required by 
S. 364 — Defect is curable under S. 533 — 
Confession itself is admissible in evi- 
dence 327a 

S. 539- A — Nazir has no authority 

to administer oath for affidavit to be 
filed in criminal Court 1365 

— S. 556 —Pecuniary interest even to 
small extent is disqualification independ- 
ently of bias 404a 

— S. 556 — Consent or acquiescence 
cannot give jurisdiction nor can want of 
bona fides in objector affect question of 
disqualification 4045 

S. 556 — Prosecution under S. 282, 

Companies Act — • Magistrate share- 
holder of Company— Magistrate is dis- 
qualified to try case 404c 

S. 561-A — Order of District or 

Chief Presidency Magistrate executing 
warrant under S. 7, Extradition Act, can 
be revised 81a 

Criminal Trial 

Confessions in order to be relied 

upon need not make a clean breast of all 
details in connexion with crime, but if 
Court is satisfied that it has been 
voluntarily made, it may take into con- 
sideration such parts of it as it may by 
itself or in light of other evidence in the 
case considered to be true 3275 

— Confession voluntarily made and 
subsequently retracted is sufficient by 
itself to justify Court to act upon it 

327c 

Magistrate committing illegality — 

Many witnesses examined after illegality 
happened — Magistrate expressing opi- 
nion on whole evidence — De novo trial 
by other Magistrate is proper^^^j;::^ 309c 
D 

Dekkhan Agriculturists* Relief 
Act (17 of 1879) 

— ^Ss. 2 and 11’ — Definition of '‘agri- 


Dekkhan Agriculturists* Relief Act 

culturist” applies to firm only if firm by 
itself, tenants or servants earns liveli- 
hood wholly or principally by agricul- 
ture, and in that case alone it can only 
be sued at place where firm carries on 
business — Mere fact that partners are 
agriculturists does not make the firm an 
agricultural firm 378a 

S. 2 — Definition of agriculturist-— 

Person has limited meaning than under 
General Clauses Act, S. 3 (39) 3785 

S. 11 — Suit to enforce charge o*^ 

property pledged does not fall under Cl' 
(w), S. 3 but under Cl. (x) and Cour^J 
has jurisdiction even though defendant* 
is agriculturist not residing in its juris- 
diction 471^ 

^ Ss. 12 and 13 — Mortgagor asking 

account — Mortgagor is liable to pay sum 
found due on account though larger than 
sum due in terms of mortgage : A. L R. 
1922 Bom. 289 ; 46 Bom. 384 and 
46 Bom. 764 ; A. I. R. 1922 Bom. 
201 ; 67 I. C. 151, Overruled 

FB 357 

S. 15-D— Purchaser from some co- 
mortgagors paying mortgagee — He is 
charge-holder not mortgagee— Other co- 
mortgagors cannot ask for accounts 
under Bombay Dekkan Agriculturists* 
Belief Act, S. 16-D 139a 

S. 22 - Decree against Hindu father 

— Although lands inherited by agricul- 
turist son cannot be attached, the rents 
thereof are liable to attachment for 
satisfaction of the decree to extent of 
property inherited 233 

E 

Easements 

— Ancient light — Substantial priva- 
tion rendering occupation discomfort- 
able is necessary to constitute obstruc- 
tion 388a 

Easements Act (5 of 1882) 

S. 15— Bight of way — User to be 

‘open’ must raise presumption of servient 
owner’s knowledge and acquiescence 

144a 

S. 15 -Bight of way — Consider- 
ation in deciding whether user was ‘as of 
right* 1445 

Evidence Act (1 of 1872) 

S. 18 — Admission by pleader on 

question of law is not binding on client 

89c 

S. 21 — Admissions are not conclu- 
sive unless amounting to estoppel 147a 
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Evidence Act 

^ — S. 25— Excise peon is police ofiScer 
and confession made to him is inadmis- 
sible 70 

S. 30 — Confession of one co-accused 

is to be accepted against another with 
caution unless corroborated by indepen- 
dent evidence — Confession of one co-ac- 
cused cannot be said to be corroborated 
by confession of another co-accused 

327d 

S. 30 — Self-exculpatory statement 

of accused should not be taken into con- 
sideration against his co-accused 296^2 

Ss. 76 (a) and 86 — True copy of 

depositions recorded in Court in Cutoh — 
True copy not certified by Political 
Agent - S. 86 does not exclude other evi- 
dence — Presumption arises that docu- 
ment was true copy 2id 

S. 91 — Resumption of saranjam not 

required to be reduced to writing — Ac- 
tual order of resumption need not be 
produced — Such cases are governed by 

S. lU I4d 

S. 101 — Onus — Question is more 

material in trial Court 35a 

S. 114— Marriage — Connexion ad- 
mittedly illicit — Man's status lower than 
woman’s— Presumption of marriage does 
not arise 246a 

— S. 114 — True copy of depositions 
recorded in Court in Cutoh. True copy 
not certified by Political Agent — S. 86 
does not exclude other evidence — Pre- 
sumption arises that document was true 
copy 24d 

S. 114 — Resumption of saranjam 

not required to be reduced to writing — 
Actual order of resumption need not be 
produced — Such oases are governed by 
S. 114 14d 

— S. 114, Illut. (b) —Police Officers 
conspiring to demand and receive bribe — 
Readiness to use their position for it — 
Accomplice victimized by them into 
offering bribes — Much slighter corrobor- 
ation is necessary 296g 

S. 115 — Decree creating charge — 

Party to decree cannot say he could not 
create charge 2276 

— S. 115 — Minor representing major — 
Still he is not estopped 201 

S. 115 — Party not misled by state- 
ment— There is no estoppel 246 

S. 115— Participator in fraud cannot 

iill|lsach transaction on that ground lo 

S. IIS — Scope — Where plaintiff has 

obtained a decree on the representation 


Evidence Act 

that a Court had jurisdiction, subse- 
quently he cannot go back upon it and 
urge want of iurisdiction Id 

-S. 126 — Pleaders engaged for ob- 
taining succession certificate examined 
as to contents of testator’s will — He was 
privileged from disclosing its terms. 414 

S. 133— Police officers conspiring 

to demand and receive bribe — Readiness 
to use their position for it — Accomplice 
victimized by them into offering bribes — 
Mnch slighter corroboration is neces- 
sary 296g 

Execution 

Decree binding— Court ordering pro- 
fits to be ascertained in execution — 
Order though irregular is not without 
jurisdiction — Executing Court cannot go 
behind it but must ascertain the mesne 
profits 217a 

Extradition Act (15 of 1903) 

Construction — Extradition Act 

and Criminal Procedure Code both being 
penal enactments their terms must be 
strictly construed in favour of accused 
person , 816 

S. 7 — Order of District or Chief 

Presidency Magistrate executing warrant 
under S. 7 can be revised 81a 

F 

Factories Act (12 of 1911) 

S. 23 (a) — Child includes one of 

fourteen years 272 

Fishery 

Right of fishing in open sea used 

exclusively and continuously for 28 years 
— Still no right to exclude can be ob- 
tained by prescription 226 

G 

Grant 

Inam — It is for the Government to 

determine whether a particular grant is 
inam or only saranjam 14a 

Inam — Where there is grant of the 

soil, the mirasi rights in the land would 
be covered by the grant 146 

Inam— Saranjamdar having miras 

rights in saranjam lands— He alienating 
saranjam estate together with mirasi 
rights without reserving any benefit to 
him — Such rights are resumable and 
alienation is not binding on saranjam- 
dar’s successor 14c 

Guardians and Wards Act (8 of 1890) 
S 3 — High Court has inherent juris- 
diction to appoint guardian of person 
and property of minor even though he i 
member of joint Hindu family 475 
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Guardians and Wards Act 

43-^Marriag0 of ward of Courfc 
without consent of Court in spite of un- 
dertaking not to do so —Only personal 
guardian is liable for contempt 417 

H 

Highway 

Passage used within living memory 

as public road — Dedication to public 
should be presumed 94a 

Hindu Law 

Adoption — Gharbhari Gosais — The 

practice of adopting chelas by widows is 
not proved amongst the Gharbhari 
Gosais 356 

Adoption — Authority to adopt does 

not depend upon inheriting but cannot 
be exercised when power of adoption 
itself has come to an end e. g., junior 
widow’s power ends when estate vests 
in senior widow ZSd 

Alienation— Benefit to estate and 

necessity involve pressure from without 
— It must be of protective character — 
Mere better return involves speculative 
ventures and does not imply benefit to 
estate 251 

Alienation — Mortgage decree against 

Hindu father— Minor sons not parties — 
Decree is still binding on sons and acts 
as res judicata 213 

Alienation — Legal necessity — Am- 
ount due to mortgagee becoming payable 
five days after sale — Sale was for legal 
necessity 55a 

Alienation — Manager — Sum not 

proved for legal necessity not exceeding 
one-third — Sale is valid 556 

Custom — Special custom must be an- 
cient, invariable and established by clear 
and unambiguous evidence 35c 

Father of joint Hindu family in- 
curring debt — Immorality not proved — 
Share of sons may be proceeded against 

4656 

Joint family — Exclusion — Adverse 

possession — Keceipt of income for series 
of years — Ouster cannot be presumed 

4246 

Maintenance — Subsistence includes 

residence— For determining amount an- 
cient texts should be adopted to parti- 
cular circumstances 452a 

Maintenance — Concubine in con- 
tinuous keeping — Amount to mainten- 
ance how to be calculated laid down 

4526 

——Partition — Intention to separate is 
the test of partition — Division in 


Hindu Law 

shares of income of undivided property 
evinces partition 424a 

Partition — With regard to undivi- 
ded property parties after partition are 
tenants-in-common 323a 

Schools of Law — Family of Eaghu- 

vamshis migrating from Oudh to Khan- 
desh — Departure from several customs 
of Oudh — Departure not amounting to 
abandoning original personal law — 
Benares school of law continued to go- 
vern the family — Express authority to 
adopt was necessary 57a 

‘Widow, as widow, acquiring title 

by adverse possession does not acquire 
it as stridhan 333a 

Widow’s estate — Eeversioner exe- 
cuting deed declaring widow to be ab- 
solute owner he having no interest there- 
in— Property after widow’s death passes 
to reversioner and not stridhan heirs 348 

I 

Interest 

Mortgagee in possession holding 

over — Interest on surplus profits is to 
be calculated from date of payment of 
mortgage amount and not only from date 
of suit ^ 337^ 

Interpretation of Statutes 

Statues encroaching on ordinary 

jurisdiction of Court must be construed 
strictly 471c 

Co-ordinate sections — Apparently 

inconsistent — Effort must be made to 
reconcile them 2746 

Enactment not expressly modifying 

or repealing another — Each should be 
construed consistently with the other 

274o 

In construing the provisions of a 

statute it is not open to the Court to 
consider statement of objects and re- 
sons as they form no part of the statute 

274d 

Ejusdem generis — Where general 

words follow particular and specific 
words, they must be confined to things 
of the same kind as those specified 274c 

Fiscal enactment — In the case of 

penal statutes and fiscal inactments a 
strict construction most favourable to 
the subject ought to be' adopted 274/ 
Appeal — Eight to is not mere mat- 
ter of procedure 2626 

♦ Language unambiguous — Inter- 

pretation, though violating internation- 
nal law, if clear, should be put lOOg 
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Jurisdiction 

Presumption is in favour of giving 

jurisdiction to highest Court 4716 
Suit for accounts — In taking ac- 
counts sum exceeding Court's jurisdic- 
tion found due— Court has jurisdiction 
to i)a88 decree for that amount 337 d 
L 

Land Acquisition Act (1 of 1894) 

Ss.- 27 and 53 — Collectors 

award upheld — Costs refused by lower 
Court — Landowner’s exaggerated de- 
mands explained by uncertainty of land 
market — Government costs ought to 
have been awarded under Civil P. C., 
8. 35 63 

Landlord and Tenant 
Possession — Landlord is in posses- 
sion through the tenant 467d 

Khoti — Tenant replying to notice 

of ejectment denying annual tenancy — 
Appraised rent continued to be paid — 
Tenant does not get permanent tenancy 
rights 197 

Land Tenure 

Mirasi tenure —Permanent lease by 

vatandai — His successor accepting rent 
without objection for more than twelve 
years- Tenant cannot bo ejected at least 
for the successor’s lifetime 174 

Lease 

Construction — Lease for stipulated 

period -Lessee free to continue posses- 
sion on regular payment of rent — Prin- 
ciple of mutuality does not apply — Les- 
see can continue for his lifetime 66 
Legal Practitioner 

District pleader sending circular 

post card giving his name, description 
and address is improper conduct — False 
statements in post card that he is High 
Court pleader and authorized by Court 
to examine waqf accounts amounts to 
an offence 335 

Letters Patent (Bombay) 

Cl. 12 — Bombay High Court has 

jurisdiction to try suit between mort- 
gagor and prior and puisne mortgagees 
even though property is situate outside 
Bombay 468a 

Cl. 12— Fresh leave should be ob- 

tained in respect ’ of sons of defendant 
wdio was dead when len.ve was obtained 

468c 

Cl. 12— Plea of leave under CL 12 

if not taken at earliest opportunity is 
deemed to have been waived 4686 
Cl. 14— Defendant’s admission of 


Letters Patent 

at least one cause of action arising 
within original jurisdiction is not neces- 
sary 100a 

Cl. 14 — “ Such cause of action no^ 

being for land or other immovable pro- 
perty ” is equivalent to “ excluding any 
cause of action which is for land or 
other immovable property ” — “ Seve- 
ral ” in “ several causes of action ” 
means “ separate ” 1006 

Cl. 14 — Cl. 14 should be construed 

consistently with Civil P. C., 0. 2 
Er. 3 and 4 100c 

Cl. 14 — Suit for land — The cause 

of action for trespass on immovable 
property is not a cause of action for 
land or other immovable property within 
the meaning of Cl. 14, if no question of 
title apparently arises {Obiter) lOOd 

Cl. 14 — Defendant’s ability to 

raise plea of want of jurisdiction does 
not deprive High Court of its jurisdic- 
tion to pass order under Cl. 14 100c 

Cl. 14— Cl. 14 is not limited to 

causes of action within jurisdiction of 
Court subordinate to High Court 100/ 

(as amended in 1928), Cl. IS 

— Leave . was and is necessary under 
amendment of 1927 and of 1928 respec- 
tively 241 

Limitation Act (9 of 1908) 

S. 3 -The maxim lex non cogit 

ad impossibilia ” cannot prevail against 
the express provisions of S. 3 14c 

S. 5 — Appeal presented to Court 

without jurisdiction on advice of 
pleader — On rejection appeal presented 
to proper Court— Pleader’s negligence — 
Appeal held barred 393 

S. 5 — S. 5 is made applicable by 

rule under S. 122, CivilP. C. to applica- 
tion under O. 9, B. *9 — Buie is intra 
vires and retrospective 262a 

S. 7 — Whether having regard to 

O. 32, B. 6, valid discharge can be given 
by manager of joint family acting as 
guardian depends upon construction of 
decree — Where discharge can be given 
minor is not entitled to benefit of S. 7 

382 

S, 7 — Manager of Hindu joint family 

able to give valid discharge — Other 
member’s minority will not save limita- 
tion 13 

S. 13— S. 13 must be read con- 
sistently with provisions in Part 4, 
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Limitation Act 

Civil P» C. — Chiefs of Foreign States 
can be held to reside in British India in 
so far as they actually carry on their 
business through representatives in Bri- 
tish India 14/ 

S. 18— Not furnishing information 

in breach of contract cannot be fraud 
under S. 18 119c 

^ S. 28 — One reversioner suing to 

recover possession from widow’s alienee 
within 12 years from widow’s death and 
impleading other reversioner as defen- 
dant' — Latter submitting written state- 
ment after 12 years claiming his share 
— Latter’s claim is not barred by 
Art. 144 read with Limitation Act, S. 28 

345a 

'’-—'Art. 11-A — Suit under Civil P. C., 
0. 21, R. 103, though brought on 
strength of title must be brought with- 
in one year 379 

* Art. 44 — Suit to set aside leases 

as clog on redemption does not come 
within Art. 44 1866 

Art. 91 — Mortgagee selling mort- 
gaged property in accordance with S. 69, 
T. P. Act. to his nominee — Transaction 
benami — There are not two persons pro- 
miser and promisee as required by 
S. 2, Contract Act — Sale therefore is 
void and need not be set aside — Art. 91 
does not apply 24a 

Art. 123 — Suit by Mahomedan to 

recover his share is governed not by 
Art. 123 but by Art. 144, Lim. Act 141a 

* Art. 141 — One reversioner suing 

to recover possession from widow’s alie- 
nee within 12 years from widow’s death 
and impleading other reversioner as de- 
fendant — Latter submitting written 
statement after 12 years claiming his 
share — Latter’s claim is not barred by 
Art. 144 read with Lim. Act, S. 28 345a 

* — Art. 144 — One reversioner suing 
to recover possession from widow’s alie- 
nee within 12 years from widow’s death 
and imploading other reversioner as de- 
fendant — Latter submitting written 
statement after 12 years claiming his 
share — Latter’s claim is not barred by 
Art. 144 read with Lim. Act, S. 28 345a 

Art. 144 — Suit by Mahomedan to 

recover his share is governed not by 
Art. 123 but by Art. 144, Lim. Act 141a 
Art. 164 — Order permitting execu- 
tion of decree against partner under 
0. 21, R, 50 (2), is not a decree within 
meaning of Art. 164 386 
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Limitation Act 

164 — Lim. Act, S. 5, made 
applicable by rule under Civil P. C., 
S. 122, to application under 0. 9, R. 9 
Rule is intra vires and retrospective 

262a 

Art. 182 — Step-in-aid — Applica- 
tion to Court of Native State having 
agreement with British Government to 
execute each other’s decrees in a step- 
in-aid 418a 

M 

Mahomedan Law 

^ Pre-emption — Right is not inci- 

dent of property but a personal right 

206a 

Pre-emption — Law is not applicable 

to non-Mahomedans except by custom 

2066 

5{c Pre-emption* -Bene Israel vendee 

in Ahmedabad, is not bound in absence 
of custom 206c 

Majority Act (9 of 1875) 

S. 3— S. 3 does not state that minor 

must have separate property before 
guardian can be appointed — S. 3 if cons- 
trued as it stands extends minority 
wdiere guardian of property is appointed 

4756 

o 

Oaths Act (10 of 1873) 

S. 13 — S. 13 does not cure absence of 

authority to administer oath 136a 

P 

Partition 

All disputes should be decided in 

one suit — Parties should not be driven 
to separate suits 424c 

Partnership 

Suit — One partner can sue for a 

debt due to firm 177a 

Penal Code (45 of 1860) 

S. 120-B — Agreement is to be in- 
ferred from circumstances — Evidence 
though separately not convincing, if con- 
jointly establishing conspiracy, is enough 

2966 

S. 141, Cl. (3) — Offence, under 

S. 188 comes within S. 40 and as such 
falls under 8. 141, Cl. (3) 433/ 

S. 161 — Mere knowledge that a 

bribe was to be given would not make a 
person, who has the knowledge, a parti- 
cipator in the giving of the bribe 296a 

S. 186 — Obstruction offered to a 

person acting under the orders of a pub- 
lic servant while fixing the boundaries 
under 01. 2, S. 119, Bombay 'Land Reve- 
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Penal Code 

nue Code, is equal to an obstruction of- 
ferred to the public servant 385 

— — S. 188— Order under Bombay City 
Police Act misdescribed as notification 
is not vitiated — Meeting convened 
against order of Police Commissioner — 
Order held duly promulgated under 
S. 188 433c 

S. 188 — Accused knowing that dis- 
obedience will result in conflict with 
police — Disobedience of order under 
S. 23 (3) of the Bombay City Police Act 
constitutes offence under S. 188 433c 

S. 188 — Disobedience of orde^ 

under Bombay City Police Act, S. 23 (3) 
is punishable under S. 188 433g 

S. 199 — Nazir has no authority to 

administer oath for affidavit to be filed 
in criminal Court 1365 

— S. 498-B — Accused in possession of 
forged currency note— Genuine note of 
same number in accused’s house— Paper 
containing green honey-comb pattern re- 
sembling one on forged note also found 
in his house — Accused’s father and 
brother living in same house — Accused 
disposing forged note to shop-keeper — 
Accused must be inferred to have known 
the note to be forged one 1286 

Practice 

Notice of motion cannot bo taken 

out where plaintiffs know that there 
is dispute as to whether defendant is or 
is not minor — Proper course is to have 
issue of minority determined 431 

Partition suit — Defendant claiming 

share need not be made co-plaintiff 3456 

In originating summons for the 

construction of will, trustees should not 
argue on behalf of beneficiaries or next- 
of-kin apart from exceptional cases 289a 

Jurisdiction — Court has power to add 

person as representing estate of deceased 
provided he undertakes to take out pro- 
bate or letters of administration before 
formal decree is drawn up 2896 

Pleadings — Cause of action Contrac- 
tual-Allegation of fraud cannot change 
basis ll9d 

Plea not only not raised in lower 

Court but inconsistent to those raised — 
Appellate Court should not allow 114a 

Eights of various parties should be 

decided in single suit as far as possible 
to avoid succession of suits 606 

* * Fraud — Collusion explained la 


Presidency Towns Insolvency Act 

(3 of 1909) 

Official Assignee is bound to adjudi- 
cate within certain time 107o 

Latest date of proving must be given 

in notice — Date is important for limita- 
tion for appeal 107 d 

S. 2 (g) — Mortgagees of leasehold — 

Official Assignee of mortgagor disclaim- 
ing lease — Mortgagee not obtaining vest- 
ing order under S. 66 (i) — Mortgagee is 
not secured creditor 107a 

S. 2 (g)— Definition is not exhaus- 
tive -English Acts may be referred 1076 
Ss. 17 and 18 — Suit against insol- 
vent after order of adjudication — Suit is 
not to be dismissed but is only to be 
stayed 398 

S. 17— Insolvent can continue ap- 
peal after annulment 202a 

(as amended in 1927), S. 36 — 

S. 36 is not to be used for fishy cross- 
examination to prepare future litigation 
— Since amendment, scope is restricted 

230 (2) 

S. 52 — V and T certified brokers of 

Sharebroker’s Association — V selling 
and purchasing some share to and from 
T and making profit of a certain sum — 
V also selling some more shares to T and 
making profit — V being in embarrassed 
circumstances asking for Association’s 
help — Association interfering and declar- 
ing V a defaulter — 7 subsequently de- 
clared insolvent — T paying all the sums 
due to V to the Association who distri- 
buted them to F’s inside creditors — Offi- 
cial Assignee can recover the same from 
the Association for the benefit of general 
creditors 236 

S. 72 — Debt proved before declara- 
tion of dividend — Official Assignee’s 
failure to accept cannot prejudice credi- 
tor — Distribution being invalid may be 
disturbed 107e 

Principal and Agent 

Commission agent personally 

liable for price— Property vests in agent 
— He has right to resale or to stop in 
transit 260 

Provincial Insolvency Act (5 of 

1920) 

S. 28 — Insolvent can continue ap- 
peal after annulment 202a 

Ss. 28 and 31 — Undischarged insol- 
vent can be arrested under civil w^arrant 
in absence of protection order 135a 
S. 31 — Protection order is discre- 
tionary— Discretion to be exercised hav- 



Subject I^DEX, 1929 Bombay 


Provl. Insolvency Act 

ing regard to the character and circum- 
stances of the insolvent 135i 

— S. 47 Secured creditor, courses 
open to, enunciated — Secured creditor 
proving whole debt and receiving divi- 
dend on whole debt was held to have 
relinquished security 2S8a 

S. 47 (2) — “ Relinquish” covers 

abandonment 2586 

Provincial Small Cause Courts Act 
(9 of 1887) 

Art. 11 — Suit for rent — Defendant 

claiming property as his own and alleg- 
ing rent note as fraudulent — Question 
of title is only incidental — Court ought 
to allow to make the plea of ownership 

228 

Public Gambling Act (3 of 1867) 

S. 1 — eBooks of record are instru- 
ments of gaming 157d 

R 

Railways Act (9 of 1890) 

S. 72 — Suit for damages on account 

of deterioration by overcarriage of goods 
— Railway Company is not protected by 
risk-notes 421 

“S. 72 — Goods consigned under risk- 
note H with additional rates for carriage 
by parcel or passenger train — Goods not 
forwardedv by either — Company held 
liable for loss due to delay 355 

Record-of-Rights 

Entry in Botkhat is presumptive 

evidence of title 3336 

Registration Act (1871) 

S. 17 (2)— Purchaser executing in 

1872 unregistered document to original 
owner agreeing to reconvey property 
to him if he paid certain sum of money 
within 51 years — Document was com- 
pulsorily registrable under Registration 
Act of 1871 in force at its execution but 
was not so registrable under Act of 1877 
or later Act — Such document is entitled 
to benefit of mitigation of rigour of 
registration law embodied in S. 17 of 
new Acts and so was admissible if ten- 
dered in evidenc'e after 1877 290 

Act (3 of 1877) 

S. 17 (h)— Purchaser executing in 

1872 unregistered document to original 
owner agreeing to reconvey property to 
him if he paid certain sum of money 
within 61 years — Document was com- 
pulsorily registrable under Registration 
Act of 1871 in force at its execution but 
was not so registrable under Act of 1877 
or later Act — Such document is entitled 
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Registration Act 

to benefit of mitigation of rigour of re- 
gistration law embodied in S. 17 of new 
Acts and so was admissible if tendered 
in evidence after 1877 290 

(16 of 1908) 

S. 17 (2) (v) — Purchaser executing 

in 1872 unregistered document to origi- 
nal owner agreeing to reconvey property 
to him if he paid certain sum of money 
within 51 years — Document was compul- 
sorily registrable under Registration Act 
of 1871 in force at its execution but was 
not so registrable under Act of 1877 or 
later Act — Such document is entitled to 
benefit of mitigation of rigour of regis- 
tration law embodied in S. 17 of new 
Acts and so was admissible if tendered 
evidence after 1877 290 

* S. 25 — There is no difference of 

meaning between “ refusing to register” 
and “refusing to accept for registration” 
as used in Registration Act 365 

^ S. 77 — Suit is competent under 

S. 77 even where Sub-Registrar refuses 
to accept document for registration 
under S. 25, because there is no diffe- 
rence of meaning between “ refusing to 
register” and “ refusing to accept for 
registration” as used in Registration Act 

365 

S 

Sea Customs Act (8 of 1878) » 

S. 167, Cl. 70 — Appeals do not lie 

to High Court from decisions of Customs 
authorities — But High Coui’t is entitled 
to see application of principles of natu- 
ral justice — Tindal of Machwa with 
false manifest prosecuted under S. 167, 
Cl. 70 and given fair trial — High Court’s 
jurisdiction is ousted * A%2ob 

S. 168 — Machwa carrying goods 

from one port to another is conveyance 
used in removal of goods 4626 

Specific Relief Act (1 of 1877) 

S. 9 — “ Possession” need not be 

actual 4676 

S. 9 — Tenant in possession dispos- 
sessed — Tenant or landlord in name of 
tenant can bring possessory suit— If te- 
nant refuses to be joined or there is in- 
jury to reversion landlord can sue in his 
own name 467c 

S. 9 — “Immovable property”— Right 

to recover rent is immovable property 

467c 

S. 55 — Acquiescence — Delay 

amounting to acquiep^cence — Case is not 
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Specific Relief Act 

fit for mandatory injunction but for pecu- 
niary compensation 3SSb 

S. 55 — Erecting gallery overhang- 
ing other's open land —Notice after com- 
pletion of gallery — Eoof put up after 
notice — No dishonest motive or inten- 
tional trespass — Mandatory injunction 
was refused as money compensation was 
found sufficient 137 

S. 55 —Substantial building erected 

after notice— It should be ordered to be 
pulled down 94d 

Succession Act (39 of 1925) 

S. 59 — Land in British India is 

governed by lex loci 478a 

S. 89 — Khairat — Will — A bequest 

for “Dharma” “Khairat” etc., is void for 
uncertainty 127 

S. 213— Court has power to add 

person as representing estate of dece- 
ased provided he undertakes to take out 
probate or letters of administration be- 
fore formal decree is drawn up, notwith- 
standing Succession Act (1925), S. 213 

2895 

^ S. 218 (2) — Court has discretion 

to grant administration to any one or 
more of persons entitled to any part of 
deceased’s estate — Court should grant 
joint grant only when circumstances are 
Buffiijiently strong 397a 

*S. 230 — Though S. 230 applies to 

executors only person renouncing right 
of obtaining letters of administration 
can retract renunciation only on proper 
grounds —Mere change of mind is not 
proper ground 33 

S. 246— Application for grant of 

administration for benefit of minors can 
be made only under S. 246— It must be 
shown that minors are soley entitled to 
estate of intestate 3975 

^ S. 373 —Beneficial interest in pro- 

perty which executors, administrators or 
holders of certificates may have, cannot 
form part of order granting them admi- 
nistration 4565 

sjc s. 373 Probate or succession 

certificate cannot be granted in fraction 

456c 

S. 373 — Applicants more than one 

— It is discretionary for the Court to 
grant certificate to one having regard to 
fitness and interest of applicants 438d 
— -S. 373 (3) — Probate Judge cannot 
construe will so as to decide finally per- 
sons beneficially interested 4S6a 


Suits Valuation Act (7 of 1887) 

S. 8 — Plaintiff cannot be allowed 

to alter valuation for purposes of Civil 
P. C., S. 110 341c 

T 

Tort 

Buffalo attached in execution of 

decree in assistance suit— Attachment 
raised on pledgee's objection — Suit 
against pledgee for damages for fraudu- 
lently inducing mamlatdar to raise 
attachment and thus preventing realiza- 
tion of rent decree does not lie 267 
^Transfer of Property Act (4 of 
1882) 

S. 8 -Holder in due course of pro- 
missory note is entitled to charge on 
property which his transferrer possessed 

471a 

S. 8 — Bents accruing before trans- 
fer are not legal incidents 515 

5- 51 — Sale by Hindu widow in 

1906 - Adoption in * 1910 — Adopted son 
bringing suits to set aside other aliena- 
tions— Purchaser’s son in 1918 making 
improvements, property being uninhabit- 
able and in tumbled condition— Suit by 
adopted son in 1922 to set aside sale — 
Purchaser’s son was held entitled to 
claim improvements 2465 

S. 51 — Staircase put -to an old 

house — Alienee cannot recover its costs 

230(1) 

S. 52 — Mother as guardian of B 

her son, selling equity of redemption 
to A —A suing for redemption and Court 
finding that B was major when sale 
deed passed— B then suing to set aside 
sale and compromise decree passed hold- 
ing that both A and B were partially 
entitled to equity of redemption —Court 
passing redemption decree in A' s suit 
both in favour of ^ and B— Decree is 
unobjectionable — Compromise, though 
effected after A's suit was brought, did 
not offend against Transfer of Property 
Act S. 52 ^ 337a 

S. 52 — Appeal-** Suit and all appeals 

made therein are to be ' regarded as one 
legal pi'oceeding 262o 

S. 52 — Doctrine applies to sale 
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Kondi Ravji Fadtare — Plaintiff — ^Ap- 
pellant. 

V 

Chunilal Biipchand Mar wadi — Defen- 
dant — Eespondent 

First Appeal No. 434 of 1925, Decided 
on 2ad August 1928, from decision of 
the First Class Sub-Judge, Poona, in Suit 
No. 548 of 1924. 

❖ (a) Practice — Fraud — Collusion. 

Where the Court had no jurisdiction to pass 
a decree in terms of a compromise for payment 
of the amount agreed, where, to avoid possible 
complication and difficulties arising out of re- 
cording a simple compromise in that Court, a 
form of having a reference to arbitration and 
award was gone through and where applica- 
tion to a competent Court was made to Me the 
award and have a decree passed in its terms, 
without letting the Court know of the proceed- 
ings in the other Court, 

Held, that this conspiracy of silence cannot 
be described as “collusion” in the sense in 
which the word is used in connexion with 
judicial proceedings, viz., a secret agreement 
between two persons that the one should in- 
stitute a suit against the other in order to ob- 
tain the decision of a judicial tribunal for 
some sinister purpose, or even in the wider 
sense of a deceitful agreement or compact bet- 
ween two or more persons to do some act in 
order to prejudice a third person or for some 
improper purpose. [P 5 C 1] 

(b) Civil P. C., O. 6, R. 4 — Fraud— On 
failure to prove one kind of fraud, party can- 
not set up another kind of fraud. 

A party alleging one kind of fraud cannot, 
on failure to prove it, set up another kind of 
fraud and try and get a decree on that basis : 
11 Bow. 620, Bef. [P 6 C 1] 

(c) Evidence Act, S. 115 —• Participator in 
fraud cannot impeach transaction on that 
ground. 

A participator in fraud, when the fraud is 

1929 B/1 & 2 


effected, cannot impeach the transaction on 
the ground of such fraud : 6 Bow. 703 and 11 
Bow. 708, Be/. [P 5 C 1] 

(d) Evidence Act, S. 115 — Scope. 

Where plaintiff has obtained a decree on the 
representation that a Court had jurisdiction, 
subsequently he cannot go back upon it and 
urge want of jurisdiction. [PC 0 2] 

G. N. Thakor and K. V. Joshi — for 
Appellant 

H. C. Goyajee and S'. E. Parulekar — 
for Respondent 

Fawcett, Ag. C. Jt-^In this case the 
plaintiff sued to obtain a declaration that 
the decree obtained on an award filed in 
the Court of the First Class Subordinate 
Judge oi Poona was unauthorized, null 
and void. The main ground on which he 
asked for this relief was that there never 
was a reference to arbitration with his 
knowledge or consent, that he knew noth- 
ing about the alleged arbitration, and that 
the award was, in fact, a forged docu- 
ment, and, therefore, null and void. He 
admitted that he made his thumb-im- 
pressions on some papers, so that there 
might be thumb-impressions on docu- 
ments connected with this alleged arbi* 
tration and what purports to be his ap^ 
plication to file the award ; but he says 
that he is an illiterate agriculturist and 
really made such thumb-impressions on 
papers delivered to his pleader in con- 
nexion with a suit that he had brought, 
iu the Court of the Subordinate Judge of 
Saswad. The defendant contended that 
all these allegations about the fraudu- 
lent nature of the award were false, and 
that the decree on the basis of the award 
was passed in the presence of the plain- 
tiff himself in Court and with his know • 
ledge and consent. 
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The case is ooe of some peculiarity, be- 
<iau8e the application to file the award 
was one made on behalf of the plaintiff 
by a pleader in whose favour the plaintiff 
admittedly had passed a vakalatnama, 
which bears the plaintiff’s thum-impres- 
sion, and also the Saswad suit was with- 
drawn, shortly before the* award decree 
was passed, upon an application made by 
one Mr. Gokhale, a pleader admittedly 
employed by the plaintiff in that suit, 
and saying that the suit need not be pro- 
ceeded with as an arbitrator’s award has 
been passed in the matter The case of ‘ 
the plaintiff involves gross dishonesty 
and even forgery on the part of his plea- 
der, Mr. Gokhale, who had died at the 
time this suit was brought ; and it may 
at once be said that no satisfactory ex- 
planation has been given as to why Mr. 
Gokhale should be guilty, of such conduct 
All that we are told is that the plaintiff 
has no knowledge on the subject The 
Subordinate Judge, after recording evi- 
dence, held that the plaintiff had not 
proved that the reference to arbitration 
and the award were not genuine transac- 
tions made without the knowledge and 
consent of the plaintiff, and he dismis- 
sed the plaintiff’s suit. 

The first question in this appeal is 
whether the plaintiff has or has not esta- 
blished his case of a false and fraudulent 
award The main circumstance? under 
which this question arises are as follows: 

The plaintiff admittedly had mortgaged 
certain lands to defendant 1, who is his 
sawcar, and on 7th April 1921, he execu- 
ted a deed in defendant’s favour, which — : 
on the face of it — was a deed of sale The 
plaintiff, however, ‘contended that the 
document was not a sale but a mprtgage 
transaction. The defendant filed a suit 
in the Court of the First Class Subordi- 
nate Judge to get possession of the lands 
under his sale deed, and the Court deci- 
ded that suit in favour of the sawcar to 
this extent that it awarded him posses- 
sion of the lands but gave the present 
plaintiff leave to file a suit for accounts 
under the Dekkhan Agriculturists’ Relief 
Act within four months. The plaintiff 
accordingly filed such a suit, claiming 
an account of the alleged mortgage 
transaction. That was suit No. 425 of 
1922 in the Court of the Second Class 
Subordinate Judge of Saswad, and it was 
instituted on 14th October 1922. As I 
have already said, Mr. Gokhale was the 


plaintiff’s pleader in that suit. On 24th 
February 1923, the alleged reference to 
arbitration and award are said to have 
ta,lfen place. There is, in fact, an award 
fldcument signed by the arbitrator, one 
Mr. Shedge, on a stamp paper of Rs. 20 ; 
and it has been proved that two stamp 
paper s,^one of Rs. ^0 and the other of 
8-annas, were sold to the plaintiff on that 
day. There is the evidence of the stamp 
vendor to that effect, which is supported 
by entries in his register bearing the 
thumb-impressions of the plaintiff ; and 
in Ex. 35 he admitted that the clerk of 
Mr Gokhale had taken him to the stamp 
vendor and that he had put his thumb- 
impresssion on his book, as well as on the 
stamp papers. The stamp paper of Rs. 20 
does bear such a thumb-impression as 
well as the corresponding entry in the 
register kept by the stamp vendor. But 
the plaintiff* says that he does not know 
what these stamp papers were meant for. 
The defendant, on the other hand, says 
that the eight annas stamp paper was 
brought for the purpose of a reference to 
arbitration and the Rs. 20 stamp paper 
was used for the award. That is certain- 
ly a reasonable suggestion. But, of 
course, it does not settle the controversy. 

Then, on 8th March 1923, there was an 
application made purporting to be on be" 
half of the plaintiff and admittedly bear- 
ing his thumb-impression in two places, 
reciting the alleged award of the arbitra- 
tor and asking the Court to pass an order 
filing that award. On 23rd March 1923, 
notice was ordered to issue to the defen- 
dant to show cause why the award should 
not be filed, and the notice was sent to 
the Saswad Court for sevice upon the de- 
fendant. On 17th April 1923, there was 
an application made by Mr. Gokhale, pur- 
porting to be on behalf of the plaintiff, 
in the Subordinate Judge’s Court at 
Saswad that the suit No 425 of 1922 
should not be further proceeded with, as 
an arbitrator’s award had been passed 
about the deed in suit (Ex 52) ; and 
thereupon the suit was dismissed with 
costs On 20th April 1923, the First 
Class Subordinate Judge recorded that 
the defendant had consented to the ap- 
plication as per his written statement, 
Ex. 6 in that case, and he directed that 
the award be filed and a decree be drawn 
up iri tetms of the award. 

The present suit was brought on lltfi 
June 1924, and it was alleged that the 
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■plaintiff only came to know of the 
fraud in April 1924. The main evidence 
upon which reliance is placed for the 
■olaintiff is that of the arbitrator, G. N. 
3hedge, Ex 40. He testified that he 
'eally effected no award whatever bet- 
iVeen the parties, but that Mr. Gokhale, 
l;he pleader, called him and asked him to 
sigh a paper, saying it was an award in 
respect of a matter of the defendant 
Dhunilal. He says that he hesitated to 
3‘gn it, but that Mr. Gokhale assured him 
that there was no harm in doing so, and 
relying upon him, as he was his usual 
pleader, he signed the award Ex 41 He 
further says that he signed it even with- 
out reading it, and that the defendant 
Chunilal was not present when he did so. 
He also testifies that one Shivram Dham- 
dhere, a clerk of Mr. Gokhale, was not 
then present, but that one Sadashiv B. 
Joshi had called him saying that Mr. 
Gokhale wanted him This certainly is 
evidence which can be relied upon in sup- 
port of plaintiff’s case that, in fact, there 
was no real reference to arbitration or 
award But the Subordinate Judge has 
held that Shedge is a liar of the worst 
class, and he does not believe his testi- 
mony 

Against this testimony there is the 
evidence of the defendant, who says that 
the plaintiff had filed a plaint before 
Shedge, and that he (defendant) filed his 
sale-deed and written statement as well 
as account extracts, that Shedge heard 
them both, and that Mr Gokhale and an- 
other were helping the plaintiff. He 
further says that Mr Shedge was looking 
into the matter for two or four hours, and 
that Sadashiv Joshi, to whom I have al- 
ready referred, wrote the award Sadashiv 
Joshi has also given evidence in support 
of the defendant's story He says that he 
wrote the award at Mr Shedge’s request, 
and at his dictation, and that both the 
plaintiff and defendant were present and 
consented to the award. He also says 
that the plaintiff made his thumb-impres- 
sion npon the award There is, however, 
no such thumb-impression upon the 
award except the one made against the 
endorsement about the sale of the stamp 
paper to the plaintiff that I have already 
mentioned He further says that the 
arbitrator had before him the plaint and 
the defendant’s written statement, that 
both the parties put their cases to the 
•arbitrator, and that the defendant had 


brought certain account books, although 
in his cross-examination he contradicted 
this by saying that he did not see any 
account books there. He says that there 
was also a reference to arbitration, which 
bore the thumb-impression of the plain- 
tiff and the signature of the defendant, 
and was written on a stamp paper of 
eight-annas on the s\me day, viz , 24th 
March 1923 This document has not been 
produced and the Subordinate Judge sur- 
mises that it has been suppressed by Mr. 
Shedge, to help the plaintiff. The arbi- 
trator, however, does not appear to have 
been put any question on the subject. 

The Subordinate Judge has accepted 
the testimony of the defendant and Sada- 
shiv in preference to that of Shedge. At 
any rate, he says that he is inclined to 
believe the positive evidence on the de- 
fendant’s side and that the evidence on 
the plaintiff’s side is entirely negative 
and consists of denials and improbabili- 
ties bordering on falsehoods. He further 
comments upon the fact that the plaintiff 
failed to examine either Shivram t)ham“ 
dhere, Mr Gok hale’s clerk, who is still 
alive, or the other pleader who was enga" 
ged for the plaintiff in the Eirst Class 
Subordinate Judge’s Court, viz , Mr. 
Shankar Laxman Joshi Some explana- 
tion has been given by Mr. Thakor 
as to why this was not done and it does 
appear that both the parties at one time 
were thinking of examining Mr. Joshi, 
but eventually he was not called. I do 
not, however, attach very much impor- 
tance to this omissiofi for reasons I am 
now going to give 

I do not think that the case of either 
party is really the whole truth The 
Court cannot presume fraud and dis- 
honesty. There must be something to 
justify a Court going to that length, and 
here the plaintiff’s case involves the con- 
clusion that his pleader was guilty of 
doing important things without the 
authority and knowledge of his client 
and that he has practically forged docu- 
ments by getting thumb-impressions from 
the plaintiff on the representation that 
they were wanted for a certain purpose 
and using them for another, viz., in order 
that they may purport to show the autho- 
rity of his client for things which he 
knew were unauthorized. Surely,.^ Court 
of law must hesitate before it’ cotpes to a 
conclusion of that kind. There is noth- 
ing in the evidence to suggest any satist- 
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factory reason why Mr. Gokhale should 
have been guilty of such conduct. On the 
other hand, there is a suggestion which 
during the course of the arguments, I put 
to the learned counsel, and which, to my 
mind, is consistent with the admitted 
facts of the case 

There was this dispute as to whether 
the sale-deed was an actual sale or merely 
a mortgage transaction. It seems to me 
that there is an obvious explanation of 
these documents being in existence, viz , 
an actual award about the dispute on a 
stamp paper which admittedly bears the 
plaintitf’s thum-irapression, the applica- 
tion made by two pleaders for filing the 
award under vakalatnamas bearing the 
plaintiff’s admitted thumb-impression in 
two places, and the application that in 
view of this award the Saswad suit was 
withdrawn by the plaintiff. This is that 
the parties had, in fact, come to an agree- 
ment on the matters in dispute They 
had settled terras which are recorded in 
this so-called awatd, and they adopted 
this procedure of having a fictitious award 
deliberately A reasonable explanation 
is forthcoming for it, viz , that the agree- 
ment involved the payment by the plain- 
tiff to the defendant of a sum of over 
Rs. 5,000, so that the SecondClass Subor- 
dinate Judge could not pass a decree in 
terms of a compromise for payment of that 
amount, which was beyond the pecuniary 
limits of his jurisdiction. I will not say 
that there would necessarily be illegality: 
Qee Ambadas Hartrao y. Vtsh^iti Govtnd 
(1); but, at any rate, there would have 
been a possibility of complications and 
difficulties if a simple compromise had 
been recorded in the Saswad suit. It 
seems to me that Mr. Gokhale, the plain- 
tiff’s pleader, might well have advised 
his client that the safer course to take 
would be to go through the form of hav- 
ing a reference to arbitration and an 
award, and then to make a separate ap- 
plication in a Court having jurisdiction 
with regard to the pecuniary. amount in- 
volved, viz., in the First Class Subordi- 
nate Judge’s Court Poona, to file the award 
and have a decree passed in its terms. The 
3 ther party’s pleader might equally con- 
sent to this course. It was not an essenti- 
ally dishonest arrangement, for it was one 
upon which the parties had in fact agreed 
Sind there is nothing to suggest that it 
wa s unfair arrang e ment It is a device 
(i) A. i. R. 1927 BomTsa^S) Bom. 889. 


that can of course be abused, as it has^ 
often been in order to defeat the provi- 
sions of the Dekkhan Agriculturists’ Re-* 
lief Act This is referred to in para. 2,. 
Chap 6 of the Manual of the High Court 
Circulars at p. 191; but the present is- 
not a case of that kind. 

This theory explains the withdrawal of 
the Saswad suit and also is consistent 
with the evidence of the defendant that 
he did, in fact, receive a payment of 
Rs. 614 from the plaintiff after the award 
had been passed, which is corroborated 
by the admission of the plaintiff that he 
had paid him Rs 1,000 or less in 1924.. 
It also explains the arbitrator’s evidence. 
As to his reliability, I differ entirely 
from the Subordinate Judge I think 
that this gentleman, who is a Vani, hav- 
ing no connexion with either of the- 
parties, and is described by the Subordi- 
nate Judge as one of the well-to-do mer- 
chants of Saswad and Kopergaon, should 
not lightly be assumed to be a person 
wdio would falsely side with the plaintiff 
in a dispute of this kind and perjure him-- 
self. On the contrary I believe he has 
frankly told the truth, and that both the- 
defendant and the clerk, Sadashiv, in try- 
ing to make out that there was a genuine 
reference to arbitration, a genuine hear- 
ing by the arbitrator and a genuine pass- 
ing of an award, are telling lies. There- 
fore, I agree with the view taken by the- 
lower Court that the plaintiff has not 
proved that this award transaction and, 
the subsequent applications in the First- 
Class Subordinate Judge’s Court and 
in the Saswad Court, were all without 
his knowledge or authority. I do not 
believe that allegation, and I think it is a. 
case merely of the plaintiff, after he had 
consented to these arrangements, going 
back upon his word Accordingly, *on the^- 

facts, I see no sufficient reason to differ 
from the conclusion of the lower Court 
that the plaintiff had not made out his- 
ease of fraud on which he asks the Court 
to interfere with the award decree. Biit 
of course, my reasons for that view are- 
very different from those of the lower 
Court. ^ 

Mr. Thakor urges that, even if that 
view is adopted, yet the plaintiff has a 
right to have the decree set aside. So far 
as this is based on the contention that 
the decree was passed without jurisdic.' 
tion, it is a point with which I shalli 
deal later. ^ far as it is based on any: 
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'^ggestion that on the facts that I hold 
^0 be probably true, there was a fraud 
that would justify the setting aside of the 
award decree, I entirely differ. There 
are various grounds on which that con- 
clusion can be based. There is, first of 
all, the rule that a party alleging one 
kind of fraud, on failure to prove it, can- 
not set up another kind of fraud and try 
and get a decree on that basis: see, for in- 
stance, Abdul Hossetn Zanail Ahadi v. 
Charles Agnew Turner (2). Then, there 
are, of course, the familiar rulings that a 
participator in a fraud, when that fraud 
is effected, cannot impeach the transac- 
tion on the ground of such fraud : see 
Ahmedbhoy Hubibhoy v. VulleMioy Cas- 
sumbhoy (3) and Chenvirappa v. PiUt- 
appa (4). In any case, there could not 
be said to be a fraud here, 'except in the 
sense that both parties colluded to keep 
the Court at Poona in ignorance of the 
fact that a suit between them was pend- 
ing in the Saswad Court. But, that in 
itself, would not be sufficient ground for 
setting aside the judgment of the Court 
below. Even supposing that the case 
-could not be said to fall within the rul- 
ings I have referred to about fraud, the 
'^plaintiff is not entitled to set aside the 
collusive decree, because, as held in Chen- 
vtrappa v. Puttappa (4) a party to a col- 
lusive decree is bound by it, except pos- 
sibly when some other interest is con- 
cerned that can be made good only through 
his. That is not a case which arises 
here. But, in truth, this conspiracy of 
silence cannot, I think, be described as 
collusion” in the sense, in which the 
word is used in connexion with judicial 
proceedings, viz., a secret agreement bet- 
ween two persons that the one should in- 
stitute a suit against the other in order 
to obtain the decision of a judicial tribu- 
nal for some sinister purpose, or even in 
the wider sense of a deceitful agreement 
or compact between two or more persons 
to do some act in order to prejudice a 
third person or for some improper pur- 
pose: see Ameer Ali’s Law of Evidence, 
8th Edition, p. 417. In the present case 
though there was a conspiracy to deceive 
the Court, I do not thins: that there was 
a sinister or improper purpose within the 
meaning of those definitions. 

(2) [1887] 11 Bom. 620=14 I. A. 111=5 Sar, 

25 (P.C.). 

(3) [1882] 6 Bom. 703. 

(4) [1887] 11 Bom. 708. 
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Mr Thakor has also fallen back upon 
the point of law which is indicated in 
ground No. 15 of the memorandum of ap- 
peal, although he has rather altered jt in 
his argument That ground says: 

“The alleged reference and award having 
been admittedly alleged co have been made 
during the pendency of a suit in Court should 
have been held to bo illegal and the decree 
based on such an award should have been set 
aside.” 

This contention, at any rate, is sup- 
ported to this extent that in the Full 
Bench case of Chanbasappa v. Basalin- 
(jayya (5) it was held by all the three 
Judges that para. 20, Sch. 2, Civil P. C., 
under which the award and subsequent 
application could only be justified, does 
not apply to arbitration in pending suits, 
but contemplates only a reference to 
arbitration where there is no. pending 
suit covering the matters in dispute re- 
ferred to arbitration. That also was the 
view that was held by Macleod, C. J. and 
Ayself in lanital Motilal v. Gokaldas 
Botvji (6). Therefore it may be said that 
there was no proper reference or award 
upon which the First Class Subordinate 
Judge had jurisdiction to pass a decree in 
terms of the award. It was contended 
further that the decree is absolutely il- 
legal and being without jurisdiction 
should be set aside, although that is not 
a ground upon which the plaintiff asked 
the lower Court to do this. On the other 
hand, Mr Coyajee, among other argu- 
ments, has contended that this objection 
does not really make the award or decree 
an illegality, but only constitutes an irre- 
gularity; and he has drawn our attention 
to what has been laid down in Vishnu, 
Sakharam v Krishnarao Malhar (7), 
viz., that where jurisdiction in the sub- 
lect-matter exists, requiring only to be 
invoked in the right way, the party who 
has invited or allowed the Court to ex- 
ercise it in a wrong way, cannot after- 
wards challenge the legality of the pro- 
ceedings due to his own invitation or ne- 
gligence. 

This argument is supported, at any rate 
to this extent that on the face of them, 
the papers, viz , the application to file 
the award and to have a decree passed in 
terms of it, and the further exhibits such 
as the defendant’s written statementr 
contained nothing t o show that the First 

(5) A, I. B. 1927"” Bom. 565=51 Bom. 908 
(P.B.). 

(6) A. I. R. 1921 Bom. 310=45 Bom. 245. 

(7) [1886] 11 Bom. 153. 
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Class Subordinate Judge had not juris- 
diction to pass the decree he did. The 
reference to arbitration and the award 
had taken place within the jurisdiction 
of the Court, the parties resided within 
its jurisdiction, and the pecuniary value 
of the decretal order was also within juris- 
diction The only thing which can be said 
to have deprived the Court of jurisdiction 
is the suit in the Saswad Court, which 
was a matter which both the parties 
deliberately did not bring to the notice 
of the Subordinate Judge On the other 
hand, that suit was not actually pending 
at the date of the decree, because it had 
been withdrawn on 17th April 1923, 
whereas the decree was passed three days 
later But, in my opinion, it is not 
necessary for the purposes of this case 
to decide whether the passing of the 
decree was entirely illegal or was merely 
an irregularity. The plaintiff comes to 
us and asks for certain relief. We have 
to consider whether that relief should be 
granted, and in deciding such a question 
we are not confined merely to the point 
whether in strict law the decree was 
passed without jurisdiction 

We are a Court of Equity as well as a 
Court of law, and we are not bound to 
‘give relief to the plaintiff. It is not a 
case where he comes to us as a Court of 
appeal or revision in regard to the award- 
decree of the First Class Subordinate 
Judge In that cas3, of course, if the decree 
were shown to be without jurisdiction he 
would be entitled to consequential relief. 
But, in tlio present case, he asks us to 
interfere in separate legal proceedings 
on a ground, which suffers not only from 
the weakness of not having been placed 
before the low^er Court, but also from the 
weakness that the plaintiff is basing his 
claim upon a ground of objection which 
he himself deliberately kept from the 
Court that passed the decree in question 
In fact ho himself made the application 
to the Court to file the award, and pass 
a decree accordingly The case is one 
which falls within the principle i 7 i pari 
delicto potior est conditio possidentis 
which was applied, for instance, by Sir 
Lawrence Jenkins in Sidlingappa v 
Hirasa (8). This is also a case falling 
under a similar maxim allegans contraria 
non est audiendus. Plaintiff represented 
to the Court of the First Class Subord j, 

(8) [1907] 31 Bom. 404=9 Bom. L. K. 542 


nate Judge, Poona, that it had jurisdic- 
tion. He obtained a decree upon that 
representation and now he wants to go 
back upon it and urges the contrary, viz., 
that the Court had no jurisdiction. 
Therefore, upon general grounds of equity, 
I think this is clearly a case in which 
we should not interfere with the low'er 
Court's decree. 

I may add that the contention seems 
to me to raise other questions of res 
judicata and estoppel, which might also 
be found to bar the claim Thus it is> 
alleged that the plaintiff in fact acted' 
upon the award and got the defendant to* 
give him possession of the land in suit ; 
in that case he is probably estopped from' 
raising this particular plea, see, for in- 
stance, Brij Mohan Lai v Shiam Singh 

(9) aud Gauri Shankar v. Ganga Bam 

(10) , referred to in Ameer All’s Law of 
Evidence, 8th Edition, at p. 855 The-* 
latter was a case where one of two plain- 
tiffs joined with the defendant in an 
application to the Court for the case to- 
be referred to arbitration On the next 
day the other plaintiff (one G B ) made 
an oral application before the Court to 
the effect that he accepted the arbitra- 
tion. The arbitration lasted for over a 
year and G E conducted tl>e proceedings 
throughout on behalf of the plaintiff An 
award was duly filed but G E. objected 
to it on the ground that he had not 
signed the original application to the 
Court for an order of reference It was 
held that G E was estopped by his own 
action from raising any objection as to 
the legality of the arbitration proceedings 
on account of the want of his writing. 
This question would involve the taking 
of further evidence, because there is a 
dispute whether or not the plaintiff got 
possession under the award. If necessary,, 
there would have to be a remand to have- 
evidence taken on that point. But in 
view of the general considerations I have 
relied upon, I think it is unnecessary to 
go into this point of estoppel. 

Then, as to the question of res judicata 
no doubt the judgment and decree of the 
First Class Subordinate Judge may be 
said to be entirely without jurisdiction, 
and that would ordinarily prevent any 
plea of res judicata arising from them,, 
as was for instance laid down by the^ 
Privy Council in Toronto By. v Toronto* 

”(9) [leoT]!^ All. 164=:(1901) A. W. N. 20S. 

(10) P. R. No. 77 of 1919. 
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Corporation (11). But, on the other 
hand, there is a possibility that the case 
might fall 'under the general ptinciple 
illustrated by Joint Committee of River 
Bihble v. Creston Urban Dist. Council 
(12), which is summarized in Halsbury’s 
Laws of England, Vol. r3. Art 491, at 
pp. 353-354, as follows : 

“ The absence of a condition necessary to 
found the jurisdiction to make an order, ot 
give *a decision, deprives the order or decision 
of any conclusive effect ; but it is otherwise 
where the order is good on its face and the 
Court adjudicating has jurisdiction to deter- 
mine the existence or not of the condition, and 
the party denying its existence has neglected 
his opportunity of raising the objection at the 
hearing.” 

In the present case the defect of juris- 
diction only arises out of the pendency 
of the Saswad suit at the time of the 
arbitration proceedings. Plaintiff had 
an opportunity of drawing the Court’s 
attention to that and getting it to deter- 
mine whether it had jurisdiction or not. 
But, leaving this aside, the general 
principles of equity that I have stated 
are clearly applicable to th6 present case 
and justify a refusal to interfere with 
the decree of the Court below For 
these reasons I would dismiss the appeal 
with costs 

Miurphy, J. — (After stating facts and 
discussing evidence as to the arbitration 
and award, the judgment continued ) In 
any case, I cannot accept the plaintiff’s 
allegation that there was no reference 
and no award of which he was aware, and 
that he had no cognizance of the proceed- 
ings. Neither can t believe that he did 
not engage Mr. Joshi of Poona to put 
through the proceedings which ended in 
the passing of the decree on the award. 

I agree with the learned Subordinate 
Jddge in finding that no ground for 
granting the declaration sought has been 
made out in so far as this question was 
discussed in the original Court 

But the appeal has also turned to a 
great extent on another question raised 
in the 15th of the grounds of objection 
in the memorandum of appeal. It is : 

15. “ The alleged reference and award hav- 

ing been admittedly alleged to have been 
made during the pendency of a suit in Court, 
should have been held to be illegal and the 
decree based on such an award should have 
been set aside,” 

(11) [1904] A. C. 809=^3 L. J. P.~0. 120^20 
T. L. R. 774=91 L. T. 541. 

(12) [1897] -1 Q. B. 251=56 L. J. Q. B. 384=45 
\V. R. 348. 
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Now, it has been h^ld by a Full Bench 
of this Court in Chanbasappa v. Bas- 
lingayya (5), that where in a suit par- 
ties have referred their differences to 
arbitration without an order of the Court, 
and an award is made, a decree in terma 
of such an award can be drawn up under 
O. 23, R, 3, hqt pot otherwise, and it hae 
been held in the course of the judgments 
in that case, that para. 20, Sch. 2, would 
not apply to such an award. The fact^ 
here were, that the, arbitration proceed- 
ings went on while the suit in the Sas- 
wad , Court was pending, and that the 
suit was not withdrawn until 17th April 
1923, that is, three days before the decree 
was passed on the award. It * has, in 
consequence, been argued that this decree 
was made without jurisdiction. The 
question was raised for the first time ip 
this Court, which makes it from some 
points of, view difficult to decide, since it 
is possible that evidence might be avaiU 
able on seve^-al of the points involved. 

Primarily,.! think, that the reference 
and award in themselves involve no il* 
legality. There is nothing to prevent 
the parties to a suit settling it out of 
Court, either by compromise or by meana 
of an award, and a Full Bench case al- 
ready quoted holds that such an awarcf 
may form the basis of a decree under 
O. 23, R. 3. But that ruling decides by im- 
plication that if sqch a settlement is ar- 
rived at, the machinery of para 20, Sch. 2, 
is not available to the parties to such an 
award, and here it was this machinery 
which was used.' But does it follow 
that after resorting to the use of this 
procedure,” plaintiff can be allowed to 
challenge the result — the award decree — 
a decree which, on the facts, he himself 
invited the Court to make, and which it 
is now urged he has acted on, having ad- 
mittedly paid Rs. 614 of the first instal- 
ment due under it; and it is alleged— 
though of this there is no proof — taken 
possession of the fields in accordance 
with its terms. I think that for several 
reasons, he cannot be allowed to do this. 
For one thing, if fraud there was, in the 
form of inducing the First -Class Court 
to pass an irregular decree, plaintiff him- 
self was responsible for it, for in his ap- 
plication to file the award, the fact that 
a suit including the subject-matter of 
this dispute was pending in the Saswad 
Court, was suppressed. He cannot, I 
think, now come and plead it as a ground 
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or relieving him of -the result of his own 
disingenuous action in misleading the 
Court. 

Mr. Coyajee’s argument on this point 
was, mainly, that there was no rule of 
law or of equity which allows a Court 
to set aside a decree obtained in the cir- 
cumstances of this particular one, that is, 
that a decree can be vacated on the 
ground that it is irregular, and has re- 
ferred us to Halsbury’s Laws of England, 
Vol. 18, p. 216, and the principle refer- 
red to in the same author’s Vol. 13, at 
p. 491 He has also referred us to the 
cases reported in Nanda Kumar v Ram 
Jiban{H)y Timmannav. Putabhata (14), 
and Mahomed Golab v Mahomed Sulli- 
man (15), and to S. 44, Evidence Act, 
by which a decree can be avoided on 
certain grounds, but cannot be set 
aside. 

After giving all these cases my most 
earnest consideration I agree with the 
learned Chief Justice in thinking that it 
is not necessary for us to decide whether 
the First Class Court’s decree really was 
made without jurisdiction or not, and 
that it is sufficient to base our refusal to 
interfere with the lower Court’s decree, 
^on the equitable ground that where the 
plaintiff has himself, by a suppression of 
facts, caused an iriegularity in the exer- 
cise of the Court’s jurisdiction, it is not 
proper to allow him afterwards to come 
and to challenge the decree so obtained 
by him on that very ground because it 
would now suit him to get rid of this 
decree, since he has obtained all or some 
of its benefits. I agree that the lower 
Court’s decree should be confirmed and 
that the appeal should be dismissed with 
costs 

•S L /r.k Appeal dismissed. 

<13) [1914] 41 Cal.~ 990-19” C. L. J, 457=23 
I. C. 337=18 C. VV. N. 681. 

(14) [1899] 2 Bom. L. R. 90. 

(10) [1804] 21 Oal. 612. 
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Kemp, J. 

Standard Aluminium k Brass Works 
Ltd., — In re 

Misc Petn. Decided on 24th August 
1928 

^Companies Act, S. 162 (6) — Company 
losing 5 out of 7 lacs of its capital — Loss 
due to previous mismanagement — Under new 
management Company showing good pros* 


pectt — One shareholder petitioning to wind 
up — Petitioner opposed by great majority — 
Winding up is not justified. 

Under S. 162 (6) Court has jurisdiction in an 
extreme case to wind up a company at the 
instance of a shareholder, notwithstanding 
that he is not supported by a majority of the 
shareholders. The discretion of the Court 
under this clause is not limited by the ap- 
plicatnon of the ejusdem generis rule. But the 
Court would not be justified m interfering, 
so long as the company has, with the capital 
which remains, whether already paid up or 
still uncalled, a chance of producing profit in 
the way in which it was intended to be pro- 
duced. 

A company incurred heavy losses and lost 
five lacs out of its total paid up capital of 
about 7 lacs. A shareholder petititioned the 
Court to wind up the company. He was op- 
posed by a great majority of the shareholders. 
The loss was mainly due to the previous mis- 
management of the company’s affairs. But 
under the new management the company 
showed reason to believe that it would shortly 
be in a sounder position. 

Held : that under the circumstances it was 
not proper for the Court to interfere and wind 
up the company. In re Bristol Joint Stock 
Bank, (1890) 4i C/i. U. 707 ; Lech v. John 
Blackwood Ltd , (1904) A. C. 783 ; In re BlerioL 
Manx* picturing Aircraft. Co., Ltd,, (1917) 32, 
T. Jj. R. 253, and In re Suburban Hotel 
Co., (18G7) 2 Ch. 737 ; Rel. on. [P H C 2] 

B J. Desai — for Petitioner. 

M V Desai — for supporting Share- 
holders 

M. L. Manekshah — for Company. 

B. J. Wadta — for Opposing Share- 
holders. 

Judgment —This is a petition by a 
shareholder for winding up the Standard 
Aluminium and Brass Works Limited. 
The company was registered in February 
1920 with ‘an authorized capital of 25 
lacs divided into 25,000 shares of JRs. 100 
each, Rs 55 being called up on each share, 
the total amount of the paid-up capital, 
including sums received on certain for- 
feited shares , re-issued, being just over 
rupees seven lacs. The petitioner is the 
registered holder of 5 shares and is sup- 
ported by certain other shareholders al- 
leged to hold about 1600 shares, it has 
since appeared, however, that certain of 
these persons had their shares forfeited 
live or six years ago, and are no longer on 
the register of the company, a fact which 
reduces the number of the shares held by 
the supporters of the petition to about 
600. The petition is opposed by the 
company and by shareholders to the ex- 
tent of about 6,500 shares. 

The ground on which the petition is 
presented is that it is just and equitable 
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•within the meaning of S. 162 (6) that 
rthe company be wound up. There is 
little dispute as to the actual figures 
which represent the working of the com- 
pany during the past five or six years, 
.and indicate its present financial posi- 
tion. It would appear from the figures 
.set out in para 12 of the petition, which 
.are taken from the balance sheets duly 
•drawn up at the end of each financial 
year, that at the end of March 1922 
there was a loss of about Rs. 88,500, and 
.at the end of March 1923 a further loss 
of about Rs. 73,000 Thereafter the 
losses continued but in a diminished 
form, the losses for 1923-24, 1924-25, 
and 1925-26 averaging roughly from 
iifteen to sixteen thousand rupees. The 
last published balance-sheet shows that 
dn the year ending February 1927 losses 
had risen again to Rs 44,000. I 
'’Understand from the statement of counsel 
•opposing the petition that it has been 
ascertained on a rough calculation that 
^there was also a loss, although only of 
about Rs. 5,000, in the year ending 
March 1928 No figures, however, have 
•been produced, and there is nothing on 
affidavit in that connexion 

The above being the losses incurred 
during the last few years, the present 
{position of the company, so far as its 
assets are concerned, is indicated in 
para 2 of the affidavit of Mr. Todiwalla, 
•Chairman of the Board of Directors. Mr. 
B. J. Desai, who appeared for the peti- 
tioner, criticized certain of the figures 
there appearing with a view of showing 
.that they were exaggerated. The 
Rs. 62,456, for example, is not in fact 
4}he present value of the machinery ref- 
erred to ; it is the fixed capital expendi- 
ture incurred on that machinery, less the 
.:amount deducted on account of deprecia- 
tion. If the original cost was inflated, 
as appears to be admitted, it is clear that 
that cost less depreciation would not 
represent the true present value. But, 
however that may be, it is in the cir- 
•oumstances comi^aratively a small mat- 
rter. Taking the figures shown as strictly 
correct, it appears that the assets of the 
• company at the present moment namely : 
Rs. 50,000 in fixed deposit, 

Rs. 62,456 machinery, 

Rs. 28,000 stock, 

Rs. 16,000 outstandings, 

Rs. 6,000 in current account with 
•^the bank, amount to Rs. 1,62,456. 


In addition, there is some portion of 
certain unsatisfied decrees of the face 
value altogether of Rs. 35,000. On a gene- 
rous calculation, the assets might ap- 
proach Rs two lacs, although Rs li 
lacs would seem more probable. What 
then does this imply ? It means that 
out of seven lacs capital already referred 
to, at least five lacs have entirely dis- 
appeared. It is true that the debts are 
few and the company can in no way be 
said to be in an insolvent condition. It 
is a position, however, which, in the ab- 
sence of some satisfactory explanation of 
past losses and an assurance in regard to 
the future, might well give rise to serious 
anxiety in the mind of any shareholder. 

In addition to the above facts, it 
should be added that a previous petition 
for the compulsory winding up of the 
company had been presented by a share- 
holder about the year 1922, but had been 
dismissed as a result of a meeting of 
shareholders held on the directions of 
the Court, whereat a large majority had 
apparently expressed themselves in favour 
of a voluntary winding up No step, 
however, was taken to put up the com- 
pany into voluntary liquidation, and, 
although the question was thereafter 
from time to time re-agitated, nothing was 
in fact done. 

In their report to the shareholders, 
dated 4th February 1927, the auditors, 
Messrs. S. B. Billimoria & Co , wrote as 
follows : 

“ Thft profit and loss account shows a net 
loss of Rs. 16,204-7-10, which is mainly duo 
to the lean profit in trading. Otherwise the 
establishment and overhead charges are less 
as compared with the last year’s figures. It 
is to be noted with regret that the company 
has been saddled with heavy recurring losses 
year after year, and unless some reconstruc- 
tive measures are taken to place the affairs of 
the company on a sound basis, the whole of 
its capital will be wiped out. ” 

In commenting on the above statement 
the directors in their report, dated 16th 
February 1927, observed : 

“ Your directors inquired of the auditors as 
to what suggestion they proposed to make in 
connexion with the said statement, when they 
stated that they would suggest that the bad 
debts should be written off and the capital of 
the company should be reduced, Your direc- 
tors are not in favour of the said suggestion 
and they would prefer to take the company 
into voluntary liquidation. It is for the 
shareholders to consider the matter and t'ho 
directors will be glad to know the views of f/ho 
shareholders at the next meeting. ” 

What happened at the next meeting 
and the action taken are described in the 
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director’s report dated 9th March 1928, 
viz : 

“ In the last annual general meeting of the 
companv, views had been expressed by almost 
all the shareholders present then to have the 
company taken into voluntary liquidation. 
In accordance with the desire expressed by 
the said members, the directors considered the 
matter and consulted the solicitors of the 
company and they have come to a conclusion 
that they should wait till the suit filed by the 
company against the past directors is over, 
which suit is expected to reach hearing 
shortly. And after the said suit is over they 
would take the necessary steps in the direc- 
tion. ” 

I am told by counsel that the suit 
referred to was filed in 1924, and stands 
at present 141st on the prospective list 
of Davar, J Its decision would, there- 
fore, not appear to beinmminent 

I should add, while I am dealing with 
the question of the suggested voluntary 
winding up, that, whatever the wishes 
of the shareholders may have been in 
the past and whatever the circumstances 
may have lieen in which those wishes 
were expressed, it is a fact now, which is 
frankly admitted by Mr. Desai for 
the petitioner, that there has been a 
change of front, and at the present lunc- 
ture there would be probability of the 
petitioner ever succeeding in getting the 
requisite majority of shareholders in 
favour of voluntary winding up. Apart 
therefore, from the light that may be 
argued to be thrown on the affairs of the 
company by the fact that until recently 
the majority of the shareholders had 
desired a liquidation, that mere fact is 
not in itself very material to the present 
petition It cannot, for example, in my 
opinion, be argued that what might be 
called a partial fulfilment of the condition 
of Cl. (1), S. 162 can be given any 
weight in considering whether it is just 
and equitable within the meaning of 
Cl (6) of that section that the company 
should be wound up. 

Before passing on to consider the ex- 
planation offered by the company, and 
the legal aspect of the whole matter, I 
ought perhaps to notice that in spite of 
the admittedly serious state of affairs that 
has arisen as a result of the heavy losses 
sustained, and in spite of the acknow- 
ledged fact that the sliareholders have in 
recent years frequently, if not indeed 
consistently, been demanding that the 
company be wound up voluntarily, the 
usual allegation, the making of which it 


is apparently so difficult to resist in these 
cases, has been put forward, namely, that 
the petition has not been presented bona 
fide. 

The petitioner holds, it is said, only 
five shares, and therefore, even if the 
company goes on to utter ruin, stands 
only to lose a matter of Ks. 225. He has, 
it is added, given in his affidavit an in- 
correct version, vigorously referred to as 
“ false and false to his knowledge, ” of 
what happened at the general meeting of 
14th April 1928, although it is obvious 
that the version he actually gave, so far 
as it is material at all, tells sufficiently 
against his case He is a groat friend, it 
is alleged, of one of the old managing 
agents, and is in addition a friend of a 
close friend of one of the old directors, 
and this petition has been filed with a 
view of embarrassing the company in the 
prosecution of a suit filed against those 
agents and directors A further object 
with which the petition has been pre.- 
sented is stated to be the shielding of one 
of the old managing agents, who with 
his son, has been adjudicated insolvent, 
and to avoid their public examination so 
far as their dealings with the company 
are concerned The motives attributed, 
with the somewhat unfair reflections 
they involve on the zeal and ability of 
Official Liquidator and Official Assignee, 
and the efficacy of winding up proceedings 
generally, were wisely not developed in 
argument I have considered tliem and 
the grounds on which they are based, and 
haye come to the conclusion that they 
may safely be disregarded, and the peti- 
tion examined on its merits, without any 
atmosphere of prejudice being introduced. 

It has been said — I refer more parti- 
cularly to the remarks of Kekewich, J., 
in In re Bristol Joint Stock Bank (l) — 
that in cases where a contributory peti- 
tions for a winding up, two matters must 
from first to last be kept in view. The 
first is the unwillingness of the Court to 
interfere with shareholders in the manage- 
ment of their own affairs, including the 
question whether the business shall be 
continued or not, and the second is that 
there is, in fact, jurisdiction in an extreme 
case to wind up a company at the instance 
of a contributory, notwithstanding that 
he is not supported by a majority of the 
share-holders The jurisdiction referred 

(1) L1830] 44 Ch.D. 703=^59 L.J.~Ch. 72y:^2 
Meg. 150=38 W.R. 574=62 L.T. 745. 
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to has frequently been asserted and exer- 
cised under the “ just and equitable ” 
clause. The corresponding clause in the 
Act of 1882, viz., S. 128 (e), ran as fol- 
lows : 

“ (e) whenever for any other reason of a like 
nature the Court is of opinion that it is just 
and equitable that the company should be 
wound up. ” 

Whether the initial words above quoted, 
which found no place in the correspond- 
ing English section (S. 79 of the Act of 
1862), were intended to restrict the 
powers of the Court or not, and, however, 
even the wide terms of the corresponding 
English section may at one time have been 
interpreted, it is now clear, both from the 
more recent English authorities on the 
point and from the significant change in 
the wording of the clause in the present 
S. 162 (6) to accord with that of the 
English Act as interpreted by those autho- 
rities, that the discretion of the Court is 
not to be considered as limited by the 
application of the ejusdem generis rule 
In other words, the Court’s power to order 
a winding up is not confined to cases 
where grounds exist analogous to those 
mentioned in the previous clauses of the 
section 

For the correctness of this view I need 
only refer to the judgment of the Privy 
Council in Loch v, John Blacknoody Ltd. 
(2) In that case the observations of 
Neville, J , in In re Bleriot Manufactur- 
ing Aircraft Co. $Ijtd (3) were quoted 
with approval, including the following 
passage (p. 255) : 

“ The words ‘ just and equitable ’ are words 
of the widest significance, and do not limit the 
jurisdiction of the Court to any case. It is a 
question of fact, and each case must depend on 
its own circumstances. ” 

I have emphasized this point because it 
has seemed to me that cases, which are 
in fact mere illustrations of the sort of 
circumstances in which a Court will nor- 
mally consider it just and equitable to 
order a winding up, are apt to be put for- 
ward as indicating both the limits to be 
set to the Court’s discretion and the cir- 
cumstances in which a Court must defi- 
nitely interfere It is admitted, for ex- 
ample, to take a common type of case, that 
where a company was formed to take over 
a particular mine and the title to the 
mine has altogether failed, or was formed 
to work a particular patent and it has 
turned out that the patent cannot be ob- 

( 2 ) 

(3) [1916] 32 T.L.R. 253. 


tained, a situation would arise where it 
would be in the discretion of the Court to 
order a winding up on the ground, as it is 
put, that the substratum of the company 
has disappeared. The use of the expres- 
sion ‘ the substratum of the company has* 
disappeared ” tends to imply that the' 
Court would, on this basis, be justified in 
ordering a winding up on a contributory’s 
petition, if the whole, or substantially 
the whole, of the paid-up capital had dis- 
appeared. In such a case the substratum 
of the company, using the terms in an' 
ordinary colloquial sense, might certainly 
be said to have disappeared I am not 
sure, however, that that is what is really 
intended by the decisions under this head. 
The contract by which shareholders are 
bound inter se is that the capital they 
have subscribed, or have agreed to sub- 
scribe, is to be applied to the objects 
specified in the memorandum until the 
requisite majority has determined that 
the business shall be discontinued ; and 
I doubt whether the Court would be justi- 
fied in interfering, so long as the company 
has, with the capital which remains, 
whether already paid-up or still uncalled, 
a chance of producing profit in the way in 
which it was intended to be produced 
If, however, the attainment of the objects 
of the company has become impossible or 
obviously impracticable, there would ap- 
pear to be no reason why the Court should 
not order a winding up. 

Similarly, where a majority of the 
shareholders are using their power un- 
fairly, or where there is something in the 
management and conduct of the company 
which shows the Court that the minority 
are being oppressed, it would be just and 
equitable to interfere. (The judgment 
then discussed the history of the company 
and concluded that there was mismanage- 
ment up to the end of 1922 but that there 
was prospect of its being in sounder 
position thereafter. It then continued.) 
Whether the expectations formed by the 
company are over sanguine or are likely 
to be realized, I do not feel called upon to 
consider, but would adopt, with respect, 
the view expressed by Lord Cairns in In 
re Suburban Hotel Co. (4), where he ob- 
served (p. 751) : 

“ This company may become successful, or 
may continue to be unprofitable, as I believe it 
has hitherto been ; audit may, therefore, here- 
after re-appear in this Court under different 

[1867] 2 Ch. 737=36"l7.J.Ch. 710=iyW • 
R. 1096=17 L.T. 22. 
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•circumstances, but it is not for this Court now 
‘to pronounce and, above all, not for this Court 
to pronounce on opinion-evidence, that this is 
likely to be an unprofitable speculation ; and 
that, therefore, at the wish of a minority of 
shareholders, against the will of a large majo- 
rity, the company should be wound up and put 
an end to. ” 

I, therefore, dismiss the petition with 
costs, one set of costs to be paid to the 
company, and one to the opposing contri- 
butories. I have heard Mr. Desai on the 
•question of costs, and I ’see no reason to 
deprive the company or the opposing con- 
tributories of the costs to which I think 
they are entitled. I do not think there 
was anything in their conduct either im- 
proper or likely to make the petitioner 
believe that he had a right to have the 
<3ompany wound up by the Court. He 
took the risk of not being able to make 
■out a case. The contributories were en- 
titled to oppose, and in my judgment he 
bailed. 

S N /r K. Petition dismissed. 

A. I. R. 1929 Bombay 12 

Mirza and Baker, JJ. 

Him Satua Desla — Applicant. 

V. 

Emperor — Opposite Party 

Criminal Review No 213 of 1928, De- 
cided on 11th September 1928, from an 
order of 1st Cl. Magistrate, Shahapur 

^ Criminal P. C., S. 43 (1) (d) — Section is 
not punitive in itself^Duty does not extend 
to owner of house. 

The section is not intended to be punitive in 
itself, but to facilitate information as to the 
commission of an offence and thereby to faci- 
litate steps being taken in the investigation of 
the same. The section speaks of the owner or 
occupier of land but not of a house. Where 
there are houses, it is expected that the place 
would be populous and the police would some- 
how get the information. In cases of land in 
the mofussil, it is necessary that the owner or 
occupier of the land should give such infor- 
mation to policeman. The section should not 
be extended so as to include owners or occu- 
piers of houses: 12 Mad. 92, Foil. [P 12 C 2] 

Mirza, J. — The accused has been con- 
victed by the 1st Class Magistrate of 
Shahapur of an offence under S. 176, 
I. P. 0., and released after admonition as 
contemplated under S. 562 (1-A), Criminal 
P. C. The accused is the head of a joint 
tamily A daughter-in-law of his who 
resided with him in the family-house 
committed suicide, by throwing herself 
into a well situated in the compound of 


the house. Under S. 45 (l), Criminal 
P. C., every owner or occupier of land has 
forthwith to communicate to the nearest 
Magistrate tor to the officer in charge of 
the nearest police-station, whichever is 
the nearer, any information which he 
may possess respecting the occurrence of 
any sudden or unnatural death The 
accused was convicted because he failed 
to give such information regarding the 
unnatural death of his daughter-in-law. 

The accused must be regarded as the 
owner of the house and not the owner of 
the land within the meaning of S 45, 
Criminal P C In Queen-Empress v. 
Achutha (l), it was held that the duty of 
giving such information is cast only on 
the owner of land, and is not to be exten- 
ded to the owner of a house It is clear 
that S 45, Criminal P. C. is not intended 
to be punitive in itself, but to facilitate 
information as to the commission of an 
offence, and thereby to facilitate steps 
being taken in the investigation of the 
same. The section speaks of the owner 
or occupier of land, but not of a house. 
Where there are houses it is expected 
that the place would be populous and the 
police would somehow get the informa- 
tion In cases of land in the mofussil 
there are not always enough policemen 
available in the locality. Hence it is 
necessary that the owner or occupier of 
the land should give such information to 
them Under the circumstances we are 
of opinion that S. 4o, Criminal P. C., 
should not be extended so as to include 
owners or occupiers of houses. We set 
aside the conviction 

Baker, J — I agree. For a conviction 
under S. 176 it must be shown that the 
accused is legally bound to give any 
notice or to furnish information on any 
subject to a public servant In the pre- 
sent case there is no finding by the Magis- 
trate that the accused was the occupier 
of land. It has been held by the Madras 
High Court in Queen-Empress v. Achu- 
tha (l) that no obligation under S. 45, 
Criminal P. C., attaches to the occupant 
of a house in a village. The suicide of 
the accused’s daughter-in-law amounts to 
an unnatural death within the meaning 
of S. 45 (l) (d), Criminal P. C., and there- 
fore, any person who falls within the 
definition in that section would be bound 
to give notice of it. But, in the absence 
of any distinct finding that the accused is 
(1) [1888] 12 Mad. 92. 
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the owner or occupier of land, or other- 
wise falls within the class of persons 
mentioned at the commencement of that 
section, S. 45 w'ill have no application. 
I agree, therefore, that the conviction 
should be set aside 

S l./r.K. Conviction quashed. 
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Fawcett and Mirza, JJ. 

Supdu Daulatsing Daji Patil and 
others — Plaintiffs — Appellants. 

V. 

Sakharam Eamji — Defendant — Res- 
pondent. 

Second Appeal No. 493 of 1925, Decided 
on 16th February 1928, from decision of 
Asst Judge, Dhulia, in Appeal No. 192 
of 1922. 

Limitation Act (1908), S. 7 — Manager of 
Hindu joint family able to give valid dis- 
charge — Other member’s minority will not 
save limitation. 

The manager of a joint Hindu family can 
give a valid discharge without the concurrence 
of th^ minor members of the family in the 
case of an application to execute a decree, just 
as he can in the case of a suit and the mere 
fact that one of the members is a minor will 
not prevent time running against all the mem- 
bers of the family : 41 All. 435 ; A. I. R. 1921 
Bom. 2S9 ; 42 Bom. 277; and 21 M. L. J, 1088, 
Foil ; 20 JBom. 383 Dist* ; and 34 Bom. 672, not 
Foil. [P 13 C 2 J 

P B Shingne — for Appellants. 

P. V. Kane—iov Respondent. 

Fawcett, J. — The Assistant Judge has 
fully and carefully considered the point 
whether appellant 3, who was a minor 
at the date of the application for exe- 
cution made in 1916, can avail himself of 
his minority so as to bring the application 
of 8th September 1921 within the period 
of limitation allowed by law. He has 
followed the view taken in Bati Bam v. 
Niadar (l) and Bapu Tatya v. Bala 
Bavjt (2), as opposed to the view taken in 
Govtndram v. Tatia (3) and Manohand 
Panachand v. Kesari (4) and sirailiar 
decisions. In our opinion the language of 
S. 7, Lim. Act of 1908, does make a change 
in what was held to be the law under the 
corresponding S. 8, Lim. Act of 1877. The 
observation of Scott, C. J., in Manchand 

(1) [1919J 41 All, 435=49 I. C. 990=17 A. L. 

J. 649. 

(2) A. I. R. 1921 Bom. 289=45 Bom. 446. 

(3) [1895] 20 Bom. 883. 

(4) [1910] 34 Bom. 672=7 1. 939=12 Bom. 

L. K. 082. 


V. Kesari (4) to the contrary is a decision* 
of a single Judge not binding upon 
us, whereas the view taken in Bapti Tatya' 
v. Bala Bavji (2) was that of a Division 
Bench and is, in our opinion, correct. 
S. 8, Act of 1877 used the words^ 
“joint creditors or claimants,’* and it was- 
held in Seshan v. Bajagopala (5), that 
these words did not include execution- 
creditors. This was because a joint 
decree-holder under certain provisions of 
the Civil Procedure Code could not give a. 
valid discharge of the decretal debt with- 
out a supplementary authority or act of 
the Court executing the decree, whereas 

“Section 8 applies only to those cases in 
which this act of the adult joint owner is par 
S 0 a valid discharge.” 

In other words, it was held that the 
case of one of joint decree-holders apply- 
ing to execute a decree could never fall 
under S 8. But the legislature has 
clearly shown its dissent from this view 
by expressly including in S. 7 of the Act 
of 1908 the case of 

“one of several persons jointly entitled to- 
mike an application for the execution of a 
decree,” 

and putting this on the same footing as 
one of several persons jointly entitled to- 
institute a suit. We may refer also to the 
remarks in Duraiswami Sastrial v. 
Venkatarama Iyer (6) as to the change 
made by the legislature in 1908. As the^ 
law now stands, the manager of a joint 
Hindu family can give a valid discharge 
without the concurrence of the minor 
members of the family in the case of an 
application to execute a decree, just as he 
can in the cause of a suit (cf. Huchrao 
Timmaji v. Bhimrao Oururao (7), and 
the mere fact that one of the members is 
a minor will not prevent time running 
against all the members of the family. 
We, therefore, dismiss the appeal with 
costs. 

Mirza, J. — I concur. 

n.k./r.k Appeal dismissed. 


(5) [1889] 13 Mad. 236. 

(6) [1911] 21 M. L. J. 1088=12 I. 0. 503=- 
(1911) M. W. N. 420. 

(7) [1918] 42 Bom. 277=44 1. 0. 851=20 Bom.. 
L..R. 161. 
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Fawcett, Ag. C. J., and Murphy, J. 
Sayajt Bao, Oaikwar, of Baroda — De- 
fendant 1— Appellant. 

V. 

Madhavrao Baghunathrao Dhavalc — 
Plaintiff— Respondent. 

First Appeal No. 244 of 1925, Decided 
on 16th July 1928, from decision of Joint 
let Cl. Sub-Judge, Poona, in Civil Suit 
No. 693 of 1922. 

(a) Bombay Act (2 of 1883), S. 18 — It is 
for Government to determine whether parti- 
cular grant i* inam or only saranjam — Bom- 
bay Act 7 of 1883, S. 32— Grant— Inam. 

The mere use of wide expressions such as 
the grant of land “forever” or “from genera- 
tion to generation” does not prevent the grant 
being one of saranjam. Nor again is the use 
of the word “mam” instead of *'saranjam” 
conclusive. It is for Government to determine 
in a particular case whether a grant is one of 
saranjam only. [P 16 C IJ 

(b) Grant — Inam. 

Where there is grant of the soil, the mirasi 
rights in the land would be covered by the 
grant. ^ [P 16 C 1] 

(c) Grant — Inam — Saranjamdar having 
mirasi rights in saranjam lands— He aliena- 
ting saranjam estate together with mirasi 
rights without reserving any benefit to him 
— Such rights are resumable and alienation 
is not binding on saranjamdar’s successor. 

Where a saranjamdar who has occupancy 
rights in the lands included in the saranjam, 
grants the saranjam to a third party, together 
with the occupancy rights in the land.s, and 
the alienation is absolutely rent-free and no 
benefit is reserved to the saranjam estate in 
the way of rent or in any other manner, and 
where there was no acquiescence in the con- 
tinuance of the saranjam grant after the life- 
time of the original grantee, such mirasi or 
occupancy rights are resumable when the 
grant of the saranjam is resumed, and an alie- 
nation not binding on the saranjamdar’s 
successors : A. I, R. 1927 P. C. 238 ; 40 Bom. 
606 ; A. I. B. 1921 Bom. 303 , A. 1. R. 1926 
Bom. 316, Dtst. : A. I. R. 1925 Bom. 177, Foil. 

[P 17 0 2] 

(d) Evidence Act, S. 91 — Resumption of 
saranjam not required to be reduced to writ- 
ing — Actual order of resumption need not be 
produced — Such cases are governed by Evi- 
dence Act, S. 114. 

There is no law which requires a resumption 
of saranjam to be reduced to writing. The ac- 
tual order of resumption therefore need not b 3 
produced in evidence. Such resumption can 
be proved under S. 114, Evidence Act, and S. 91 
will not govern such cases. [P 18 C 2] 

(e) Limitation Act, S. 3 — The maxim “lex 
non cogit ad impossibilia” cannot prevail 
against the express provisions of S. 3. 

The principle that when the law creates a 
limitation, and the party is disabled from con- 
forming to that limitation, without any 
default in him, and he has no remedy 


the over, law will ordinarily excuse him, 
is merely an application of the maxim “ lex 
non cogit ad impossibilia ” cannot prevail 
against the express provisions of S. 3, any 
more than principles of equity can prevail 
against the provisions of statutory law such as 
S. 49, Registration Act and Ss. 91 and 92, Evi- 
dence Act, especially when there is no hard- 
ship or impossibility '10 W. R. 253 and 46 Cal. 
526, Rel. on. [P 19 C 2] 

^ (f) Limitation Act, S. 13 — S. 13 must 
be read consistently with provisions in Part 
4, Civil P. C. — Chiefs of Foreign States can 
be held to reside in British India in so far as 
they actually carry on their business through 
representatives in British India. 

Section 13 must be read consistently with 
th 3 provisions contained >in Part 4, Civil P. 0., 
for “suits in particular cases” against defen- 
dants who ordinarily would be always out of 
British India , e. g., (l) the Secretary of State 
for India-in-Council ; (2) an alien corporation; 
and (3) a Sovereign Prince or Ruling Chief sued 
in the name of his State. 

Section 13 must ba rexd so as to avoid the 
obvious absurdity that arises, if such corporate 
bodies are deemed to reside out of British 
India, so that suits against them can never be 
barred at all. And this can be done by treat- 
ing them as defendants, who, by reason of 
their special character, are not absent from 
British India within the meaning of the sec- 
tion, because they have not got the 'same liber- 
ty as private individuals to reside personally 
in British India and attend to their affairs and 
they must do so through agents or representa- 
tives. They can bo held to reside in British 
India in so far as they actually carry on busi- 
ness through representatives m British India : 
30 Cal. 103 ; 17 Bom. 662 , and 26 Mad. 544 ; 
Rel. on. : U Cal. 4^7 and 25 Cal. ^06 (F. B.), 
Dist. New York Life Ass. Co. v. Pablic 
Trustee, (1924) 2 Ch. 104 and 4 P. L. J. 141, 
Con. and Applied. [P 20 C 2J 

H. 0. Coyajee and B. W. Desai — for 
Appellant. 

G. S. Bao — for Respondent. 

Fawcett, Ag. C. J — In this suit 
against the Gaikwar of Baroda, the 
plaintiff seeks to recover possession of 
certain lands situate in the village Davdi, 
in the Poona District, to which he claims 
to be entitled as the adopted son of one 
Baghunathrao, who died in February 
1902. There is now no dispute that the 
plaintiff was in fact validly adopted by 
Raghunathrao’s widow Ghandrabai in Oc- 
tober 1905. The main question in dis- 
pute is whether these lands vested in the 
plaintiff at his adoption, or, as the Gaik- 
war of Baroda alleges, had been validly 
resumed by him prior to the plaintiff’s 
adoption. Then there is a subsidiary 
issue as to whether the plaintiff’s suit is 
not in any case time-barred. 

The main facts may be briefly stated. 
The village of Davdi was in the year i'/28 
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A. D. ooiterred by Shahu Maharaj, the 
Raja of Satara, upon the then Gaikwar, 
Pilaji, under a sanad which is Ex. 180. 
The lands in suit are proved by evidence 
in this case to have been in the enjoy- 
ment of the Gaikwar or members of his 
family from about 1834 to 1854, In 1862 
the then Gaikwar, Khanderao, made a 
grant of the village to one Limbaji, who 
was the grandfather of Raghunathrao. 
The grant is worded so as to confer even 
more than what was granted by the ori- 
ginal sanad of 1728, and would certainly 
cover the particular lands in suit Lim- 
baji died in 1879 and was succeeded 
by his son Madhavrao There is evidence 
that Madhavrao had possession and that 
after his death in 1900 the lands were in 
the occupation of his son Raghunathrao 
till his death in February 1902. Raghu- 
nathrao’s name had been entered by the 
Collector of Poona as the occupant of 
these lands in 1901. Raghunathrao left 
two widows, Chandrabai and Sitabai, and 
the name of Chandrabai was then entered 
by the Collector because she was the 
senior widow of Raghunathrao The 
Baroda Darbar contested this entry, and 
succeeded in 1904 in getting it removed, 
and the name of the Gaikwar entered in- 
stead. 

As already mentioned Chandrabai 
adopted the plaintiff in October 1905 
After the name of the Gaikwar had been 
entered with the approval of Government 
of Bombay against these lands, the Baroda 
Darbar took action to take possession. 
Among other things, they entered into an 
agreement with Sitabai on 27th February 
1906, by which in consideration of a 
grant of a maintenance allowance she as- 
signed to the Gaikwar such rights as she 
had in the lands, including those under 
rent notes that she had already passed to 
certain tenants The Gaikw^ar then 
through his representative took proceed- 
ings in the form of assistance suits with 
the result that be eventually got posses- 
sion of these lands, some in 1906, and 
some in 1907. The plaintiff applied on 
25th Jifly 1916, to the Government of 
India for permission to file a suit against 
the Gaikwar of Baroda in connexion with 
these lands. But he did not get permis- 
•sion to file the suit until over four years 
^ifterwards, namely, on 15th November, 
1920 He then brought the present suit 
on 2nd June 1922, in order to recover 
possej^sion with mesne profits, as already 
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mentioned In his plaint he claims that 
he was entitled to exclude the period 
from 25th July 1916, to 15tli November 
1920, which had been spent in obtaining 
the necessary certificate under S. 86, Civil 
P. C., in calculating the period of limita- 
tion of the suit, and that, therefore, the 
suit was not barred. The two main 
issues, therefore, were the second and 
fourth of those framed by the Subordi- 
nate Judge, namely, (l) : 

“ Is it proved that the plaintiff is the owner 
of the lands in suit ?” 

and (2) : 

“whether the plaintiff’s suit is within time.” 

As to the first issue, the original grant 
to the Gaikwar (Ex 180) was a grant 
merely of land revenue and not of the 
soil, as is mentioned in para 7, Subordi- 
nate Judge’s judgment and is common 
ground before us Government in their 
resolution of 1904, which is Ex A in this 
appeal, held that that grant was one of 
saranjam I may here mention that Ex. 
A was admitted by consent in this appeal 
in view of the fact that a copy of the 
same resolution had been tendered in the 
lower Court but had been rejected as be- 
ing a copy of a copy, anl, therefore, tech- 
nically inadmissible. This Court also 
considered it highly desirable that the 
original resolution should be on the re- 
cord of the case. Therefore, it has been 
admitted as additional evidence in appeal 
under O. 41, R. 27, Civil P. C The 
Gaikwar accepts the position that in fact 
this was a saranjam grant It is con- 
tended by Divan Bahadur Rao for the 
plaintiff-respondent that really it is not a 
saranjam grant but an ordinary inam 
grant without any of the restrictions con- 
noted by the word “saranjam ” Divan 
Bahadur Rao points out that the grant 
contains wide words namely “ a new 
inam” of the villages mentioned : 

“to b3 enjoyed in lineal succession from gener- 
ation to generation” 

and that the word used is “inam” and 
not “saranjam.” But, in my opinion, 
this does not justify this Court in differ- 
ing from the view that Government had 
taken on this point Primarily, it is for 
Government to determine in any parti- 
cular case of this kind, whether a politi- 
cal tenure such as saranjam exists. This 
is enacted in feom. Act 2 of 1863, S. 16, and 
Bom Act 7 of 1863, S. 32 (of. Act 11 of 
1852, Sch. B, 01. lO). It has accordingly 
been laid down in Bamohandra v. Ven^ 



16 Bombay Sayaji Rao v. Madhavrao (Fawcett, Ag. C. J.) 192y 


katrao (l) and in Sultan Sani v. Ajmo^ 
dtn (2) that questions of this kind are 
iprimarily for Government to decide and 
that no civil Court can interfere with 
their decision The last mentioned case 
also x)oint8 out that the mere use of wide 
expressions such as the grant of land “for 
ever” or “from generation to generation” 
does not prevent the grant being one of 
saranjam Nor again is the use of the 
word “inarn” instead of “saranjam” con- 
clusive The grant is mentioned as being 
given to Lirabaji by virtue of his rank of 
Senapati, a military title, and of his be- 
ing a devoted servant of the king ; this 
supports the view that the grant was one 
primarily for military purposes, so as to 
fall under the description of saranjam. 
Again, the grant has been so shown in 
the Alienation Register kept under S 53, 
Land Revenue Code. Even before the Re- 
solution of 1904 it was so shown, as is 
mentioned in para. 3 of the letter of the 
Commissioner, C. D., dated 5th May 1903, 
wliich is recited in the preamble of that 
resolution. Therefore, I am of opinion 
that this grant to the Gaikwar must be 
held to be one of saranjam, and subject to 
the restrictions that apply to a grant of 
that nature. 

The grant by Khanderao Gaikwar to 
Limbaji in 1862 was undoubtedly a grant 
of the soil, as has been held by the Sub- 
ordinate Judge in para. 9 of his judgment, 
as it uses words which are associated 
with a grant of the soil. Divan Bahadur 
I Rao contends that such a grant would 
icover mirasi rights in the lands in suit 
iThat is a contention which, I think, must 
•he conceded Those rights are shown by 
Exs. 197 and 202 to have vested in the 
Gaikwar, wdiose family cultivated them 
through servants. How exactly they ac- 
quired such rights is not in evidence, but 
it has been common ground before us 
that they were presumably acquired by 
virtue of the powers of management that 
a saranjamdar or inamdar has to utilize 
vacant lands for the best purpose avail- 
able, or to dispose of lands that have 
lapsed either through forfeiture, resig- 
nation or want of heirs. There is no evi- 
dence of this, but for the purpose of 
thie^toit, that may, I think, be taken to 
be the manner in which the Gaik- 
war obtained possession, in the ab- 

1) [1P821 G Bom. 598. 

2) [1892] 17 Bom. 431=20 1.A. 60=0 Sar. 62 
(.P.O.). 


sence of anything suggesting that the* 
Gaikwar had acquired any rights in these* 
lands apart from the grant of the village* 
to him in 1728. 

That being so, Divan Bihadur Rio 
further contends that these mirasi rights* 
would not be resumable under the saran- 
jam rules or otherwise, assuming that the-- 
original grant of 1728 is one of saranjam^ 
The Subordinate Judge’s remark in para. 
8 of his judgment that : 

“it is immatsrial whe'Jhar th3 rights to th 3 S 3 
lands ware held by the Gaikwar before the- 
grant by Raja Shahu or thereafter” 

is clearly wrong in view of the decision: 
of their Lordships of the Privy Council 
in Secretary of State v Girjabai (3). 
As I have already stated there is no 
suggestion in this case that the Gaikwar 
acquired any right in these lands prior to*' 
the grant of 1728, and, therefore, the case 
is one which is of a similar nature to- 
that which was the subject-matter ot the* 
decision in Girjabai s case (3). That also' 
was a case of land included in a saranjanxi 
grant of the revenue of certain villages,., 
and the Privy Council held that land in-- 
cluded in such a saranjam grant, whicb 
had passed into the possession of the* 
saranjamdar upon the Khatedar’s family 
becoming extinct, or through his default 
in paying the revenue, did not go as the* 
private property of the saranjamdar to 
his heirs, but was property, which, on« 
the death of the saranjamdar. Govern- 
ment was entitled to resume as part of. 
the saranjam estate. In the present case,, 
however, the saranjamdar transferred his. 
rights in these lands to a third party, and 
their Lordships in Girjabai* s case (3) 
kept open the point whether a saranjam- 
dar could create rights in favour of third 
persons by virtue of his powers of mana- 
gement, which would not be resumable- 
but could be treated as the private pro- 
perty of such third party. It is, there- 
fore, contended that this case is not. 
governed by Girjabai s case (3), and that 
the alienation of the mirasi rights in^ 
these lands by the Gaikwar Khanderao ii> 
1862 to the great-grandfather of the plain- 
tiff is valid and binding on any successor 
of the then saranjamdar, Khanderao. In 
support of this contention Divan Bahadur 
Rao has cited Madhavrao Hariharrao v. 
Anusuyabai (4) ; Sakharam v. Trimbak^ 

(3) A. I. R. 1927 P. b. 238=51 Bom. 957=541 
I. A. 859 (P.O.). 

(4) [1916] 40 Bom. 606=85 I.C. 505=18 Bomw 
L. R. 768, 
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TOO (6) ; and Madhavrao v. Imam Bapu 

(6) . It is unfortunate for him that I am 
rather tied in regard to this point by the 
opinion I have already expressed against 
such a contention, or at any rate against 
the contention that, in every case, an 
alienation of this kind is binding upon a 
saranjamdar’s successors I refer to my 
remarks in Secretary of State v. Girjabai 

(7) , with regard to the decisions in Ma- 
dhavrao Hariharrao v. Anusuyahai (4) 
and Sakharam v. Trimhakrao (6). It is 
true that in Madhavrao v. Imam Bapu 
(6) I was a party to a decision that the 
grant of mirasi rights is not necessarily 
an alienation invalid beyond the life time 
of the saranjamdar making the grant. 
That decision draws a distinction bet- 
ween an alienation of mirasi rights to a 
stranger which confers no benefit on the 
Saranjam estate and a grant of such rights 
to a cultivator for the benefit of the estate. 
At p. 438 I pointed out that none of the 
kabulayats conferred a rent-free estate. 
At p. 439 I said that each case must stand 
on its own facts. I further remarked that 
there had been acquiescence in the grant 
by the plaintiff's predecessor-in-title, and 
under the circunastances I held that there 
was a legitimate presumption that the 
grant had been made for necessary pur- 
poses and, therefore, was binding on the 
present saranjamdar. Such a case is on 
a quite different footing 'to the one we 
have to consider in the present suit Here 
the alienation was one which is absolutely 
rent-free. 

No benefit is reserved to the saran- 
jam estate in the way of rent or in any 
other manner. The rents of these lands 
all went into the pocket of Limbaji 
and his descendants. Limbaji appears 
from the remarks of Sir T. Madhavrao in 
Ex. 195 to have been an undeserving 
favourite of Khanderao ; and although he 
is represented in a better light in Madhav- 
rao’s petition of 1880 (Ex. 186), he had 
no previous connexion with this estate. 
Far from there having been any acquies- 
cence on the part of the present Gaikwar, 
who succeeded to the Gadi in about 1874- 
1875, we find that upon Limbaji’s death 
in 1879, clear orders were passed that his 
son Madhavrao was held to have no right 
to a continuance of the village, but it was 
continued for his lifetime and until fur- 

(5) A. I. R. 1921 Bom. 303=45 Bom. 694. 

(6) A. I. R. 1926 Bom. 816=50 Bom. 195. 

(7) A. I. R. 1925 Bom. 197=49 Bom. 126. 
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ther orders as an act of grace (see paras. 
6, 7 and 8 of the orders in Ex. 196). 
These orders were enforced, as clearly 
appears from Madhavrao’s petition dated 
8th July 1880, Ex. 186, where he says that 
the decision was enforced by the attach- 
ment of the village of Mat raj and by the* 
withdrawal of certain allowances. In 
view of these circumstances, I think that 
this is clearly not a case of an alienation 
that can properly be held to bind the 
successor of Khanderao Gaikwar. In re- 
gard to such an alienation I adhere to the 
view I have expressed in Secretary of 
State V. Girjabai (7) and Madhavrao v. 
Imam Bapu (6). Therefore, I differ from 
the view expressed by the Subordinate 
Judge in para 10 of his judgment that 
the rights of the Dhavle family remainedi 
unaffected by the formal resumption of 
the saranjam ia 1904 by the Bombay' 
Government and its re-grant to the pre- 
sent Gaikwar. Upon such re-grant the 
saranjam estate would pass as an estate 
unburdened by any alienation that is not 
binding beyond Khanderao’s lifetime. If 
there was any technical defect in the 
validity of any prior resumpMon by the 
Gaikwar, that would be cured by the order 
of Government passed in 1904 ; or at any 
rate persistence in such resumption after 
the re-grant would be valid. It is to be 
noted that the re-grant was long before 
the plaintiff’s adoption in 1905, so thatr 
a valid resumption in 1904-1905, conse- 
quent on the death of Raghunathrao in 
1902, would suffice to prevent the plain- 
tiff' obtaining any title to these lands. 

I next come to the contention that there* 
is no evidence of any further orders of 
the kind contemplated in para 8 of the 
Divan’s orders of 14th July 1879, Ex. 195 
That is a view which has been adopted 
by the Subordinate Judge in para. 12 of 
his judgment But, in my opinion, there 
is clear evidence of action by the Gaikwar 
showing that he was opposed to any 
further continuance of the grant of this- 
village at any rate after Raghunathrao ’e 
death in 1902. This is, for instance, 
shown by the representation from the 
Baroda Darbar, which is recited in full 
in the preamble to the Government Re- 
solution of 26th February 1904, Ex. A 
In para. 6 of that representation a refer- 
ence is made to a communication by the 
Baroda Darbar, asking that the Collector 
of Poona should not entertain any appli- 
cation from the heirs of Madhavrao ta 
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enter their names in the records of the 
village, until the question of succession 
to Madhavrao’s emoluments was finally 
disposed of. That is relevant as an ad- 
mission by defendant 1, which is against 
him so far as it implies that in 1901 there 
had been no final orders passed as to the 
resumption of the grant. Para. 7 says 
that after Kaghunathrao’s death in Feb- 
ruary 1902, a representation was made 
stating that on his det^th the village had 
reverted to His Highness’ Government. 
That is no doubt an admission in favour 
of the person making the statement, which 
is not admissible in evidence. But apart 
from that statement there is clear evi- 
dence that the Gaikwar’s Government 
took action to get the order of the Collec- 
tor entering the name of Ohandrabai on 
the revenue record upset and to have the 
name of the Gaikwar entered instead. 
That is a fact proved by Ex. A, and it is 
also deposed to by the Watandar Kulkarni 
of Davdi in para. 4 of his deposition, 
Ex. 118, There is the further evidence 
that the Gaikwar got possession of these 
lands in 1906-1907. 

Against this, it is contended that there 
is no actual order of resumption on the 
record, and certainly this is a contention, 
which might, in certain circumstances, 
be conclusive against defendant 1 If 
such a resumption is a matter which by 
law requires to be reduced to the form of 
a document, then under 8. 91, Evidence 
Act, no other evidence would be admissible 
except the document or secondary evi- 
dence of its contents in any case where 
secondary evidence is admissible. For 
instance in regard to a case where a Col- 
lector is alleged to have passed orders 
against an alienation of watan land under 
the Hereditary Offices Act of 1874, such 
a document would have to be produced to 
support a resumption under S. 9 or 11 of 
that Act, because these sections prescribe 
the Collector recording his reasons in 
writing, that is to say, the law requires 
the matter to be reduced to the form of a 
document. But, there is no law which 
requires that a resumption by a saranjam- 
dar should be reduced to the form of a 
document. In the present case the re- 
sumptipn is one made by a Native State, 
i. e., not by an authority in British India, 
and the law applicable would be that of 
the Baroda State. It has not been alleged 
that in the Baroda State there is any law 
which requires that such a resumption 


should only be made after the Gaikwar or 
the Divan has recorded his reasons in 
writing for the resumption. Even if it 
was a case of a resumption by a saranjam- 
dar in British India, there is no law, so 
far as I am aware, which requires a docu- 
ment of this kind. Therefore, in my 
opinion, the case is not one to which 
Sr 91, Evidence Act, applies, and other 
evidence is admissible to show that in 
fact there have been orders of the kind 
contemplated in para 8 of the Divan’s 
orders of 1879. The case is one which, 
in my opinion, falls under S. 114, Evi- 
dence Act. The clear evidence of the 
action taken by the Baroda Darbar is such 
that the Court can safely presume that 
there were orders for the resumption of 
the grant to Limbaji after the death of 
his grandson Eaghunathrao. 

It may be added that this is not a case 
where the plaintiff gave notice to defen- 
dant 1 to produce any such order of 
resumption and defendant 1 failed to 
comply with such a notice Mr. Coyajee 
for the appellant has, in the course 
of his arguments, said that, on ac- 
count of the vague nature of the asser- 
tions in the plaint as to the plaintiff’s 
title, in spite of the attempt made by 
defendant 1 to get him to state it more 
clearly, there has been a failure to put on 
record documentary evidence that might 
otherwise have been produced. It seems 
to me that, if defendant I’s advisers had 
realized the importance of showing that 
the order of the Divan in para. 8, Ex. 195 
had been* followed by “further orders,” a 
plain assertion to that effect would no 
doubt have been made and the orders 
produced. The comments of the Subor- 
dinate Judge in para. 13 of his judgment 
about there being no plain allegation of 
resumption in defendant I’s written state- 
ment are to some extent justified. But 
it seems to me that in this matter the 
plaintiff is also to blame and that the 
omission to make such an allegation can- 
not, in the circumstances, be treated as 
virtually amounting to an admission by 
defendant 1 that in fact there was no such 
resumption. The evidence clearly goes all 
the other way. 

Divan Bahadur Bao has urged that the 
agreement, Bx. 98, which was made in 
February 1906 with Sitabai supports his 
contention that in fact there was no re- 
sumption, and he has also drawn our 
attention to allegations in the plaints in 
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the assistance suits that the lands sued 
for had been in the possession of Raghu- 
nathrao owing to some right and that this 
agreement with Sitabai gave defendant 1 
a right to claim rents from the tenants. 
On the other hand, Ex. 98 refers to the 
mirasi lands as belonging to the Gaikwar, 
and the only real admission against him 
is the statement that the village of Davdi, 
including the mirasi lands, was continued 
up to the death of Raghunathrao. That 
is not inconsistent with what I have held 
to be proved, namely, that after the death 
of Raghunathrao it was decided that the 
grant should no longer be continued in 
the family of Limbajirao. It was natural 
that, in order to get possession of these 
lands and recover rents, defendant 1 
should have entered into an agreement of 
this kind with Sitabai, especially as she 
had already given rent notes for the lands, 
on which, under the agreement of 27th 
February 1906, the Gaikwar could sue as 
an assignee The agreement saved the 
necessity of establishing title aliunde and 
having to adduce evidence in a rent suit 
such as has been given in this suit I do 
not think, in the circumstances, that this 
agreement suffices to contradict the plain 
evidence of resumption that I have re- 
ferred to above In my opinion, the view 
taken by the Subordinate Judge in para. 
15 of his judgment that there are incon- 
sistent allegations made by defendant 1, 
is not substantiated; and I hold, contrary 
to the Subordinate Judge, that there was 
a resumption after Raghunathrao’s death 
and that such resumption was valid, at 
any rate, after the Bombay Government 
Resolution of 1904 I would, accordingly, 
answer issue 1 (that is issue 2 in the lower 
Court) in the negative 

Then I come to the issue as to limita- 
tion According to the cause of action 
alleged in the plaint there was disposses- 
sion of the plaintiff in 1910, that is to 
say, the suit falls under Art. 142, Lim 
x\.ct. On issue 3 in the lower Court the 
Subordinate Judge held that dispossession 
really took place in 1906-1907, and there 
is now no dispute before us about this. 
Therefore, in the ordinary course the suit 
should have been filed in 1918 or 1919, 
whereas, in fact it was brought on 2nd 
June 1922 As I have already mentioned 
the plaintiff claims that he is entitled to 
deduct a period of four years, three 
months and 21 days from 25th July 1916, 
Ao 15th November 1920, as time required 
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to obtain permission to file a suit against 
defendant 1 under S. 86, Civil P. C. On 
issue 5 in the lower Court, the Subordi- 
nate Judge has held (para. 17 of his judg- 
ment) that this period can be deducted, 
in spite of the provisions of S. 3, Lim. 
Act, and although there is no express pro- 
vision in that Act under which such a 
deduction can be made. He bases this 
decision on the principle referred to in 
Bupchand Makundas v. Mukunda Maha- 
dev (8) namely, t4iat (p. 658) 

“when the law creates a limitation, and the 
party is disabled to conform to that limitation, 
without any default in him, and he has no 
remedy over, the law will ordinarily excuse 
him. 

This is merely an application of the 
ordinary maxim ''lex non cogit ad impos- 
sthilia.** But with due deference, this 
general principle, in my opinion, cannot 
prevail against the express provisions of 
S. 3, Lim. Act,, any more than principles 
of equity can prevail against the provi- 
sions of statutory law such as S. 49, Re- 
gistration Act and Ss.91 and 92, Evidence 
xAct, Thus it has been held that the fact 
of a plaintiff being absent from India on 
account of a sentence of transportation 
makes no difference and that time con^ 
tinues to run against him during such 
absence: Domun v. Shubul Koolall (9). 
Again it has been held that the time dur- 
ing which an alien bank had its right to 
bring suits suspended by an order of the 
Government of India could not be dedu- 
cted: Deutsh ^siatisohe Bank v. Hira 
Lall Bardhan & Sons (10). As pointed 
out in that case, there was really no hard- 
ship or impossibility and the plaintiff 
had time to bring bis suit in spite of the 
suspension Similar remarks apply to 
the present case. There was no real hard- 
ship or impossibility in this case. No 
doubt four years is an extraordinary time 
for the plaintiff’s application to have been 
under consideration by the Government of 
India But the plaintiff could have 
applied very much earlier than he did, 
for instance, in 1910, and so obtained 
permission in plenty of time to bring his 
suit within 12 years. He allowed nine 
years to pass before applying for permis- 
sion and 18 months after getting permis- 
sion before he brought the suit. The 
m axim "vigilantibus non dormientihus 

(8) [1914] 88 Bom. 656=25 I. 0. 67=16 Bonn 
L. R. 444. 

S C18683 10 W. R. 253. 

. [19X8] 46 Cal. 526=47 I. C. 398=23 O.W 
N. 157* 
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jura suhveniunf' therefore, to the 

present case Even the maxim ^^lex non 
cogit ad impossihilia'' is subject to the 
consideration 

‘•that the party who was so place i used all 
practical endeavours to surmount the difl&cul- 
ties which already formed that necessity, and 
which, on fair trial, he found insurmountable’* 

as pointed out by Sir W Scott in a pas- 
sage referred to in “Broom’s Legal Ma- 
xims,” Edn 8, p. 202. Therefore, in my 
opinion, the plaintiff is not entitled to 
deduct this particular period. 

Finding that this excuse was a weak 
one, the plaintiff shortly before the case 
was decided relied on S. 13, Lim Act, see 
Ex. 206, dated 23rd March 1925; and the 
Subordinate Judge has allowed this plea. 
In para. 20 of his judgment he holds that 
defendant 1 was a Kuling Prince, who 
lived at Baroda, which is outside Bri^ish 
India and practically must have been so 
outside, excepting for a few casual visits 
to Bombay or Poona, and that accordingly 
by reason of S 13, Lim. Act tiie present 
suit was in time. S. 13 says: 

“In computing the period of limitation pre- 
scribed for any suit, the time during which the 
defendant has been absent from British India 
.... shall be excluded.” 

This view leads to a somewhat extraor- 
dinary result in the case of a suit against 
a Ruling Chief, viz., that ordinarily a 
suit against him can never be barred. The 
same plea might be raised as to a suit 
against the Secretary of State for India 
in-Council, who resides in feondon The* 
point is, therefore, one of considerable 
practical importance. One thing to be 
borne in mind is that in a case like ’the 
present the suit is really against the 
Baroda State. S. 87, Civil P. C., requires 
that ordinarily suits should be brought 
against a Sovereign Prince or Ruling Chief 
in the name of his State. The Gaikwar 
has agents or representatives who manage 
his business in British India. That is 
shown clearly by the documents in the 
present case Thus Exs. 197 to 202 speak 
of the Gaikwar’s vahivatdar (manager) in 
Davdi and Ex. A of his vakil at Poona 
The assistance suits, Ex 177 etc , were 
brought by his representative; so also the 
agreement, Ex. 98, was entered into by 
his vahivatdar. In the present auit he is 
roptesented by the Sar Subha of the 
Baroda State as a person specially ap- 
pointed under S. 86, Civil P. C., (Ex. 13). 
His position, therefore, is analogous to 
that of the Secretary of State, who has 


representatives, i. e., ofl&cers of Govern- 
ment under him in British India. The 
question is how S. 13, Lim. Act, applies 
to cases of this description. In my opi- 
nion S 13 must be read consistently with 
the provisions contained in part 4, Civii 
P. C., for “suits in particular cases’ 
against defendants who ordinarily woulc 
be always out of British India; e. g , ^(1, 
the Secretary of State for India-in-Coun 
cil; see S 79, Civil P C., and S. 32 of the 
Government of India Act, which lays 
down that he can be sued as a corporate 
body; (2) an alien corporation, cf. S. 83, 
Civil P. C , and see Singer Manufactur- 
ing Co v. Baijnath (11), and Girdhar 
Damodar v Kassigar Hiragar (12), ap- 
proved by the Privy Council in Annama- 
lai Chetty v Murngasa Clietty (13); and 
(3) a Sovereign Prince or Ruling Chief 
sued in the name of his State: cf. Ss 86, 
86 and 87, Civil P. C. S. 13 must, in my 
opinion, be read so as to avoid the obvious 
absurdity that arises, if such corporate 
bodies are deemed to reside out of British 
India, so that suits against them can 
never be barred at all. And this can be 
done by treating them as defendants, who, 
by reason of their special character, are 
not absent from British India within the 
meaning of the section, because they have 
not the same liberty as private indivi- 
duals to reside personally in British India 
and attend to their affairs, and they must 
do so through agents or representatives. 
They can be held to reside in British 
India, in so far as they actually carry on 
their business through representatives in 
British India. 

In such cases the contrary view 
adopted in Atul Kristo Bose v. Lyon & 
Co (14) and Poorna Ghunder Chose v. 
Sassoon (15), does not apply. There it 
was held that to hold that the section 
did not apply to cases where the defend- 
ants are, during the period of absence, 
carrying on business in British India 
through an authorized agent, would be 
legislating rather than adjudicating upon 
the section as it stands But there are 
provisions of law which go against such 
an interpretation in the case of a defend- 
ant who is a Sovereign Prince or Ruling 
Chief. The ordinary law of England is • 

(11) L1902] 30 Cal. m 

12) [1893] 17 Bom. 662. 

13) [1903] 26 Mad. 544=30 I. A. 220=13. M. 

L. J. 287=8 Sar. 623 (P*0,). 

14) [1887] 14 Cal. 457. 

'l5) [1898] 26 Cal. 496=2 C. W. N. 269 
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ihat the English Courts have no jurisdic- 
tion over foreign Sovereigns, unless such 
persons submit to the jurisdiction (Hals- 
bury, VoL 6, Art. 278, p. 182). S. 86, 
Civil P. C , alters this by allowing a 
Sovereign Prince or Ruling Chief to be 
sued with the consent of the Governor 
General-in-Council, but there can clearly 
be no intention to put him in a worse 
position than a person, who is a resident 
in British India, as regards limitation 
of suits against him. The Sovereign 
Prince or Ruling Chief only represents 
his State for the purpose of such suits, as 
is shown by S. 87 which I have already 
mentioned. The whereabouts of his per- 
sonal residence are, therefore, immaterial. 
The plea is really on the same footing as 
an absurd one that was set up in regard 
to the Crown in mediaeval times. In 
Pollock's “ History of English Law”, 
Second Edition, Vol 1, p 525, it is stated 
that in the fourteenth century it was 
contended that the Crown, like a Church, 
was always under age, and that no lapse 
of time would bar the demands of this 
quasi infant This is a reverse case to 
the idea set up here that there is never 
any bar of limitation in a suit in British 
India against a Sovereign Prince or Rul- 
ing Chief. 

There are no English precedents ex- 
actly on this point, because, as I have 
already mentioned, a Sovereign cannot 
be sued without his consent in British 
Courts. But there are some analogous 
decisions in regard to the domicile or resi- 
dence of a corporation and a number of 
cases on this point are collected in 
Dicey’s “ Conflict of Laws”, 4th Edition, 
pp. 151 to 154 At p 152 he summarizes, 
what has been laid down as to the diff- 
erence between the domicile of a natural 
person and that of a corporation, as 
follows : 

“ The domicile of a human being is a fact 
which, on certain points, subjects him to the 
law of a particular country. The domicile of 
a corporation is a fiction suggested by the fact 
that a corporation is, on certain points, e. g., 
the jurisdiction of the Courts, subject to the 
law of a particular country. . . . Hence a cor- 
poration may very well bo considered domi- 
ciled, or resident, in a country for one pur- 
pose and not for another, and hence, too, the 
great uncertainty as to the facts which deter- 
mine the domicile, or residence, of a corpora- 
tion. In each case the particular question is 
not, at bottom, whether a corporation has in 
reality a permanent residence in a particular 
country, but whether for certain purposes (e.g., 
submission to the jurisdiction of the Courts 
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or liability to taxation), a corporation is to 
be considered as resident in England, or in 
some other country.** 

At p. 154 it is pointed out that in 
the case of corporation sole, there may 
be a distinction between the private do- 
micile of the person, e. g., the Bishop at 
any given moment constituting the cor- 
poration, and his corporate domicile. Thus 
the Bishop may in his private capacity 
even acquire a foreign domicile and yet in 
his corporate capacity, he would be, in 
any case, held to be domiciled in his dio- 
cese. This point of the residence of a 
corporation is discussed in a recent case : 
New York Life Insurance Co. v. Fublic 
Trustee (16) At p. 120, Lord, J. Atkin, 
says : 

“ Now, when you are dealing with a cor- 
poration, you are dealing again with a legal 
notion, and you have to examine the question 
whether the debt can be said to be situate. 
It appears to me plain that a corporation ac- 
cording to our law is deemed to reside for the 
purposes of suit m the place where it carries 
on business iii its own name, and in the case 
of corporations, you have -many activities in 
many countries, such as the big insurance 
companies — for (ixample, the plaintiffs in this 
case. It appears to mo that the true view is 
that the corporation resides for the purposes 
of suit in as many places as it carries on 
business, and it is to be noticed that in ordi- 
nary case where an obligation is entered into 
by the corporation without any partioulat 
limits of the place where it is payable, in- 
asmuch as that obligation is an ordinary 
personal obligation which follows the person, 
you have in each jurisdiction a right to sue 
the corporation there ; the corporation is resi- 
dent there, and the obligation is enforceable 
there. Under ordinary circumstances the debt 
would be situate in each place where the cor 
poration can be found.” 

This view has been taken also in an 
Indian case, viz , Bank of Bengal v. 
Sarat Chandra Mittra (17), in regard 
to a bank which carries on business in 
various branches throughout India. Expl. 
2 to S. 20, Civil P. C , is also based on a 
similar principle. Therefore, I think 
that, it the distinction about the Gaikwar 
really being the State of Baroda, so far 
as this suit is concerned, is borne in 
mind, it is a just conclusion that he was 
not absent from British India within the 
meaning of S. 13, Lim. Act, as he carried 
on business through representatives in 
British India, in regard to his rights in 
the village of Davdi, where the suit lands 
are situate. Therefore, I hold that S. 13 
Lim. Act, cannot be relied upon in this 

16) [1924] 2 Oh. idl 

17) [1918] 4 Pat. L. J. 141 = 48 I. 0. 943 = 
(1919) P. H. 0. 0. 155. 
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case, and that the suit, not having been 
brought within the twelve years speci- 
fied in Art. 142, is clearly time-barred, 
even supposing the plaintiff has other- 
wise a good title 

For these reasons I would reverse the 
decree of the Subordinate Judge and 
dismiss the plaintiff’s suit with costs 
throughout. 

Murphy, J. — The facts necessary to 
relate for the purpose of this appeal are 
the following : 

In 1727-28 A. D. the village of Davdi 
in the Poona District was granted in 
inam by Shahu Rajah of Satara to Pilaji 
Gaikwar Exclusive of the rights of the 
hakdars and inamdars, the village was 
to be continued hereditarily toPilaji’s 
family. The terms of the grant are those 
of one of the royal share of the revenue, 
and not of the soil In 1863 the late 
Maharaja Khanderao Gaikwar, in his 
turn granted the village to Limbaji 
Dhavle, who appears to have been one of 
his courtiers, or servants. This grant is 
in terms one of the soil as well as of the 
royal share of the revenue, though ac- 
tually all that could be granted was what 
had been given originally by the Raja of 
Satara. Limbaji Dhavle took posses- 
sion and retained the village till his 
death on 16th May 1879 At this time 
Khanderao Gaikwar, the original grantor, 
was dead and there was an inquiry by 
the Baroda State authorities into the 
grants* and allowances which had been 
given to Limbaji Dhavle These are 
detailed in Ex 195 which also contains 
the orders passed on the report by the 
then Dewan of Baroda, Sir T. Madhava 
Row. This order states that neither 
Limbaji nor his father had rendered any 
real services to the State, and that Lim- 
baji had originally been a folder of tur- 
bans. Most of his allowances and a 
second inam village in Baroda State were 
resumed ; but by para. 8 of the order it is 
directed that 

“ Let the Pooua village of Davdi bo con- 
oiuued to the son during life and until further 
Jrders as heretofore. The half Patilki etc., 
under head No. 2, may also be continued to 
the son as heretofore.” 

The son was Madhavrao Dhavle who 
ppears to have died in 1899, and to have 
eft a son Raghunathrao who died in 1902. 
Raghunathrao left no son, his heirs being 
his two widows, Chandrabai and Sitabai. 
Chandrabai was the senior widow, and 


in 1905 she adopted the plaintiff ins 
this case. 

The original Court has found the adop- 
tion proved, and this point is not dis- 
puted in appeal. The suit was filed im 
1922, and was for possession of six fields*^ 
which include twenty survey numbers, 
and for future mesne profits at the rate~ 
of Rs 1,000 a year and costs. 

The title on which this relief is prayed 
for is not exactly stated in the pleadings, 
though information on this point was- 
sought by the other side. 

The fact is, that in addition to his 
rights as an inamdar, H. H the Gaikwar 
of Baroda also held this particular pro- 
perty as. Khatedar or occupancy tenant 
and it had been so held by Limbaji,. 
Madhavrao and Raghunathrao in then’ 
turns When Raghunathrao died there 
was a question as to the name in which 
the village should be entered At firstv 
the Collector of Poona entered it in the 
names of the widows, but there was a 
protest, and in the end the Government 
of Bombay held that the grant of Davdi 
village was a saranjam and it was re- 
sumed and formally regranted to His- 
Highness the present Gaikwar, with the 
intimation that it would in future be 
treated under the saranjam rules This is 
shown in Ex 190, a letter addressed to 
the Minister of the Baroda State on 4th 
April 1904 It has accordingly since 
been held and managed by H. H. the 
Gaikwar, and all possible claims to the 
saranjam have been extinguished by those 
political proceedings. 

The real foundation of the claim is that. 
tbough the saranjam had been taken 
from plaintiff’s family by these orders,, 
the land in question, which includes the 
occuiiancy rights, has never been formally 
resumed, and for some time it remained 
in the possession of Sitabai, the second 
of Raghunathrao’s widows. The plaint 
alleged that the plaintiff had received 
the income of the land till 1910, but for 
the reasons stated in para. 18 of the 
learned Subordinate Judge’s judgment, it 
is clear that this statement is not true, 
there being ample evidence in the shape 
of rent notes, and the proceedings in as- 
sistance suits, to show that plaintiff was 
not in possession between 1906 to 1910. 

This fact is further established by 
what occurred in that year. Chandrabai 
had adopted the plaintiff in 1905 ; but 
Sitabai, the junior widow, appears to 
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have been in actual possession of the pro- 
perty. She entered into an agreement 
with the local representative of the 
Baroda Darbar, and in consideration of 
an allowance of Rs 45 per month, she 
surrendered the property to the Darbar. 
The document is Ex. 98 in the case dated 
27th February 1906, Of the survey 
numbers handed oyer, one, namely 
No. 329, is not involved in the suit. 

All these facts taken together show 
that the plaintiff’s real claim is, that 
though the village may have been, the 
property in the occupancy right of these 
survey numbers was never, formally re- 
sumed, and that consequently it descended 
in the ordinary wav to the heir on his 
adoption, as private property This is 
the ground on which the learned Subor- 
dinate Judge has decided in plaintiff’s 
favour. 

Whetlier the suit is in time, and the 
learned Subordinate Judge is correct in 
holding that this property was unaffected 
by the resumption of the village, are the 
two issues which arise in ^appeal 

The question of limitation comes up for 
decision in the following manner Defen- 
dant 1 being a Sovereign Prince, he could 
not be sued without the consent in writ- 
ing of the Governor-General, obtained 
under S. 86, Civil P C This consent was 
sought on 25th July 1926, and was re- 
ceived on 15th November 1920, 

The plaintiff accordingly claimed to ex- 
clude from the period of limitation four 
years, three months and 21 days, spent in 
obtaining the necessary consent. The rule 
is that subject to the provision of Ss. 4 — 25 
every suit not brought within the period 
of limitation prescribed shall be dis- 
missed; but Ss.4 — 25 contain no statutory 
provision enabling a plaintiff to deduct 
the time spent in obtaining the Govern- 
ment of India's consent under S. 86, Civil 
P C. In view of this difficulty, the 
learned Subordinate Judge has stated that 
the principle laid down at the end of the 
judgment resported in Bupchand Makun- 
das V. Mukunda Mahadev (8) would come 
to the plaintiff’s help, and that it is that 
when the law enacts a limitation and the 
party is disabled to conform to that limi- 
tation without any default in him and he 
has no remedy over, the law will ordi- 
narily excuse him. The dictum is no 
doubt true in the circumstances of that 
case : but this is not an adjacent one, and 
I cannot agree that the suit was within 
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limitation on this ground. A second ground 
has, however, been put forward. It isi 
that since defendant 1 has not resided in 
British India for a very large proportion 
of the period 1910-1922, plaintiff can 
avail himself of the provisions of S. 13, 
Dim. Act. 

The facts are peculiar. The suit is 
against a Sovereign Prince who does not 
ordinarily, and cannot be expected to re- 
side in British India. Does the law of 
limitation contemplate that in such a case 
S 13 continues to extend limitation or, in 
other words, for, pushed to a logical ex- 
treme in its application such would be 
the effect of S. 13, is there no period of 
limitation for such a suit ? I do not think 
that can have been the intention of the 
legislature, for the Indian Limitation 
Act is a complete statement of the law, 
and it cannot have been intended, by one 
of the general exceptions, to nullify the 
effect of Art 120 which provides for the 
cases where no specified period of limita- 
tion is laid down. 

Again, the provisions of the sections 
relating to suits filed against Ruling 
Chiefs and Sovereign Princes in the Code 
of Civil Procedure are peculiar. They are 
an exception to the general law as to the 
jurisdiction of the Courts, against such 
persons, and consent can be given and a 
suit brought when it is, irrespective of 
such a defendant’s residence in British 
India, or without it I think that it can- 
not have been the intention of the legis- 
lature when enacting these provisions to 
give the result, owing to S. 13, Lim. 
Act, that in certiin cases no period 
of limitation should be available to a 
Ruling Chief or Sovereign Prince, and 
that the case is analogous to that of a suit 
against the Secretary of State for India in 
Council, whose residence is seldom if ever 
in India, and who is sued, though nomi- 
nally in his own name, actually through 
his agents in India. It has never been 
suggested that on this ground the period 
of limitation against the Secretary of 
State may be indefinitely enlarged, and 
though the analogy is not exact, owing to 
the varying provisions regulating a suit 
against the Secretary of State and a Rul- 
ing Chief or Soverign Prince respectively, 
I think it is close enough to justify the 
Court in holding that S. 13, Lim. Act, 
cannot apply to such a suit in the cir- 
cumstances This view does not involve 
any hardship on litigants in British India 
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for in fact a suit against such persons can 
always be brought, and it has not even 
been suggested that opportunity was taken 
of the temporary residence in British 
India of H. H. theGaikwar to bring this 
one His Highness has been throughout 
represented by the Sar Subha of the 
Baroda State under the provisions of S 87, 
Civil P. C , and the provision in this sec- 
tion is evidently intended to meet the 
difficulty I also concur generally in the 
reasons given by my Lord the Acting 
Chief Justice for the finding on this point. 
I therefore, think that the learned Sub- 
ordinate Judge's finding on this issue is 
wrong and that plaintiff’s suit, which was 
brought in 1922 he having lost possession 
in 1906, was time barred. 

On this view of the case it is really un- 
necessary to decide the main question in 
the appeal, but since it has been argued 
at some length, it is perhaps advisable to 
do so. 

Radically, the plaintiff’s case is that of 
an inamdar who is also a khatedar, or 
occupancy tenant, in the village of which 
he owns the royal share of the revenue 
But the case is not precisely that dealt 
with in the decided cases on this point 
such as the Secretary of State v. Girja^ 
hai (3), which related to the Vinchurkar 
saranjam As against the British Govern- 
ment the saranjamdar is H. H. the Gaik- 
war, and there has never been any ques- 
tion of a resumption by the British 
Government of these lands which could 
involve the point in Ozrjabat's case (3). 
The question is really a narrower one. It 
is whether the Baroda Darbar, having 
granted the saranjam of the village to 
plaintiff’s predecessor-in-title, including 
these occupancy rights, can, in the cir- 
cumstances, resume them, or can be 
deemed to have resumed them. 

The Dewan’s orders of 1879 (Ex. 155) 
assume the right of resumption and ac- 
tually resume a village in Baroda territory 
and many different allowances, and in the 
absence of evidence to the contrary, I 
must assume that such orders are legal. 
The orders on this point are, that the 
village of Davdi should be continued to 
the son, for life, and until further orders, 
and we have seen, it was afterwards re- 
sumed 01 ^ the grandson’s death. There is 
no formal order produced in the case re- 
suming the occupancy rights granted to 
Limbaji ; but there must have been such 
order preceding the arrangement with 
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Sitabai in 1906, for- the allowance of 
Rs. 45 per mensem is very similar to that 
passed in the case of Limbali’s son, in 
para. 11 of the Dewan’s orders, giving 
Madhavrao a compassionate allowance of 
Rs. 5,000 per annum. 

There remains the fact that H. H. the 
Gaikwar's Government did actually take 
over these properties from the member of 
plaintiff’s family in whose possession they 
were in 1906, and granted a compas- 
sionate allowance in their place, and has 
been managing the property ever since. 
I also think that in the circumstances 
tnis property was resumable, and that it 
must be assumed that it was resumed by 
His Highness’ Government, and that 
plaintiff has, therefore, no title to it. 

For these reasons, I agree with my Lord 
the Acting Chief Justice that the original 
Court’s decree must be reversed and plain- 
tiff’s suit dismissed with costs. 

Respondent!, Madhavrao Raghunath- 
rao, shall pay his own and the Sar Subba 
of Baroda State’s costs of the appeal. 

S N /r K. Decree reversed. 
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Fawcj^.tt, J 

V ailahhdas Mulj t- Plaintiff, 
v 

Pranshankar Narbheshankar and 
others — Defendants. 

Original Civil Jurisdiction Suit No- 
4875 of 1921, Decided on 15th March 1926. 

❖ (a) Transfer of Properly Act,S. 69 — Mori* 
gagee selling mortgaged property in accord- 
ance with S. 69, to his nominee — Transaction 
benami — There are not two persons promissor 
and promisee as required by S. 2, Contract 
Act — Sale, therefore, is void and need not be 
set aside — Art. 91, Limitation Act, does not 
apply — Contract Act, S. 2 — Limitation Act, 
Art. 91 — Trusts Act, Ss. 90, 94 and 95 (b). 

Where a mortgagee puts up the mortgaged 
property for sale under a power given him by 
his mortgage-deed, he cannot sell it to himself, 
either alone or with others, nor to a trustee for 
himself. [P 26 C 2] 

Certain mortgagees, who were principal part- 
ners of a firm, sold the mortgaged property by 
auction under power of sale given to them by 
the mortgage-deed in accordance with the pro- 
visions of S. 69. The property was purchased 
by a constituent of the firm of which the mort- 
gagees were principal partners. Afterwards a 
conveyance was executed of the property by 
the mortgagees in favour of a son of one of 
them -with the purchaser as the confirming 
party. It was found that both at the date of 
the auction and at the date of the conveyance 
the transaction was benami. 
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Held : that as the transaction was benami 
and the purchaser was merely a nominee of 
’^he mortgagees, the sale did not afiect the re- 
lations between the mortgagor and the mort- 
gagees. There were no two persons as pro- 
miasor and promisee as required by S. 2, Con- 
tract Act, and, therefore, the sale was inoper- 
ative, and void, and not voidable. In such 
cases no possession short of the statutory period 
of 60 years, nor any acquiescence of the mort- 
gagor not amounting to a release of the equity 
of redemption, would be a bar to a suit for re- 
demption. Trusts Act, S. 90 and S. 95 (b) do not 
but S. 94 would apply to such a case. Art. 91, 
Limitation Act, would not apply to such a 
case, as the sale being void need not be set 
aside : 42 Bom. 638 , National Bank of Aus- 

tralia V. United hand-in-hand etc., Go. 4 A. C., 
391; and Henderson v. Astwood^ (1894) A.C. 150; 
Foil. : 35 Cal. 61 ; 14 Bom.L.B. 254 ; 41 Bom. 
'357 ; 40 Bom. 483 ; and A.I.R. 1916 P.C 227 ; 
Dist. [P 27 C 1 , P 28 C 1] 

(b) Evidence Act, S. 115 — Party not misled 
by statement — There is no estoppel. 

Where the statement relied on is made to a 
?party who knows the real facts and is not mis- 
led, there can bo no estoppel . 30 Cal. 539, Foil. 

^ [P 28C1] 

(c) Advancement — Person making irrevo- 
cable gift to his son — There is no presump- 
4tion of advancement. 

Where a person makes an irrevocable gift to 
his son of some property, there is in India no 
presumption in favour of an advancement to a 
child as there is in England • 13 M.I.A. 232 
iP.C.) and A.I.R. 1021 P.C. 56, Foil. [P 20 C 1] 

(d) Evidence Act, Ss. 76 (a) and 86 — True 
copy of depositions recorded in Court in 
Cutch — True copy not certified by Political 
Agent — S. 86 does not exclude other evidence 
-^Presumption arises that document was 
true copy — Evidence Act, S. 114. 

Copy of evidence given in a Court in Cutch, 
was not certified by the Political Agent in a 
manner which fully satisfied the requirements 
•of Ss. 76 (a) and 86. 

PeZdr, .that S. 86 did not exclude other proof. 
27 Gal. 639, Foil. [P 30 0 1] 

^ Held further, that under S. 114 a presump- 
tion would arise that the copy was a correct 
'Copy of the record of the deposition as recorded 
by or under the supervision of the Judge who 
tried the suit. The fact that the certificate as 
to its being a true copy is given by a higher 
ofiScer of the State than the trial Judge would 
really be an additional reason for accepting its 
authenticity, and there is no reason to suppose 
that the mode of certificate, viz., true copy, is 
not the one ordinarily in use in Cutch, just as 
dt is in British India. [P 30 0 1] 

Khergamvala, Munshi and Bastavalla 
— for Plaintiff. 

M. V. Desai, Jinnah, Pandia and 
Mulla — for Defendants. 

Judgment.— This suit relates to a 
liouse in Bazzar Gate Street, Bombay, 
which in 1907 was owned by the plaintiff. 
On 8th July 1907, he executed two mort- 
^age*deeis in nespeot of this property. 


The first mortgage was for a sum of Es. 
30,000, to Mulii Meghji and Narbhe- 
sbankar Ghellabhai. Defendant 1 Ptan- 
shankar is the son of Narbheshankar, and 
defendants 2 and 3 are the sons of Mulji 
Meghji. He and Narbheshankar are dead. 
On the same day the plaintiff mortgaged 
the property, subject to the first mort- 
gage, to defendants 4 and 5 for Es. 3,000. 
The due date for payment under these 
mortgages was 17th July 1908, and both 
the documents contain the usual power of 
sale, subject to the provisions of S. 69, 
T. P Act, in default of payment of the 
mortgage debt 

About April 1908 the plaintiff admit- 
tedly was in monetary difficulties and 
left Bombay for Morvi and Kathiawar ; 
and he was away from Bombay till some 
time in 1918 No payments were made 
on account of the mortgage debt by the 
plaintiff, and the property was put up for 
sale by auction by the mortgagees in exer- 
cise of their power of sale It is alleged 
that this was done after a notice had been 
served on the plaintiff in accordance with 
the provisions of S 69, T P Act, but 
this is a point in dispute The auction 
was held on 18th November 1909, and the 
property was bought by one Dayashankar 
Devshankar for Es 22,500. A deposit 
was made of Es. 5,625. Dayashankar 
was a constituent of the firm of Meghji 
Parmanand, the two principal partners of 
which werb Mulji Meghji and Narbhe- 
shankar The case of the plaintiff is that 
Dayashankar was a mere nominee of the 
mortgagees, or at any rate, of Narbhe- 
shankar, and that it was accordingly a 
benami purchase On 1st December 1909, 
Messrs. Shroff, Dinsha & Dhararasi, soli- 
citors, purporting to act for the plaintiff, 
sent a notice (Ex. 7) to the mortgagees 
complaining that the sale of the property 
had not been sufficiently advertised, in 
consequence of which the property was 
sold at a considerable under-value, and, 
secondly; that the mortgagees had fraudu- 
lently purchased the property in the name 
of their nominee, in consequence of which 
the sal© was not in any way binding upon 
the plaintiff. No reply was given to this 
notice. But from certain correspondence 
that has been filed in the case it appears 
that an amicable settlement was attemp- 
ted ThiSi however, did not fructify, and, 
on 4th November 1910, a conveyance was 
executed by the mortgagees in favour of 
defendant 1, Pranshankar, with Days 
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shankar as a confirming party.. The con- 
veyance recites that Dayashankar Dev- 
shankar had purchased the property at 
the auction sale as the agent for and on 
behalf of Pranshankar The balance of 
the purchase money, Rs. 22,500, was paid, 
and the mortgagees we're given credit for 
their respective shares in the accounts of 
the firm of Meghji Permanand. 

Before the conveyance the building in 
question had been in a dangerous state 
A big crack appeared in one of the walls, 
and it actually fell down on 12th July 
1919 The Municipality took action, and 
notices were issued about it both to the 
plaintiff at Morvi and to Narbheshankar 
The plaintiff refused to accept his notice, 
while Narbheshankar took action to com- 
ply with the requirements of the Munici- 
pality Considerable work was done, and 
the bouse was repaired and partly rebuilt 
The cost of these alterations is debited 
in the books of Meghji Permanand to an 
account of Pranshankar, defendant 1, 
which will be referred to in more detail 
later on 

Pranshankar got the property trans- 
ferred to his name in the records both of 
bhe Municipality and of the Collector On 
14th September 1920, he sold the pro- 
perty to defendants 6, 7, and 8 for the 
sum of Rs. 85,000 On 4th November 
1920, the plaintiff sent a notice to defen- 
dants 6, 7, and 8 challenging the sale to 
bhem, and on 5th April 1921, he sent a 
notice to all the other defendants requir- 
ing them to re-convey the property to him 
on payment by him of the mortgage-debt 
and to furnish a detailed statement of 
account. These notices were not complied 
with, and in November 1921 the present 
3uit was brought 

The hearing of the suit has been delayed 
by a consent decree that was passed before 
Kajiji, J. It is stated that the consent 
decree was subsequently cancelled, as 
there had been misapprehension among 
the parties on a question of interest ; but 
the suit as against defendants 6, 7, and 8 
was dismissed with costs on the ground 
that plaintiff could not prove that they 
had notice of the alleged illegality of the 
luction at the date of their purchase. 

The contesting defendants are 1, 4, and 
5 They contend that the auction sale 
was properly held, that the property was 
purchased by Pranshankar through his 
nominee Dayashankar, and that the con- 


veyance was a legal transfer in his favour. 
Defendants 2 and 3 have not appeared, and 
it is alleged by the other defendants that 
their whereabouts are not known It is 
obvious, however, that their failure to' 
appear is mainly, if not entirely, due to 
certain allegations made by them in a suit 
No. 881 of 1919 brought by them against 
defendant 1 Those allegations favour 
the plaintiff’s case that the purchase of 
the property at the auction-sale was one 
by Narbheshankar and not by Pran- 
shankar (The judgment narrated the 
issues and proceeded). The main ques- 
tion in the suit is whether the pur- 
chase by Dayashankar Devshankar in the 
first instance, and subsequently by Pran- 
shankar, is a benami purchase on behalf 
of one or more of the mortgagees? The 
plaintiff’s case rests on the law, for which 
there is a clear authority in England that, 
where a mortgagee puts up the mortgaged 
proijerty for sale under a power given him 
by his mortgage-deed, he cannot sell it to 
himself, either alone or with others, nor 
to a trustee for himself : cf Halsbury’s 
Law of England, Vol 21, Art, 458, at 
p. 257 It IS contended that as a result 
of such purchase the sale was entirely in- 
operative and did not affect the relations- 
between the plaintiff-mortgagor and his 
mortgagees Consequently the plaintiff is- 
entitled to the sum of Rs. 85,000, ob- 
tained by the second sale, subject to h'is 
paying all that may be due to the mort- 
gagees in respect of the mortgage debt and 
the cost of any proper repairs to the pro- 
perty that they might make as mortga- 
gees. For the other side it is argued that 
the alleged benami sale would at most 
only be voidable and not void, and that 
consequently the plaintiff’s suit is barred 
as he has not brought a suit to set aside 
the sale within the proper period of limi- 
tation 

It has • been held by a Full Bench 
of this Court in Narsagounda v. Ghawa- 
gounda (l), that if an instrument is en- 
tirely void or inoperative, then Art. 91, 
Lim. Act, does not apply to the case. 
There certainly is very strong authority 
for saying that a sale of the kind this ono 
is alleged to be is an entire nullity and 
needs no such setting aside. To take only 
two authorities, that are important as be- 
ing those of the Privy Council, I may re- 
fer to Natianal Bank of Australasia v. 

(1) [1918] 42 Bom. 638=i47 I. 0. 681=20 
Bom. L. R. 802 (P.B.). 
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United Hand-in-Hand etc., Co., (2) and 
Henderson v, Astwood (3). 

In the latter case the facts were some- 
what similar to the alleged facts in the 
present case. It was held there that the 
sale to a nominee of the mortgagee was 
inoperative, as a man cannot contract 
with himself and cannot sell to himself, 
either in his own person or in the person 
of another. Certainly on these authori- 
ties the benami sale would be a void one, 
falling under the Pull Bench ruling But 
the defendant’s counsel rely upon a pas- 
sage in Williams’ “ Law of Vendor and 
Purchaser ” 2nd Edn. Vol 2, at p. 984, 
where it is said : 

“ The transaction is . . . voidable on the 

more proof that the vendor or purchaser was 
acting 111 exercise of such an authority and in 
effect sold to or bought from himself. 

Also at p 986 it is stated : 

“ And for this reason the sale so purported 
to bo made is voidable in equity at the instance 
of those by or on whoso behalf the autliorit\ 
was conferred. ” 

It seems to me, however, that the word 
voidable ” as there used is merely equi- 
valent to the word “ impeachable, ” 
which is used by their Lordships of the 
Privy Council in National Bank of Aus- 
tralasia V. United Iland-in-Hand etc 
Co , (2), and that it does not signify that 
the transaction is a voidable one as op- 
posed to one that is entirely void In 
such cases the transaction, if there is a 
dispute, has to bo brought before the 
Court, and it can legitimately be said that, 
therefore, it is voidable at the instance of 
such and such a person This seems quite 
clear for the ground on which such a sale 
is held to bo void, namely, that a man 
cannot contract with himself The result 
is that there is no actual contract, and 
the question whetlier the cantract is void 
or voidtxble accordingly does not arise at 
all, the transaction being, as the Privy 
Council says, entirely inoperative Such 
a transaction is clearly ineffective under 
the law in India, having regard to S 2 (a). 
Contract Act, which says ■ 

* when one parson signifies to another etc., 
and Cl (c) which says : 

‘‘ the person making the proposal is called the 
promissor ’ and the person accepting the pro- 
posal is called the ‘ promisee ’ . ” 

The Act clearly contemplates those be- 
ing two different persons, and unless-there 
are these two persons there can be no 
contract. In Williams’ ** Vendor and 
~(2) [1879] 4 A. 0. 391=27 W. R. 889=40 L- 
T. 697. 

(8) [1894] A. 0. 150-6 R. 450. 


Purchaser, ” at p. 997, it is stated that 
the sale can be either affirmed or avoided 
at the option of the person affected. No- 
doubt the latter can consent to the trans- 
action in the sense that he raises no ob- 
jection and the sale therefore, operates. 
But it seems to me clear that his consent 
cannot really operate to make the mort- 
gagees’ title a good one, any more than 
would the consent of a minor operate to' 
make a minor’s contract otherwise than* 
void. It was at one time held that a 
minor could ratify such a contract, but 
this view was definitely 'rejected by the 
Pi'ivy Council in Mohori Bibee v. Dhar- 
madas Ghose (4). I know of no clear 
authority in England for a contrary view, 
and none at any rate is stated in the para- 
graph of Halsbury’s “ Laws of England 
that I have referred to, and the twa 
Privy Council rullings of 1879 and 1894- 
are not, in my opinion, shaken in any 
way. 

No doubt in the case of a sale through 
a civil Court a benami purchase of this 
kind by a mortgagee is not an absolute 
nullity but is treated as an irregularity 
which at the most makes the sale voida- 
ble: see Khiarajmal v. Daim (5), Ashutosh 
Stkdar v Behan Lai (6), Sahadu Manaji 
v Devlya Jaha (7), Ganesh Narayan v. 
Gopal Vishnu (8) But such a case is on 
an entirely different footing because a 
mortgagee can obtain leave to bid, and his 
failure to apply and obtain such leave can 
clearly be treated as an irregularity. 
There is a clear difference between a sale 
in execution of a decree, where the Court 
is responsible for conducting the sale and 
a sale under a power contained in a mort- 
gage Thus Lord Hobhouse says in 
Mahomed Meera liavuthar v. Savvasi 
Vijaya Baghunadha Gopalar (9), (p. 28' 
of 27 /. A.) 

The conduct of the sale gives opportunities 
for influencing its course one way or another, 
which do not follow on mere leave to bid. ” 

In my opinion, therefore, the conten- 
tion of the defendants is not sound. 

It follows that, if the sale is benami as 
alleged , the pleas of estoppel, limitation ,. 

(4) [1903J SOOal. 539=30 I. A. 114=7 0. W* 
N. 441=8 Sar. 374 (P.C.). 

(5) [1904] 82 Cal. 296=32 I. A. 23=9 0. W. 
N. 201=8 Sar, 734 (P. C.). 

(6) [1907] 35 Cal. 61=6 C. L. J. 320=11 O.W.- 
N. 1011 (F.B.). 

a [1911] 14 Bom. L. R. 254=14 I. C. 780. 
[1916] 41 Bom. 357=39 I. 0. 3=19 Bom.- 
L. R. 75. 

(9) [1899] 28 Mad. 227=27 I. A. 17=10 M. 

J, 1=7 Sar. 661. (P. C.). 
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and acquiescence, cannot avail the defen- 
dants as defences to the suit. In regard 
to estoppel the letter of Narbheshankar, 
*Ex. E, which was written after the re- 
ceipt of the notice Ex. 7, shows that he 
was fully aware of the invalidity of the 
sale if it was one to himself; and the 
principle applies that, where the state- 
ment relied upon is made to a party who 
knows the real facts and is not misled, 
there can be no estoppel : see Mohori 
Bibee v. Dharmidas Ohose (4). Similarly 
as held in Khiarajmal v. Daim (6), where 
the effect of an inoperative sale is to leave 
the relationship of mortgagor and mort- 
gagee intact, no possession short of the 
statutory period of sixty years, nor any 
[acquiescence of the mortgagor not am- 
ounting ‘to a release of the equity of re- 
demption, would be a bar to a suit for 
redemption 

On the other hand I think the defen- 
dant’s counsel are right in contending that 
the case is one which does not fall under 
S 90, Trust Act, 1882. The ordinary case 
of a mortgage, to which that section is 
Applicable, is the one stated in ill (c) to 
bhat section that is to say, where the wil-’ 
Pul default of the mortgagee leads to a 
sale in which he purchases the property 
sither himself or through a nominee. 
Cases of this kind are Chhtta Bhula v. 
Bai Jamm (lO) and DeoNandan Prashad 
V. Janki Singh (ll) but that is not the 
3ase here. In my opinion it cannot bo 
said that Narbheshankar, if he bought the 
property through Dayashankar or Pran- 
shankar, “availed himself” of his posi- 
don as mortgagee to buy the property. 
Nfo doubt he had the conduct of the sale, 
ind the remarks of Lord Hobhouse that 
[ have mentioned are applicable. But the 
conduct of the sale did not give him any 
special advantage in regard to buying the 
property, and as a bidder he was just in 
the same position as any stranger present 
\t the auction. On the other hand, I think 
that S 94, Trusts Act, would be appli- 
cable, because on the view taken above the 
sale was inoperative and the plaintiff was 
still the owner of the property, subject to 
»he mortgages. The purchaser Narbhe- 
shankar had not the whole beneficial in- 
jerest and was not a trustee but merely a 
nortgagee, so that that section can apply. 

(10) [1916] 40 Bom. 488=37 I. 0. 295=18 Bom. 

L. R. 438. 

dll) A. I. R. 1916 P. 0. 227=44 Oal. 578=44 

I. A. 30 (P. 0.). 


It was contended for the defendants 
that by virtue of proviso (b) to S. 96, 
Trusts Act, the purchase by Narbhe- 
shankar would be valid, but that provi 
sion is clearly inapplicable as Narbe- 
Shankar did not hold the property by 
virtue of contract with the person foi 
whose benefit he held it. 'He was in fact 
a mortgagee without possession, and even 
if he had had possession he would not 
have held it for the benefit of the plain- 
tiff but in order to exercise rights oi 
ownership for his own benefit as mort- 
gagee. He would in effect be acting 
against the contract with the plaintiff, 
if he bought the property for himself, as 
is pointed out in Williams’ ‘Vendor and 
Purchaser” at p. 986, where it is stated 
that the authority to sell a property im- 
plies a bargain between the person autho- 
rized and some other person acting in- 
dependently of him. It follows that 
S 96 of the same Act cannot be appli- 
cable, for Narbheshankar was not a bona 
fide purchaser within the ambit of that 
section 

The main question, therefore, is whe- 
ther this transaction is proved to have 
been benami for Narbheshankar or any 
other of the motgagees ? The main con- 
tention of counsel for the plaintiff is that 
Dayashankar bought as a nominee of 
Narbheshankar The burden of proving 
this lies upon the plaintiff, and the main 
test is of course the source whence the 
purchase-money came, as laid down in 
Dhurm Das Pandey v. Shama Soondri 
Dobiah (12) and Bilas Kunwar v Desraj 
Banjtt Singh (13). The question is tried 
under considerable disadvantage Nar- 
bhesliankar died in 1918, so the Court 
has not the advantage of having his evi- 
dence in the matter Dayashankar al- 
though present in Court during the part 
of the trial, was called by neither side, 
and I did not think it desirable to try and 
call him myself, as his evidence would 
probably be coloured by his siding with 
one party or the other. Defendant 1, 
Pranshankar, was only twenty-one at 
the date of the auction. He says he was 
not present at it, and speaking generally, 
he says that he cannot remember the 
material events of that time. The other 
two witnesses namely, the ^plaintiff and 

(12) [1843] 3 M. I. W. R. 43^ 

Suther 147=1 Sar. 271 (P.O.). 

(13) A. I. R. 1916 P. 0. 96=37 All. 557=42 
I. A. 202 (P. 0.). 
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defendant 4, were away in Kathiawar at 
the time of this transaction, and their 
evidence does not help much except in 
regard to certain correspondence which has 
been put in. This correspondence is cer- 
tainly of considerable use in an endeavour 
to ascertain the real truth of the matter, 
and it is a fortunate circumstance that 
some of these letters were disclosed by de- 
fendants 4 and 5 in interlocutory proceed- 
ings and so have become available at the 
trial. Most of the correspondence was put 
in by. consent of the parties, and the let- 
ters of Narbheshankar in my opinion, fall 
generally under Cl. (2), S 32, Evidence Act^ 
being made in the ordinary course of 
business, for Narbheshankar was the 
managing partner in the firm of Meghji 
Permanand and corresponded on behalf of 
the firm in the business of safeguarding 
their interests in respect of their mort- 
gage security The only objection taken 
was by counsel for the defendants in respect 
of a portion of Ex B, which I held to be 
admissible as a statement of Narbheshan- 
kar against his interest for the reasons 
that are given in my notes of the pro- 
ceedings. The letters are diffuse and 
often obscure. (The judgment then dis- 
cussed the evidence and proceeded.) Then 
coming to the accounts, which are an im- 
portant piece of documentary evidence in 
this case, these to some extent support 
the defendants’ case and to some extent 
the plaintiff’s. 

Undoubtedly it is proved that in 
May 1902, Narbheshankar arranged 
with Mulji Meghaji to set aside 
Es. 25,000 which stood to his credit 
with the firm, to be put in a separate 
account in the name of Pranshankar, 
under an agreement that Pranshankar 
alone was to operate on 'that account. 
Narbheshankar also the next day added a 
postcript to his will, under which in very 
clear language he makes an irrevocable 
gift to Pranshankar of this sum and the 
account in respect of it. There are two 
views that can be taken about this tran- 
saction. ^ One is that this was a bona fide 
gift by Narbheshankar to his son made 
out of affection and as a provision for him 
when he attains majority. That is cer- 
tainly an explanation, which prima facie, 
at any rate, is entitled to consideration, 
though in India there is no presumption 
in favour of an advancement to a child in 
such a case as there is in England of, 
Uzhur Ali v. Mt, Bebee UUaf Fatima 
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(14) and Kerwtck v. TLemoich (16). It 
may also be said that in form there waS' 
a valid gift under S. 126, T. P. Act, for no 
power of revocation was reserved to Nar- 
bheshankar and only delivery and accep-- 
tance were necessary to complete the gift. 
Such requisites after this lapse of time- 
require little evidence to prove them, and 
Pranshankar’s evidence would ordinarily 
suffice to show that he got control of thiS' 
account and accepted the gift. On the 
other hand, an opposing view is covered 
by the following remarks of Sir George 
Campbell on the benami’ system which > 
are cited in Mayne’s Hiudu Law, 9th • 
Edition, p. 628: 

“ The most respectable man feels that if he 
has no need to cheat anyone at present, he 
may some day have occasion to do so, and it is 
the custom of the country. So he puts his* 
estate in the name of his wife’s grandmother, 
under a secret trust. If ho is^ pressed by credi- 
tors or by opposing suitors, it is not his. If his 
wife’s grandmother plays him false, he brings 
a suit to declare the trust,” 

There certainly are circumstances 
which support the contention of the 
plaintiff’s counsel that the transaction^ 
was a cloak of this kind. (The judgment 
considered evidence and proceeded) Fin- 
ally, we have the evidence given by Nar- 
bheshankar in a civil suit of 1916 in the 
Cutch Court at Mandvi. The alleged 
circumstances, under which that deposi- 
tion was given, are that Pranshankar had 
advanced certain moneys to Dayashankar, 
who as security for repayment mortgaged 
some property to* him in Cutch That 
property was attached by one Amratlal,. 
and on the objection being raised that the 
property was already mortgaged, he 
brought a suit against Dayashankar and 
Pranshankar. The contention of Amrat- 
lal was that this mortgage of Pranshan- 
kar was a nominal one and not binding 
on the property. Narbheshankar gave 
evidence that Pranshankar was separate 
from him and had an account with the 
firm of Megh]i Parmanand, from which 
he could make advances such as led to the 
mortgage. Presumably he referred to the 
account gifted to Pranshankar in 1902. 
In the course of the evidence he says that 
the property in question in this suit was 
purchased by Pranshankar in the name of 
Dayashankar. Subsequently, however,, 
he says: 

OST [1869] 18 M. I. A, 232=13 W. R. 1=2'. 

Suther 279=2 Sar. 622 (P.O.). 

(15) A. I. R. 1921 P. C. 66=48 Cal. 260=47 

I. A. 276!(P.C.). 
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“ I purchased it in the name of Dayashan- 
kar therefore in the company (that is to say, 
ihe auctioneer) the name of Dayashankar was 
entered. The moneys have been paid in the 
name of Dayashankar. As we were the mort- 
gagees, we could not purchase it in our name. 
Therefore the house was purchased in the 
name of Dayashankar, and in the pucca deed 
my name was written. The document is not 
made out in the name of Dayashankar.** 

The last statement, viz., that his name 
was entered in the conveyance, is of 
‘Course wrong*, but that does not affect the 
clear fact that he stated that he purcha- 
sed the property in the name of Daya- 
shankar. Pranshankar himself, in 'his 
evidence, did not contest the fact that his 
father made such a statement, .and could 
give no satisfactory reason for his father 
making a false statement on the point. 
There is no apparent reason why he 
should have made this admission if it 
was not the real truth; ^ and it supplies 
cogent evidence that this was a benami 
-purchase, as alleged by the plaintiff. The 
document has, no doubt, not been certified 
by the Political Agent of Cutch in a man- 
ner which fully satisfied the requirements 
of Ss, 76 (a) and 86, Evidence Act, and 
an attempt to get this defect rectified in a 
reasonable time failed: see the corres- 
pondence, Ex. Y-10. But, as ruled by 
the Privy Council in Earanund v. Bam 
\Gopal (16), S. 86 does not exclude other 
Iproof. In the present case Pranshankar’s 
admission as to his father giving this evi- 
dence suffices to meet any doubts that 
might otherwise arise; and under S 114 
a presumption arises that the document, 
purporting to be a copy of Narbheslian- 
kar’s deposition in the suit is a correct 
copy of the record of that deposition as 
recorded by or under the supervision of 
the Judge who tried the suit The fact 
that the certificate as to its being a “true 
Icopy” is given by a higher officer of the 
'State than tfie trial Judge is really an 
additional reason for accepting its authen- 
ticity and there is no reason to suppose 
that the mode of certificate, viz., ‘ true 
copy ” is not the one ordinarily in use in 
Cutch, just as it is in British India. 
Therefore, I have admitted the document 
in evidence as Ex. Y-9. Even, however, 
if it were excluded, this would not alter 
my coi^plusion, which, in my opinion, has 
ampld other evidence to support it. 

I Tb6 result is that I hold that the pur- 
chase was in fact a benami one for Nar- 

(16) [1809] 639=27 I. A. 1^2 C. W. :^T. 

429=7 Sar. 648 (P. 0.). 
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bheshankar. It does not, I think, mat- 
ter whether the state of affairs at the 
date of the auction or at the date of the 
conveyance is considered In either case 
the purchase was a benami one, as already 
mentioned. If the account of Pranshan- 
kar had been the result of a genuine gift, 
then no doubt it might afford a good 
ground for rejecting the plaintiff’s claim; 
for during the interval between the auc- 
tion sale and the conveyance it would, 
I think, be open to Narbheshankar to 
substitute for himself, or rather for Daya- 
shankar, the nominal purchaser, a stran- 
ger-purchaser. As stated by Jessel M. E. 
in Eaid of Egmont v. Smith (17) 
(p. 474): 

“ An ordinary contract of sale is not only to 
convey to the purchci.SGr, bub to convey as the 
purchaser shall direct.” 

Section 55 (1) (f), T P. Act, recognizes 
such a right on the part of a person 
who contracts to buy A reference may 
also be made to the remarks of Byrne, J , 
in Delves v Gray (18), as to the general 
practice that a purchaser may, in ordi- 
nary cases, take a conveyance to a nomi- 
nee for himself The* -mortgage-deeds 
contain nothins to the contrary: indeed 
they gave the mortgagees power “ to vary 
any I contract for the sale ” at the auction. 
This does not help defendants, however, 
in this case, in view of my ‘finding that 
Pranshankar was not really a stranger- 
purchaser but merely a nominee of his 
father Narbheshankar. (The rest of the 
judgment is not material to the report) 

S N./r k Suit decreed. 

(17) [1877] 6 Ch. D. 469=46 L. J. ChTs^; 

(18) [1902] 2 Gh. D. 606=71 L. J. Gh. 808=51 
W. R. 56=87 L T. 425. 
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Marten, C. J. — We directed this, re- 
ference under 0. 46, Civil P. C,, by Mr. 
Padki, the learned First ^Class Subordi- 
nate Judge of Ratnagiri, to be set down 
before us for directions. He has referred 
the case to us under 0. 46, E. 1. It is a 
case involving only Rs. 300 and is being 
tried by him in the exercise of Small 
Cause Court powers. Although, then, 
there may be no right of appeal, there 
would be a right in revision to any dis- 
appointed litigant, supposing there was a 
substantial point of law to be decided. 
The learned Judge, however, instead of 
deciding the matter between the parties, 
has referred it to us on certain points of 
law, which, he says, arise in the case 
Those points are said to arise under the 
Indian Limitation Act and ta be of such 
a nature as to have caused disagreement 
between various High Courts in India. 
Those several decisions are accordingly 
set out in the reference, but in para. 9, 
the learned Judge says : 

** It seems to me that each case depends on 
its own facts and has to be decided on its own 
merits.” 

So much for the case itself. 

Looking at the matter next from a 
practical point of view, the learned Judge 
sent the above reference to this High 
Court shortly before the long vacation 
with a request for urgency, and he has 
followed it by certain correspondence ask- 
ing that the matter may be disposed of 
promptly as he wishes to deliver his 
judgment. The practical answer is that 
at present, with our insufficient number 
of Judges, it is quite impossible to give 
priority to a small matter of this sort 
and thus to give it priority over a large 
number of appeals, some of which have 
been waiting for three or more years The 
course the learned Judge has taken is, in 
any event, an unusual one as far as my 
experience goes. I do not say that this 
order may not on proper occasions be re- 
sorted to. But if important points of law 
are to be decided by this High Court, I 
prefer that they should arise in cases 
where substantial amounts are involved 
and where we can have the advantage of 
the arguments of pleaders on both sides. 
In the present case, there is no appear- 
ance for the respondent, and this High 
Court was obliged to ask Mr. Manerikar 
to act as amicus curioe for the purpose of 
arguing this case for the respondent. 

The practical question, therefore, is 
this : If we give this reference its. iior- 


Bombay 31 

mal place in the list, then as far as I can 
see, having regard to the other appeals 
which have priority, it would not be 
heard for some 18 months or more. Under 
these circumstances, ought we to allow it 
to remain on the file of this Conrt any 
longer ? 

So far as 0. 46, R. 5, is concerned, we 
have, of course, power to return the case 
for arqendment. We also have power inter 
alia to : 

“cancel any. . . . order which the ‘Court mak- 
ing the reference has passed, and make such 
orders as” 

we think fit. I think that rule is wide* 
enough to enable us to quash the order of* 
reference itself which the learned Judge' 
Jias made I would, therefore, quash it! 
accordingly. 

But, apart from that, we have inherent 
powers under S. 151, Civil P. C , to make 
any order that may be necessary for the 
ends of justice, and in this small refer- 
ence my own view is that the ends of 
justice require that the learned Judge 
should give his judgment, or else the case 
will have to stand over ‘for some 18 
months or more before it is reached in the 
appellate Court Mr. Padki, however, 
who originally heard this case, has now 
been transferred, at any rate, temporarily 
to another Court. Whether he will even- 
tually return to Ratnagiri, I do not know 
But if he does not, then this case will 
liave to be heard, I am sorry to say, by 
another Judge. We pronounce no opinion 
on the merits of the case nor on the points 
of law that are alleged to arise. Our 
order is that the order of reference to us 
be cancelled, and that the papers be re- 
turned to the Court of the First Class 
Subordinate Judge with directions to 
hear and determine the case according to 
law. 

As regards costs, this reference is no 
fault of the plaintiff. Apparently, the 
learned Judge was prepared to pass judg- 
ment in his favour because he finds at the 
end : 

“ I am of opinion for the reasons stated that 
Art. 80, Lim. Act, applies to the case and that 
the entire claim is in time.” 

The plaintiff’s costs of this reference 
should be costs in the cause. 

Murphy, J.— I agree with the judg- 
ment of the Honurable the Chief Justice. 

S.L./r.K. Reference quashed. 


Krishnabao V. Lakshman 
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MIEZA AKD BaKEE, JJ. 

Ichhalal Jagmohandas — Plaintiffs — 
Appellants. 

V 

Anjihai Zujya — Deft — Respondent. 

Second Appeal No. 23rof 1926, Deci- 
ded on 11th September 1928. 

(a) Bombay Land Revenue Code (5 of 
1879) S. 84— Notice. 

Where it was shown that the tenancy was to 
end in May and no subsequent contract to end 
it in October was proved, 

Held: that notice dated 22nd June did not 
in law terminate the tenancy. [P 82 C 1] 

(b) Civil P. C., S. 11— Ejectment suit— 
Rent decree only passed — Finding as to 
title need not be incorporated in the decree. 

In an ejectment suit, where Court passes 
a decree for rent only, the finding as to title 
need not be incorporated in the decree: 6 Cal, 
319 D%ss, frem. 18 Cal. 647 and 40 -CaZ. 

29, Ref.: 44 Bom. 821, Bel. on, [P 32 C 2] 

P. B. Shingne — for Appellants. 

A. G. Desai — for Respondent. 

Mirza, J . — The appellants brought 
this suit to eject the respondent from the 
tenancy of certain lands belonging to the 
appellants, and also claimed Rs. 20 for 
rent. The notice terminating the tenancy 
was dated 22nd June 1921, and inter alia 
stated that the year of cultivation would 
terminate in the month of Ashwin, i. e., 
Slst October, and that possession of the 
property along with Rs 20 for rent 
should be then given. The first Court 
found in favour of the appellants, and 
granted them a decree in ejectment as 
well as a decree for Rs 20 for rent. The 
appellate Court held that the appellants 
had failed to prove that the yearly ten- 
ancy ’was terminable on 31st October, 
in each year. The rent note of 1897, 
which was adduced in evidence, showed 
that the tenancy began in July 1897, and 
ended in May 1898. There was no evi- 
dence to show that there was any fresh 
contract between the parties or their pre- 
decessors-in-title that the year of tenancy 
should end in Ashwin or October. The 
lower Court, relying on S. 84, Land Re- 
venue Code,* held that the notice did not 
in law terminate the tenancy. We agree 
with the view of the lower Court. The 
lower Court, however, in reversing the 
deor«#»t)f the first Court, lost sight of the 
fact that the first Court, in addition to 
giving possession of the land to the ap- 
pellants, had passed a decree in their 


favour for Rs. 20 for rent. No point wa8- 
specifically taken in the grounds of appeal 
in the lower apt)ellate Court questioning, 
the finding of the first Court that Rs. 20* 
were due for rent. The suit was filed on 
4th September 1922, aud the amount of' 
rent would be due as at the end of May 
1922. There is no sufficient reason 
shown why the decree of the first Court- 
in respect of this sum of Rs. 20 shouldi 
not stand. 

Mr. Shingne, on behalf the appellants,, 
applies that the concurrent finding of the- 
two Courts with regard to the title of 
the appellants to the land in suit may 
be incorporated in the decree. We see 
no sufficient reason to accede to the ap- 
plication In our opinion, the decree of 
the lower appellate Court should be vari- 
ed by passing a decree for the appellants- 
for Rs. 20 for rent As the appellants- 
have only partly succeeded, there will 
be no order as to costs of this appeal. 
The cross-objections will be dismissed 
with costs. 

Baker, J. — I agree. I should like to 
say a word about the argument of the 
learned pleader for the appellants as to ■ 
incorporating the findings of the lower 
appellate Court, on the question of title,, 
in the decree. That application he bases- 
on the case of Niamut Khan v. Bhadu 
Buldta (l). We decline to do that, be- 
cause it is unnecessary in the present 
case, for any question of res judicata will 
arise not in the present case, but in the 
subsequent case between the same par- 
ties. But the case on which he relies,.. 
Ntamut Khan v. Bhadu Buldia (l). 
has been practically overruled by the 
case of Thakur Magandeo v. Thakur Ma- 
hadeo Singh (2), which is again followedin 
Parhati Debi v. Muthura Nath Banerjee 
(3). The subject will be found discussed 
in Bai Nath'i v. Nars Dullabh (4), and 
in view of the remarks of Macleod, C. J. 
in that judgment it does not appear that 
any useful result would be secured by en- 
tering in the decree any findings on the 
issues dealt with by the lower Courts. 

S li./R.K. Decree varied. 


(1) [1880] 6 OaK 819=7 C. L. R. 227 (F.B.). 

(2) [1891] 18 Cal. 647. 

(8) [1912] 40 Cal. 29=16 0. L. J. 9=15 I. 0,. 
463=16 0. W. N. 877. 

(4)* [1919) 44 Bom. 321=55 I.O. 322=22 Bom.. 
L. B. 64. 
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Bangnekae, J. 

Jiattchersha Pestonji Damania^ In re 

Petition for Letters of Administration, 
Decided on 9th August 1928. 

Succetsion Act (192S), S. 230 — ^Tliough 
S. 230 applies to executors only person re- 
nouncing right of obtaining letters of 
administration can retract renunciation only 
on proper grounds — Mere change of mind is 
not proper ground. 

No doubt S. 230 applies to the case of an 
executor but that by itself does' not authorize 
administrator to act contrary to practice laid 
down in the section. In the absence of any 
provision, principles of English law are appli- 
cable which make no distinction as regards 
the right of renunciation of an executor or 
administrator. [P 34 C 1, 2] 

A person, who has renounced his right to 
obtain letters of administration to the estate 
of a deceased intestate, cannot subsequently 
retract the renunciation except in a fit and 
proper case. A mere change of mind is not a 
proper ground on which he can be allowed to 
retract. [P 35 0 1] 

Engineer — for Petitioner. 

Framroze Vahil — for Soona Bai. 
Judgment. — This is a petition 
for letters of adtr inistration of the pro- 
perty and credits of one Dorabji Pestonii 
Damania who died intestate in Bombay 
on or about 7th April 1928. The said 
deceased left him surviving as the only 
next-of-kin the petitioner, his brother, his 
widow Soonabai, and four sisters The 
petition was declared by the brother on 
1st June. In para 4 of the petition it was 
stated that the said Soonabai, the widow 
of the deceased, had by her letter of renun- 
ciation dated 26th May 1928, renounced 
her prior right to the letters of adminis- 
tration of the property and credits of the 
deceased. The letter by the said Soonabai 
was annexed to the petition, but it was 
not verified. 

It appears that on 6th June 1928, 
Messrs. Ardeshir, Hormusjiand Dinshaw 
for the said Soonabai informed the peti- 
tioner’s attorneys stating that their client, 
the said Soonabai, withdrew her renunci- 
ation and consent, and that the petitioner 
should not proceed any further with his 
petition. They further stated that they' 
were instructed to apply for letters of 
administration by the said Soonabai. 

The petition was filed in Court on 9th 
June, and on the 11th Messrs. Ardeshir, 
Hormusji and Dinshaw wrote to the testa- 
mentary registrar as follows : 

“We are instructed to state that our client 
was made to sign a writing of renunciation 
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and consent which the petitioner was trying to 
file in Court. We on our clients’ behalf have 
already written to the petitioner’s attorneys 
stating that our client withdraws her said 
writing of renunoiation'and consent.” 

On 13th June Messrs. Shamrao, Mino- 
cheher and Hiralal, the petitioner’s attor- 
neys, wrote to the testamentary registrar 
with refarence to the letter of Messrs. 
Ardeshir, Hormusji and Dinshaw of the 
11th instant stating that the said letter 
of renunciation was signed by the said 
Soonabai of her free will, and the 
same being filed in Court was final and 
permanent. 

On 2nd July the petitioner’s solicitors, 
after setting out the facts already referred 
to above, requested the testamentary 
registrar to refer the matter to me. Ac- 
cordingly, an appointment was given to 
them and also to the solicitors of the said 
Soonabai. The latter did not appear on 
the date fixed, and after hearing the peti- 
tioner’s solicitors I ordered a notice to 
issue calling upon the said Soonabai to 
admit execution of the said letter of re- 
nunciation and intimating to her that the 
petitioner proposed to adduce the same in 
evidence. 

On 26th July all the parties appeared 
before me, and arguments on the present 
notice were heard Mr Framroze Vakil, 
who appeared for the said Soonabai, stated 
that the widow had changed her mind, 
and that it was not necessary for her to 
assign any reason for retracting the said 
renunciation, as this being'a case of intes- 
tacy, she was entitled to change her mind 
and to retract the letter of renunciation. 
A note of the admission made by the 
learned solicitor was taken down. 

On these facts, the question which 
arises for consideration is whether the 
renunciation is final and cannot be with- 
drawn, and whether the widow can be 
allowed to retract the same. Mr. Engi- 
neer, on behalf of the petitioner, relies on 
S. 230, Succession Act, and on Brojo 
Lai Banerjee v. Sharajuhala Debi (l). 
Mr. Framroze Vakil argues that Ss. 229- 
231, Succession Act, which deal with the 
subject of renunciation, are applicable 
only in the case of an executor and not in 
the case of a mere administrator, and 
that there is no corresponding provision 
in the Act with regard to an adminis- 
trator or administratrix. 

Now there is no section in the Act 
which in terms lays down as to when 

(1) A. I. R. 1924 Oal. 864=51 Cal. 745. 
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and why an exocufcor or administrator 
can renounce, and obviously for the simple 
reason that the act of renunciation is one 
which depends on the will of a person. 
1^0 one is bound to act as an administrator 
or executor against his will. S. 229 up 
to 231 are sections which lay down and 
<leal with the procedure to be followed 
when a person renounces or fails to accept 
the office to which he is entitled. 

Thus S 229 says that when a person 
appointed an executor has not renounced 
the executorship, letters of administration 
©hall not be granted to any other person 
until a citation has been issued, cilling 
upon the executor to accept or renounce 
his executorship S 230 provides for the 
form and effect of renunciation of executor 
ship. S. 231 lays down the procedure to 
be followed where an executor renounces 
or fails to accept an executorship within 
the time limited for the acceptance or 
refusal thereof , and provides that the will 
in such a case may be proved and letters 
of administration with a copy of the will 
annexed may be granted to the person 
who would be entitled thereto 

It is true that in terms these sections 
upply to the case of an executor. The 
question is whether that by itself would 
entitle an administrator or administratrix 
bo act contrary to the practice and proced- 
lure laid down in these sections. E. 609 
of the Rules of the High Court in its 
original jurisdiction provides that in 
cases not provided for by this Chapter, 
that is to say. Chap. 31, or by the rules 
of procedure laid down in the Indian 
Succession Act, 1925, or by the Civil Pro- 
cedure Code, the practice and procedure 
of the Probate Division of the High 
Court of Justice in England shall be fol- 
lowed so far as they are applicable and 
not inconsistent with this chapter and 
the said Acts. R 590 contemplates the 
case of an administrator renouncing his 
right to obtain letters of administration 
of the property of a decOwised .person. 

I think, therefore, that the principles of 
the English law would apply in the 
present cise. 

In Tristram & Coote’s Probate Prac- 
tice, 16th Edn., at p. 266, “ renuncia- 
tion is defined as the act whereby a 
parson having a right to probate or ad- 
ministration waives or abandons it. 
Then the position with regard to a legal 
personal representative is stated in these 
terms (p. 268) : 


“ An executor, or an administrator with the 
will annexed, or an administrator, may re- 
nounce tb^ administratiou with the will an- 
nexed, or administration , which he would be 
euiitled to bake in his represaubativo capacity. 
And such renunciation, will be a sufficient 
waiver to admit other interests to administra- 
tion, if the rcnunciant be the sole represen- 
tative of his own deceased. If there be an- 
other qualified representative, the latter must 
renounce also.” 

Turning to the forms of renunciation 
given in this standard work, Form 
No 301, at p 10L9, shows clearly that a 
legal personal representative or a person 
entitled to letters of administration cxn 
renounce his right to letters of adminis- 
tration of the estate of a deceased per- 
son It is clear, therefore, that accord- 
ing to the English law and practice, as 
regards the right of renunciation, there 
is no distinction mule in the case of an 
executor or an administrator. 

The next question is, when can a re- 
nunciation be retracted? The prin- 
ciples as to this are laid down in Tris- 
tram & Coute at p. 273 of the same 
edition as follows : 

“ Tho renunciation of an executor may, as a 
general rule, ba taken to bo final, he not being 
permitted to retract it except by permission of 
the Court, and this permission will nob be 
given without regard to S. 5, Administra- 
tiou of Estates Act, 1925, (15 & 16 Geo., 5, 
0. 23.) . . . 

“ The Court may permit a retraction of an 
executor’s renunciation “ in a case fit for it,” 
and of this the Court is the sole Judge. 

” A retracting executor must, therefore, be 
prepared to show that his retraction is for 
the benefit of the estate, or of those who are 
interested under the deceased’s will.” 

In Cradock v. Western which is 
cited in Tristram & Coote at p. 275, 
Dr. Bettesworth refused to allow the 
retraction under the following circum- 
stances as stated by Dr. Cottrell : 

” John Cradock died intestate, leaving four 
children. Upon tho renunciation of three of 
them, administration was granted to a credi- 
tor. The other child appeared and the grant 
was revoked. Then his brothers retracted, 
and asked for administration to one of them- 
selves. Tho Court said : The parsons re- 

nouncing had not been deceived or imposed 
upon in their renunciation, and if any incon- 
venience followed they must thank them- 
selves for it.” 

Similarly, in West and Smith v. 
Willby (2), where the next-of-kin had 
renounced in order that a creditor might 
take and one of them retracted before 
the grant was made, the Court held him 
to his renunciation. The following 
s tatement as to the law and practice o n 

(2) [1820] 3 Phill. 374. 
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this question appears in Halsbury’s 
Laws of England, Vol. 14, para. 261 : 

“ The Oourt may, in a proper case, allow 
one of several executors to withdraw his re- 
nunciation for the purpose of taking a grant . 
but when all the executors have renounced 
and letters of administration have been 
granted, a renunciation cannot subsequently 
be withdrawn, nor will the withdrawal be 
allowed merely on the ground that the execu- 
tor has changed his mind. A renunciation 
cannot be withdrawn without the leave of the 
Court, and the renouncing executor must show 
that his retraction is for the benefit of the 
estate or of those interested under the will.” 

Ill my opinion, therefore, the same 
principles would apply in the present 
case. Now it is true that here the ren- 
unciation was made on 26th May 1928, 
and filed in Court on 9th June and it 
is true that it was retracted on 6th June. 
Even then the question is whether the 
widow can be allowed to retract her 
renunciation ? The authorities to which 
I have referred show that no person has 
a right to retract, but may be allowed to 
retract his or her renunciation in a fit 
and proper case No such case is made 
out before me And when I offered to 
give an opportunity to the widow to 
state her reasons, her learned solicitor 
stated that he did not desire to have any 
further opportunity, and that the only 
ground on which he based his contentions 
was that the widow had changed her 
mind. The case referred to in para. 261 
in Halsbury clearly shows that a mere 
change of mind would not be a proper 
ground on which a renunciation once 
made can be allowed to be retracted. I 
must, therefore, hold that the widow 
cannot be allowed to retract her renun- 
ciation in this case merely on the 
ground that she has changed her mind. 

Apart from this, it appears that she 
had passed a writing in favour of the 
petitioner in April, long before the letter 
of renunciation, on the faith of which the 
petitioner had made diverse disburse- 
ments, had reooverd outstandings, and 
otherwise carried out various acts of 
administration before the present peti- 
tion was filed. 

On the facts of this case, therefore, I 
am of opinion that this is not a fit case 
in which I should allow the widow to 
retract her renunciation. My answer to 
the only question raised now is that the 
widow cannot be allowed to retract her 
renunciation. The renunciation is, 
iherefore, final. The renunciation is 
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admitted, and, therefore, in my opinion, 
no further evidence is necessary as re- 
gards it, and no further proof as regards 
the execution of the letter of renunciation 
is needed In the result the petitioner 
will be at liberty to proceed further in 
the matter. Costs of all parties to come 
out of the estate. Counsel certified. 

S.L /r.K. Petition allowed. 
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Patkar and Baker, JJ 

Hirabharthi Jamnabharthi — Defen- 
dant 1 — Appellant. 

v 

Bai Javer and o^/i^rs-^Respondents, 

Second Appeal No. 182 of 1926, Decided 
on 10th August 1928, from decision of 
Asst J udge, Ahmedabad, in Appeal No. 439 
of 1923. 

(a) Evidence Act, S. 101 — Onus — Question 
is more material in trial Court. 

The question of onus has greater force in 
original trial and hardly arisDS in an appeal 
whore the appellato Court has to consider the 
facts and arrive at a conclusion on the evi- 
dence led before trial Court. [P 36 C 1, 2] 

(b) Hindu Law — Adoption — Gharbhari 
Gosais. 

The practice of adopting ohelas by widows is 
not proved amongst the Gharbhari Gosais: 5 
Bom. 682, 5 Boin. L. R. 114; and 5 Bom. L. R. 
318; Di^t. [P 36 C 2] 

(c) Hindu Law — Custom — Special custom 
must be ancient, invariable and established 
by clear and unambiguous evidence. 

It 18 of the essence of special usages, modify- 
ing the ordinary law of succession that they 
should be ancient and invariable and it is 
further essential that they should be estab- 
lished by clear and unambiguous evidence. 
14 M. I. A. 570 iP.C.) and 29 AH. 109, Foil: 
A. I. R. 1917 P.C. 181; A. I. R. 1922 P.C. 59; 
and A. L R. 1928 P. C. 10; Ref. 

[P 36 C 2, P 37 C 1) 

(d) Hindu Law — Adoption — Authority to 
adopt does not depend upon inheriting But 
cannot be exercised when power of adoption 
itself has come to an end. 

The right of the widow to make an adoption 
is not dependent on her inheriting as a Hindu 
f3male owner her husband’s estate. She can 
exorcise the power, so long as it is not ex- 
hausted or extinguished. The authority to 
adopt cannot, however, be exercised when the 
power of adoption itself has come to an end. 
The vesting of the estate in the senior widow 
is the proper limit to the exercise of the junior 
widow’s power and the moment that limit ia 
reached, the power of adoption of the junior 
widow is at an end: 1 Mad. 69 (P.G.); 31 Bom% 
373 (P. C.); and A. I. R. 1918 P. C. 192; DhL: 
26 Bom. 526; A. I. R. 1918 P. 0. 74; 28 Bom. 
461 ;and A. I. R. 1928 Bom. 291; Foil [P 37 0 21 

H. V. Divatia — for Appellant. 

P. B. Shingne — for Respondeat 1, 



86 Bombay Hirabhabthi v. Bai Javeb (Patkar, J.) 1929 


Patkar, J. — The question in this case 
is as regards the validity of the adoption 
of defendant 1 by Dahi, the junior widow 
of one Jamnabharthi who died in March 
1921 leaving an infant son, Purshottara- 
gir, and two widows, Javer (senior) and 
Dahi (junior). On 20th February 1921, 
he left a will authoriziug Dahi to make 
an adoption after the death of his son 
Purshottamgir. Purshottamgir died in 
August 1921, and on 13th September Bai 
Dahi adopted defendant 1. The senior 
widow Javer has brought this suit for a 
declaration that defendant 1 is not the ad- 
opted son of her husband Jamnabharthi. 

Before the Subordinate Judge the de- 
fendants set up the custom of adoption of 
a chela by the Mathadhipati and the 
custom of the adoption of a chela by a 
widow* if authorized by the Mathadhipati. 
The learned Subordinate Judge came to 
the conclusion that Gharbhari Gosais of 
Charotar did not countenance the right 
by birth of their sons in the ancestral 
property, and that there was no right of 
the sons by birth in this community and 
held that the adoption was valid, though 
he came to the conclusion that the cus- 
tom set up of adopting a chela by the 
Mathadhipati and the custom of adoption 
by the widow being authorized by the 
Mathadhipati to adopt a chela were not 
proved. 

The lower appellate Court came to the 
conclusion that Gharbhari Gosais of 
Charotar, i. e., a tract of Gujarat lying 
between the rivers Mahi and Sabarmati, 
form a distinct sect by itself governed by 
the same rules of property and succession 
which apply to secular masses under the 
Hindu law, including the son’s right by 
birth in ancestral property. With regard 
to the practice of making ohelas by 
widows, the only instance before the 
Court was that of an adoption by Amba, 
and the learned Judge came to the con- 
clusion that the solitary instance was not 
sufficient to prove the custom of making 
chelas by widows among the Gharbhari 
Gosais. 

It is urged on behalf of the appellant 
that the finding of the lower appellate 
Court should not be accepted as the onus 
of proof was thrown on the defendants 
and.r^fchat the lower appellate Court has 
noiopnsidered the whole evidence in the 
case. The question of onus of proof has 
greater force dn an original trial and 
hardly arises in an appeal where the ap- 


pellate Court has to consider the facts 
and arrive at a conclusion on the evidence 
led before the trial Court. The finding 
of the lower Court is based on the evi- 
dence led before the Subordinate Judge 
after consideration of all the circum- 
stances in the case, and is, therefore^ 
binding on us in second appeal. We must, 
therefore, take it as found by the lower 
appellate Court that the practice of ad- 
opting chelas by widows is not proved 
amongst the Gharbhari Gosais to which 
sect the deceased belonged. The cases cited 
on behalf of the appellant do not bear upon 
this point. In Gosain Bambharti v. 
Surajbharti Haribharti (1) it was held 
that marriage does not work a forfeiture 
of the office of mahant and the rights and 
property appendant to it. In Balgir v. 
Dhondgir (2) the question was whether 
one of the sons of the Gharbhari Gosais 
could succeed as a tonsured chela to the 
property of the deceased father to the ex- 
clusion of the other suns, and it was held 
that though a stranger may be adopted as 
a chela, one of the sons could not be ad- 
opted so as to prejudice the rights of the 
other sons, and all the sons of the Ghar- 
bhari Gosais succeed, in the absence of 
an adopted chela, equally to the property 
of the deceased The decision does not 
deal with the question as to the custom 
relating to the right of a widow to adopt 
a chela to the deceased Gosai. The next 
case relied on is Gitabai v. Shivbakas (3), 
where the question was as to the right 
oi the widow of a Gharbhari Gosai to* 
succeed to his property in preference to* 
the chela of a Gurubhau of the deceased, 
and it was held that she was not en- 
titled to so succeed, but was entitled 
to residence in and maintenance from, 
the property of her deceased husband. 

The cases, therefore, cited on behalf of 
the appellant do not bear upon the question, 
as to whether a widow of a Gharbhari 
Gosai can adopt a chela to the deceased 
Gosai. The evidence in this case consists? 
of only one instance of Bai Amba. Witb 
regard to a custom of this character, it- 
has been held by the Privy Council in 
Bamalakshmi Ammal v. Sivanantha 
Perumal (4) that it is of the essence of. 
special usages, modifying the ordinary) 

(1) [1880] 5 Bom. 682. 

(2) [1902] 5 Bom. L. R. 114. 

(3) [1903] 5 Bom. L. R. 318. 

(4) [1872] 14 M. I. A. 570 17 W. R. 552 = 

I. A. Sup. Vol. 1=3 Sar. 108 (P.O.). 
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law of succession, that they should be 
ancient and invariable, and it is further 
essential that they should be established 
fco be so by clear and unambiguous evi- 
lences: see Mahomed Ibrahim v. Shaikh 
Ibrahim (5) ; Abdul Hussein Khan v. 
Bibi Sona Dero (6); and Martand Bao v. 
Malhar Bao (6). The evidence in this 
case falls short of the standard of proof 
necessary to establish a custom in favour 
of the right of a widow to adopt a chela. 
The decision in Ghhajju Gir y, Diwan (8) 
bears on this question In that case the 
plaintiff set up a custom as prevalent 
amongst the Grihast Goshains of Hard- 
war and other places adjacent in the 
United Provinces whereby the widow of a 
eceisei Goshain was entitled with the 
concurrence of the elders of the sect to 
adopt a chela and successor to her deceased 
husband, and it was held on the evidence 
in that case that such custom was not 
established. It is observed at p. 115 that 
a person who has had no association with 
a spiritual guide could not, except by 
fiction, be his chela, and that a posthu- 
mous chela was a contradiction in terms 
Beference was made to West and Buhler’s 
Hindu Law, 3rd Edn. Vol. I, p 565, and 
the opinion of the Shastris, based on the 
Vyavahara Mayukha, para 142, which 
•does not deal with the question as to the 
right of a widow to adopt a chela. We 
think, therefore, that it is not proved in 
this case that the widow of a Gharbari 
Gosai of Charotar can adopt a chela to 
the deceased Gosai. 

Further, in the will. Exhibit 51, Dahi 
was not anthorized to adopt a chela but 
was asked to adopt a son, and the Ghar- 
bhari Gosais of Charotar being governed 
by the same rules of property and succes- 
sion which apply to secular masses under 
the Hindu law, we have to consider whe- 
ther the adoption of defendant 1 is 
valid. ^ It appears that on Jamnabharthi’s 
death in March 1921, the property went 
to Purshottamgir as his heir, and after 
the death of Purshottamgir in August 
1921, the property went by inheritance to 
his mother Javer. The property, there- 
fore, being vested in Javer, it w ould fol- 

(5) A. I. R. 1922 P. 0. 59 = 45 Mad. 308 = 49 
I. A. 119 (P.O.). 

(6) A. I. R. 1917 P. C. 181 = 45 Cal. 450 = 45 
I. A. 10 (P.O). 

<7) A. I. R. 1928 P. 0. 10 = 55 Cal. 403 = 24 
N. L. R. 25 = 55 I. A. 45 (P.C.). 

<8) [1906] 29 All. 109 = 3 A. L. J. 717=(1906) 
A. W. N. 289. 
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low that the power of adoption of Dahf 
the junior widow, would come to an end. 
It is urged on behalf of the appellant that 
the power of adoption of Dahi did not 
come to an end as there was a specific 
authority given by her husband by his 
will. The decision in Baohoo Hurkison~ 
das V. Mankorebai (9), Pratapsingh 
Shivsing v. Agarsingji Baisingji (10) 
and Sri Virada Pratapa Baghunadha 
V. Brozo Kishoro (11) relate to oases 
where the widow’s power of adop- 
tion was not extinguished but was sus- 
pended. In Pratapsing Shivsing v. 
Agarsingji Baisingji (10) it is held that 
the right of the widow to make an adop- 
tion is not dependent on her inheriting as 
a Hindu female owner her husband’s es- 
tate, and that she can exercise the power, 
so long as it is not 'exhausted or extin- 
guished, even though the property is not 
vested in her In the cases above referred 
to, the property was not vested in the 
widow on account of the nature of the es- 
tate, either on account of its being an im- 
partible zemindari or of the nature of a 
jivai grant or on account of its being 
property belonging to the joint family. 
The authority to adopt given by the hus- 
band cannot, however, be exercised when 
the power of adoption itself has come to 
an end: see Bamkrishna v. Sharrirao (12); 
Madana Mohana v. Purushothama (13); 
and Basangoivda v. Budrappa (14). In 
Mt. Bhoobun Moyee Debiay, Bam Kishore 
Acharj (15) and Madana Mohana v. 
Purushothama (13) the authority to adopt 
was as a matter of fact given but it could 
not be exercised on the ground that it was 
incapable of execution. 

When the estate vested in the senior 
widow, Javer, by right of inheritance 
to her son Purshottamgir, she could 
not continue the line by adoption. 
The vesting of the estate in Javer 
was “ a proper limit to the exercise 
of the power,” and the moment that 
limit was reached, the power of adoption 
of the junior widow, Dahi, was at an end. 
To the same effect are the decisions in 

(9) [1907] 31 Bom. 373 =s 34 I. A. 107 =a 9 
Bom. L. R. 646 (P.O.). 

(10) A. I. R. 1918 P. 0, 192 = 43 Bom. 778 = 

46 I. A. 97 (P.O.). 

(11) [1876J 1 Mad. 69 = 3 I. A. 154=25 W. R. 
291 = 3 Sufcher 263 = 3 Sar. 583 (P.O.). 

(12) [190?] 26 Bom. 526 = 4 Bom. L. R. 315. 

(13) A. I. R. 1918 P. C. 74 = 41 Mad. 855 = 
45 I. A. 156 (P. 0.). 

14) A. t. R. 1928 Bom. 291 = 52 Bom. 393. 

15) [1865] 10 M. I. A. 279=3 W. R. 15 (P.C.), 
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Chandra v. Oojarabai (16); Shivbasappa 
V. Ntlava (17) and Adivi Suryaprakasa 
Bao V. Nidamarti Gangaraju (18). The 
facts of this case resemble the facts in 
Anandibai v. Kashibai (19) and Faizud- 
dm Ali Khan v Tincowri Saha (20). 
The adoption, therefore, of defendant 1 
would be invalid as the property was 
vested in the widow Javer after the death 
of Purshottamgir, and Dahi’s power of 
adoption came to an end On these 
grounds, we confirm the decree of the 
lower appellate Court and dismiss the 
appeal with costs. 

S L./r k. Appeal diwitased. 

(16) [1890] 14 Bom. 463. 

(17) A. I. R. 1923 Bom. 17 = 47 Bom. 110. 

(18) [1910] 33 M.id. 228 ~ 4 1. C. 386 -^(1910) 
M. W. N. 251. 

(19) [1904] 28 Bom. 461 ~ 6 Bom. L. K. 464. 

(20) [1895] 22 Cal. 665. 
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Blackwell, J. 

In re B D. Sassoon United Mills, 

Ltd. 

Misc. Petn. Decided on 21st December 
1927. 

^ (a) Company — Preferential rights of 
particular shares cannot be modified except 
under provisions of Companies Act for 
modification of memorandum of association. 

Where the memorandum of association of a 
company confers certain preferential rights 
upon a particular class of shares, the rights 
become unalterably attached and cannot be 
modified unless under the provisions for 
modification of the memorandum of associa- 
tion provided for by any of the sections of the 
Companies Act. [P 40 C 2] 

(b) Companies Act, S, 54 — Company pro* 
posing to abolish existing classes of shares 
and to create new classes of shares — S. 54 
does not contemplate such a mode of re- 
organizing share capital but applies to 
two modes of re-organization only, namely 
(a) the consolidation of shares of different 
classes into shares of one class and (b) the 
division of shares of one class into shares of 
different classes. 

A company limited by shares incurred loss 
and its paid-up capital to the extent of threo 
crores and fifty lacs was^ lost or was unrepre- 
sented by available assets. The company ac- 
cordingly proposed to reduce and reorganize its 
share capital and with that view duly passed 
and firmed a special resolution whereby 
the ^epilating twenty lacs preference shares of 
RSt<^#ieach were to be converted into twenty 
laca ordinary shares of Rs. 10 eaeJ^ and the 
existing forty lacs ordinary shares of Rs. 10 
each into forty lacs of deferred shares of 
Re. 1 each. The company petitioned the Court 


to sanction the re-organization of the share 
capital under S. 54. 

Held: that such scheme of re-organizationr 
was not a scheme for dividing shares into 
different classes but a scheme for the total 
abolition of the existing classes and creation 
of fresh classes of shares. S. 54 applies only 
to two modes of re-organizing share capital,, 
namely, (a) the consolidation of shares of 
different classes into shares of one class, and 
(2) the division of shares of one class into- 
shares of different classes, and had no appli- 
cation to a reorganization of this typo. Re- 
Palace Ho'el Ltd., (1912) 2 Ch. 438; Re J. A. 
Nordberg Ltd., (1915) 2 Ch. 439, Rel. on. 

[P 41 G 2, P 42 C 1] 

(c) Companies Act, S. 54 (1), Proviso — 
Company’s capital divided into preference- 
and ordinary shares — Memorandum of asso- 
ciation excluding preference sbare-holdera 
from participating in surplus assets in the 
event of winding up — Such exclusion confers 
special privilege on ordinary shares within 
proviso to S. 54 (1). 

The capital of a company was divided into 
preference shares and ordinary shares, and 
the memorandum of association of the com- 
pany provided inter alia that the preference- 
shares shall confer the right to a fixed cumu- 
lative preferential dividend at the rate of 7^ 
per cent, per annum on the capital for tho 
time being paid up thereon and the right in a 
winding up to payment of capital and arrears 
of dividend whether declared or undeclared 
upto the commencement of the winding up m 
priority to the ordinary shares but shall not 
confer any further right to participate in 
profits or assets. 

Held that the exclusion of the preference 
share-holders from participating in surplus 
assets impliedly conferred upon the ordinary 
shareholders the special privilege of taking 
the whole of these surplus assets. This was 
a special privilege attached to or belonging to* 
the ordinary shareholders of the company by 
virtue of the memorandum of association of 
the company. This right could not be affected 
unless a resolution had beon duly passed and 
confirmed as a special resolution as required 
by the proviso to S. 54 (ll: In re Steivart Pre- 
cision Carburetter Co., Ltd. (1912) W. N. 100,. 
Dist. [P 43 C 1, 2] 

(d) Companies Act, S. 81, Sub-S. (3)-~- 
Chairman’s declaration that a resolution is 
carried on a show of hands is conclusive 
evidence of the fact if poll is not demanded 
and minutes of meeting are not admissible 
in evidence to rebut it* 

At any meeting at which an extraordinary 
resolution is submitted to b ^ passed or a special 
resolution is submitted to bo passed or con- 
firmed a declaration of the Chairman on a- 
show of hands that the resolution is carried ia 
conclusive evidence and the minut«s of tho 
meeting are not admissible in evidence to show 
that the declaration of the Chairman is un- 
warranted. Arnot V. United African Lands 
Ltd., (1901) 1 Ch. 518; In re Hadleign Castle^ 
Gold Mining Co. Ltd., (1900) 2 Ch, 419, Appr. 
In re Caratal (New) Mines Limited, (1902) 2^ 
Ch, 498, Dist. [P 44 0 IJ 
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B. J, Desai and Kanga — for Petition- 
ing Company. 

B, J. Desai ^ M unship Lalhaha, Thomas 
Strangman, Mulla and Taraporewala — 
for share-holders. 

Blackwell, J. — This is a petition to 
sanction a reduction and re-organization 
of the capital of a company. The peti- 
tion is opposed by certain shareholders of 
the company. 

The capital of the company as fixed by 
its memorandum of association is iRs. 10 
crores divided into twenty lacs preference 
shares of Rs. 10 each and eighty lacs 
ordinary shares of Rs 10 each, and the 
issued and subscribed capital of the 
company is twenty lacs cumulative pre- 
ference shares of Rs 10 each and forty 
lacs ordinary shares of Rs. 10 each The 
whole of the issued and subscribed capital 
has been taken up and fully paid. 

Article 52 of the articles of association 
of the company provides that the company 
may from time to time by special resolu- 
tion reduce its capital as therein indica- 
ted. Art. 55 of the articles of association 
of the company is in the following terms: 

“Whenever the capital, by reason of the 
issue of preference shares or otherwise, is divi- 
ded into different classes of shares, all or any 
of the rights and privileges attached to each 
class may be modified, commuted, affected, 
abrogated, or dealt with by agreement between 
the company and any person purporting to 
contract on behalf of that class, provided such 
agreement is ratified in writing by the holders 
of at least three-fourths in nominal value of 
the issued shares of the class, or is confirmed 
by an extraordinary resolution passed at a 
separate general meeting of the holders of 
shares of that class and all the provisions 
hereinafter contained as to general meetings 
shall mutatis mutandis, apply to every such 
meeting, but so that the quorum thereof shall 
be members holding or representing by proxy 
one-fifth of the nominal amount of the issued 
shares of the class. This clause is not to dero- 
gate from any power the company would have 
had if this clause were omitted.” 

Clause 5 of the memorandum of associa- 
tion of the company, to which it is im- 
portant to draw attention, is in the 
following terms: 

“The capital of the company is Rupees 
1,00,000,000 divided into 20,00,000 preference 
shares of Rs. 10 each and 80.00,000 ordinary 
shares of Rs. 10 each, and such preference 
shares shall confer the right to a fixed cumu- 
lative preferential dividend at the rate of 7.} 
per cent, per annum on the capital for the time 
being paid up thereon and the right in a wind- 
ing-up to payment of capital and arrears of 
dividend, whether declared or undeclared, up 
to the commencement of the winding up in 
priority to the ordinary shares, but shall not 


confer any further right to participate in pr^ 
fits or assets. And upon any increase of capi^ 
tal the company is to be at liberty to issue any 
new shares with any preferential, deferred^ 
qualified or special rights, privileges or condi- 
tions attached thereto. The rights for the 
time being attached to the preference shares ia 
the initial capital or to any shares having pre- 
ferential, deferred, qualified or special rights,, 
privileges or conditions attached thereto, may 
be altered, or dealt with in accordance with 
Cl. .55 of the accompanying articles of associa- 
tion but not so as to prejudice the preferential 
rights hereby attached to the preference shares 
in the initial capital.” 

Paragraph 10 of the petition stated 
that with a view to giving effect to the^ 
proposed reduction and re-organization of 
capital, a provisional agreement dated 
6th January 1927, was entered into bet“ 
ween the company of the one part and 
the Bombay Trust Corporation* Ltd,, on 
behalt of the holders of tlie preference 
sliares of the company, of the other part*, 
and that a similar provisional agreement 
of the same date was also entered into 
between the company of the one part and 
Mr. F. E Dinshaw on behalf of the 
holders of the ordinary shares of the com- 
pany of the other part. These agree- 
ments were put in before me as Exs 2 and 
3, the memorandum and articles of asso- 
ciation of the company being put in aa 
Ex. 1. 

The petition further stated that at a 
meeting of the preference shareholders of 
the company held on 17th January 1927* 
the following resolution was carried un- 
animously, namely, that the agreement 
dated 6th January 1927, and made bet~ 
ween the company of the one part, and 
the Bombay Trust Corporation Limited 
on behalf of the preference shareholders 
of the company of the other part be 
ratified and confirmed. The petition 
further stated that the shareholders pre- 
sent at the said meeting formed the ma- 
jority in number of the preference share- 
holders and held 19,99,400 preference 
shares of the company out of the 20,00,000 
preference shares issued by the company* 
and that at a further meeting of the 
holders of preference shares of the com- 
pany held on 1st February 1927, the above 
resolution was confirmed unanimously* 
the same shareholders being present as at 
the first meeting. 

The petition also stated that at a meet- 
ing of the holders of the ordinary shares 
of the company held on l7th January 1927* 
the following resolution was put to the 
vote, namely, that the agreement dated 
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6th January 1927, and made between the 
company of the one part and Mr. F. E. 
Dinshaw on behalf of the ordinary share- 
holders of the company of the other part 
be ratified and confirmed. On a show of 
hands 64 share-holders voted for the 
resolution and 60 voted against the same. 
A poll was duly demanded and taken and 
as the result of the poll, the resolution 
was carried, 1,47,093 votes being recorded 
for the resolution and 4,300 votes against 
the resolution. 

The petition further stated that by 
special resolutions of the company duly 
passed and confirmed in accordance with 
the provisions of the Indian Companies 
Act, 1913, at extraordinary general meet- 
ings of the company held respectively on 
17th January 1927, and 2nd February 
1927, it was resolved as follows : 

“ 1. (a) That the capital of the company be 
reduced from Ks. 10,00,00,000 to Rs. 2,50,00,000 
by cancelling 40,00,000 of the existing ordinary 
shares which have not been issued and by can- 
celling paid-up capital which has been lost or 
is unrepresented by available assets to the 
extent of Rs. 3,50,00,000. 

(b) That such reduced capital of Rs. 

2.50.00. 000 be divided into 20,00,000 ordinary 
shares of Rs. 10 each and 50,00,000 deferred 
shares of Re. 1 each. 

(c) That the existing 20,00,000 preference 
shares of Rs. 10 each bo converted into 20,00,000 
ordinary shares of Rs. 10 each. 

(d) That the existing 40,00,000 ordinary 
shares of Rs. 10 each bo converted into 40,00,000 
deferred shares of Ro. 1 each. 

2. That all arrears of dividend on the exist- 
ing preference shares be extinguished and that 

10.00. 000 fully paid deferred shares of Re. 1 
each be allotted to the holders of the existing 
preference shares rateably in proportion to the 
number held. 

3. The rights and privileges of the ordinary 
and deferred shares respectively shall be as 
follows : 

(a) The profits of the company made during 
the financial year or other period comprised in 
the accounts submitted to the ordinary general 
meeting which it shall be determined to distri- 
bute in dividend with any profits carried for- 
ward from past years shall be applicable in 
order of priority in manner following : 

Firstly to the payment of a dividend at the 
rate of per cent, per annum on the capital 
paid up on the ordinary shares to the close of 
such period. 

Secondly to the payment of a dividend for 
such period at the like rate on the capital paid 
up on the deferred shares. 

Thirdly the residue shall be applicable as to 
one hiblf to the payment of a further dividend 
on tbe ordinary shares and as to the other half 
to the payment of a further dividend on the 
deferred shares. 

(b) In case of a winding-up of the company 
the assets available for distribution among the 
members shall be applied first, in paying ofi 


the capital paid up on the ordinary shares 
secondly in paying ofi the capital paid up on 
the deferred shares and thirdly the balance (ii 
any) shall be divided as to one half among the 
holders of the ordinary shares rateably in pro- 
portion to the number held and as to the othei 
half among the holders of the deferred shares 
rateably in proportion to the number held. 

(c) On a show of hands every member hold- 
ing deferred share or shares only present in 
person shall have one vote, and every member 
holding ordinary share or shares present in 
person shall have 10 votes. Upon a poll every 
member present in person or by proxy shall 
have ane vote for every deferred share and 1C 
votes for every ordinary share, held by him. 

4. That the company’s memorandum and 
articles of association be altered in accordance 
with the above resolutions. ” 

According to the petition, at the meet- 
ing of 17th January 1927, 69 share-holders 
voted for the resolution and 13 against. 
At the meeting of 2nd February 1927, 
67 share-holders voted for the resolution 
and 42 against, and on a poll being de- 
manded and taken 16,38,047 votes were re- 
corded for the resolution and 338745 votes 
against the same The petition further 
stated that before the passing of these 
special resolutions, the paid-up capital of 
the company to the extent of rupees three 
crores and 50 lacs and upwards had been 
lost or was unrepresented by available 
assets, and that the reduction of the capi- 
tal did not involve either any diminution 
of any liability in respect of unpaid capi- 
tal or payment to any shareholders of any 
paid-up capital. 

Several objections were taken to the 
scheme and to its approval by the Court. 
I will deal with each of the main objec- 
tions in turn. In the first place, it was 
contended that the scheme cannot be pro- 
ceeded with under Art 65 of the articles 
of association of the company, inasmuch 
as Cl. 5 of the memorandum of association 
expressly provides that any alteration is 
not to prejudice the preferential rights 
hereby attached to the preference shares 
in the initial capital In my opinion, 
this is clearly a valid objection. Th€ 
rights attached to the preference shares 
by Cl. 5 of the memorandum of association 
became rights unalterably attached unless 
and until these rights are modified in 
accordance with the provisions for modi- 
fication of the memorandum of association 
provided for by any of the applicable sec- 
tions of the Indian Companies Act itself, 
and not otherwise. If, therefore, and in 
so far as, any attempt has been made to 
alter those rights by virtue of the machi- 
nery of Art. 66, in my opinion, suoh“^it« 
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tempt is ultra vires of the powers of the 
company. If that be the true view to be 
taken in this case, the re-organization in- 
volved in this scheme could in my judg- 
ment only be effected either under S. 54 
of the Act, if that is applicable at all, or 
Tinder S. 153 of the Act. 

In the course of his argument Mr. Desai 
stated that this scheme was put forward 
not under or by virtue of the provisions 
of Art. 55 of the articles of association, 
but under the provisions of S. 54 of the 
Act. An argument was, however, adduced 
to me upon the position which has arisen 
in this case supposing that the scheme 
can be proceeded with under Art. 55. I, 
therefore, propose very shortly to deal 
with the argument. 

It was said that, having regard to the 
terms of Art. 55, the agreement, which 
has been purported to be contracted bet- 
ween the company and any person con- 
tracting on behalf of a class, must be con- 
firmed by an extraordinary resolution 
passed at a separate general meeting of 
the holders of the shares of that class, 
but the quorum must be the quorum of 
members holding or representing by proxy 
one-fifth of the nominal amount of the 
issued shares of the class. Now in the 
case of the separate meeting of the ordi- 
nary shareholders, referred to in the peti- 
tion, held on 17th January 1927, it is 
important to bear certain points in mind 
in connexion with this argument. The 
nominal amount of the issued shares of 
this class was forty lacs. One-fifth of 
that would be eight lacs. The persons 
who were actually present at that meeting, 
as appears from the affidavit of Mr. 0. J. 
Barrow, — the secretary of the company, — 
(Ex. 7), were 20,54,631 shares. If those 
figures are taken as being the number of 
persons actually present, then it is true 
that there was a quorum, but there was 
then no three-quarters majority as re- 
quired by the article. If, on the other 
hand, you take the number who actually 
voted, as being the number present, name- 
ly, 1,57,000 odd, though I do not think that 
this is permissible, then there was no 
quorum as required by the article. In 
my opinion, therefore, the resolution pur- 
porting to have been passed at this meet- 
ing ’-of the ordinary shareholders on 17th 
January 1927, was not properly passed 
and is accordingly invalid. 

The next point arising for consideration 
is whether the scheme falls within S. 54 


of the Act. The first part of that section 
is in these terms : 

“ 54 (1) A company limited by shares may, 
by special resolution confirmed by an order 6f 
the Court, modify the conditions contained in 
its memorandum so as to re-organize its share 
capital, whether by the consolidation of shares 
of different classes or by the division of its 
shares of different classes. " 

It was contended by those opposing the 
confirmation of this scheme that the 
scheme does not fall within that section 
because there is under it no consolidation 
of shares into different classes and no divi- 
sion of shares into shares of different 
classes. In connexion with this argu- 
ment, the case of In re Palace Hotels 
Ltd. (l), was cited to me. In the course 
of his judgment in that case Swinfen 
Bady, J., said with reference to the Eng- 
lish section, namely, S. 45, which corres- 
ponds with S. 54 of the Act, as follows 
(p 444) : 

“ It applies to two modes of re-organizing 
share capital, namely, (a) the consolidation of 
shares of different classes into shares of one 
class and (b) the division of shares of one class 
into shares of different classes. 

Reference was also made to the case of 
In re J. A. Nordberg, Ltd. (2) where 
Neville, J., referring to the distinction 
existing between the ambit of S. 120 of the 
English Act (which corresponds with 
S. 153 of the Act) and S. 45 of the English 
Act (which corresponds — as I have pointed 
out before“with S. 54 of the Act), said in 
reference to the arrangement proposed to 
be sanctioned in the case whi6h he was 
considering (p. 441) : 

** If S, 120 includes such an arrangement it 
must include all alterations of the memoran- 
dum with regard to capital which do not come 
under S. 45, that is to say, which do not in- 
volve consolidation of shares of different classes 
or the division of shares into shares of different 
classes. ” 

The contention of the opponents to the 
present scheme is that this scheme is not 
a scheme for the division of the shares of 
the company into different classes. They 
point out that the shares are already divi- 
ded into different classes and that what 
this scheme involves is the total abolition 
of the existing classes into which the 
share capital of the company has been 
divided and the creation of other classed 
out of the re-organized capital, if that is 
sanctioned. Mr. Desai, on the other hand, 
argued that this was a completely errone- 

(1) [1912] 2 Oh. 438=81 L.J.Ch. 695=56 Q.J. 

649=.19 Manson 295=107 L.T. 521. 

(2) '[1916] 2 Oh. 439=84 L.J.Ch. 830=59 S.J. 

717. 
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OU8 interpretation sought to be placed upon 
the section. He said the words of the 
section are 

“ by the division of its shares into shares of 
different classes. ” 

He contended that the company's shares 
are the existing preference shares and 
the existing ordinary shares, and ho 
said that the present proposal is merely 
a proposal to divide up the company’s 
existing shares into a division of ordi- 
nary shares and deferred shares. Ac- 
cordingly, he contended that the scheme 
fell within the ambit of the section. 
I am unable to accept Mr Desai’s argu- 
ment. In my judgment, the words in 
the section 

“ by the division of its shares into shares of 
different classes ” 

assume the division of one class into shares 
of different classes. In order to give effect 
to Mr. Desai’s contention, it seems to me 
that there would first have to be a con- 
solidation of the shares already divided 
into a consolidated class followed by a 
division of shares of that class into 
shares of different classes. I do not 
think that this was ever contemplated 
by this section, or that the section 
has any application whatever to a 
scheme which is not • really in my ]udg- 
ment a scheme for dividing shares into 
different classes, hut a scheme for the 
total abolition of the existing classes and 
the creation of fresh classes of shares on 
a re-organization, if sanctioned. In this 
connexion it must be borne in mind that 
v/hen Mr Desai in support of his con- 
tention said that the division contem- 
plated is merely a division of the new 
reduced capital of Es. 2,50,00,000 into 
different classes of shares, in my opinion, 
this is begging the question, because un- 
less and until the capital is reduced, and 
the sanction of the Court is obtained for 
the reduction, it is impossible even to 
entertain the question of the division of 
that reduced capital into different classes 
of shares. In my judgment, therefore, 
the petitioners were entitled to invoke 
the assistance of S 54, Companies Act. 
If I am right in my judgment upon the 
construction of that section, this alone 
is suflfioient to dispose of this petition, 
it being admitted by Mr. Desai that he 
relies only upon S. 54 for the re-organiza- 
tion of the capital, and upon S. 55 of the 
Act for the proposed reduction. 

If, however, I am wrong in the con- 
struction which I have placed upon S. 54, 
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and if it is competent for the petitioners 
to rely upon that section, then a further 
point arises, and that is this: ought nob 
a confirmatory resolution to have been 
passed in the same manner as a special 
resolution of the company at a separate 
meeting of ordinary shareholders of the 
company ? That question depends upon 
the proper construction to be placed upon 
the proviso to S. 54 (l) of the Act. That 
proviso is in these terms : 

“ Provided that; no preference or special pri- 
vilege attached to or belonging to any class 
of shares shall be interfered with except by 
resolution passed by a majority in number 
of shareholders of that class holding three- 
fourths of the share capital of that class 
and confirmed at a meeting of shareholders of 
that class m the same manner as a special 
resolution of the company is required to be 
confirmod, and every resolution so passed 
shall bind all shareholders of the class.” 

It was contended by the opponents oi 
this scheme that there were certain 
special privileges attached to or belonging 
to the ordinary class of shareholders of 
the company, and that accordingly their 
rights could not be affected, unless a re- 
solution had been duly passed and con- 
firmed as a special resolution as required 
by the proviso of the section. It is ad- 
mitted that there was no confirma- 
tory meeting to confirm as a special re- 
solution, but merely an extraordinary 
resolution passed by the ordinary share- 
holders. It is farther admitted that if 
this contention of the opponents of this 
scheme is right, .the petitioners are out 
of Court 

Mr. Desai contended that there was no 
special privilege attached to or belonging 
to the class of ordinary shareholders. He 
said that the meaning of Cl 5 of the me- 
morandum of association of the com- 
pany was merely this, that certain pre- 
ference rights were given thereby to the 
preference shareholders, and that the 
clause did not in terms confer any right 
upon the ordinary shareholders. The^ 
got, he said, what was not expressly con- 
ferred by that clause on the preference 
shareholders, but it could not be called 
a special right. 

The opponents of the scheme, on the 
other hand, contended, among other 
things, that Cl. 5 of the memorandum of 
association undoubtedly conferred upon 
the ordinary shareholders, at any rate by 
implication, certain special privileges. 
They pointed out that under that clause 
the preference shareholders were given 
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a fixed cumulative preferential dividend 
at the rate of 7i per cent, per annum on 
the capital for the time being paid up 
thereon, and the right in a winding-up 
to payment off of capital and arrears of 
dividend in priority to the ordinary 
shares, but that they were expressly de- 
prived of “ any further right to partici- 
pate in profits or assets.” They conten- 
ded that this involved by implication the 
conferring upon the ordinary share- 
holders of the special privilege of parti- 
cipating to the exclusion of the pre- 
ference shoreholders in any surplus assets 
in a winding-up. They pointed out that 
but for this exclusion of the preference 
shareholders to share in a winding-up in 
surplus assets, the preference share- 
holders would have been entitled to 
share in such surplus assets pari passu 
with the ordinary shareholders. Accor- 
dingly, they argued that this exclusion 
of the preference shareholders from parti- 
cipating in surplus assets impliedly con- 
ferred upon the ordinary sliareholders the 
special privilege of taking the whole of 
those surplus assets. In my opinion this 
is a special privilege attached to or be- 
longing to the ordinary shareholders of 
the company by virtue of the memoran- 
dum of association of the company. 

Mr. Desai referred to In re Stewart 
Frecision Carburettor Co. Ltd. (3) In 
that case the capital of the company was 
fixed by the memorandum of association at 
£10,000 divided into 4,000 six per cent 
cumulative preference shares of £1 each, 
and 6,000 ordinary shares of £1 each. 
The preference shares were preferential 
both as to interest and repayment of 
capital, and of the authorized capital 

2.000 perference shares and 6000 ordinary 
shares had been issued. By a special re- 
solution of the company it was resolved 
that the existing capital of the company 
shoujd be re-organized by the division 
of the preference shares into 3000 A shares 
of £1 each entitled to certain rights, and 

1.000 ordinary shares of £1 each ranking 
pari passu with the existing ordinary 
shares. No meeting of the ordinary 
shareholders had been called, aud the 
question was whether the Court could 
accede to the prayer of the petition see- 
ing that there had been no meeting of 
the. ordinary shareholders. The peti- 
tioning company relied on the fact that 

(6) 7i912] wTF. 100."” 


by the memotandum no special privilege 
was attached to the ordinary shares and 
none had been, therefore, interfered 
with. In the note of the judgment of 
Eve, J., it was said: 

“ Undoubtedly the re-organization of the 
company's capital did interfere with the 
rights of the ordinary shareholders in that it 
transferred from them the right to participate 
in the surplus profits to the extent to which 
the preference shareholders wore given an in- 
terest in such surplus profits. But his Lord- 
ship did not think that it could be strictly 
said that this right of the ordinary share- 
holder to receive such surplus profits was a 
preference or special privilege attached to or 
belonging to the class of ordinary share- 
holders, within the meaning of the section.’* 

As to whether that decision was right 
or wrong, I do not myself think it neces- 
sary to express any opinion. I am satis- 
fied in the present case, as I have said, 
that by the terms of Cl 5 of the me- 
morandum of association of the company, 
there were special privileges attached 
to or belonging to the ordinary share- 
holders. By the present scheme the 
whole of these rights are completely 
wiped out Indeed, the class itself is 
wiped out. I am, therefore, clearly of 
opinion that before the class of ordinary 
shareholders could be wiped out, and be- 
fore the special privilege, — which I hold 
were conferred npon them by Cl. 5 of the 
memorandum of association, — could be 
interfered with, it was certainly neces- 
sary that any extraordinary resolution 
passed at a separate meeting of the ordi- 
nary shareholders should have been con- 
firnrfed as a special resolution as required 
by the proviso to S. 54 (l) of the Act. If 
I am right in my view on this part of the 
case, again this petition must fail 

If, as I hold, the scheme does not fall 
within S 54 of the Act, or, if contrary 
to ray opinion, it does fall within it, and 
S. 54 has not, as I hold, been complied 
with, then it is admitted that the com- 
pany has not purported to proceed under 
the only available section, namely, S. 153 
of the Act. 

A further question which was hotly 
contested, and upon which I will shortly 
express my opinion, was the question 
whether the extraordinary resolution 
moved at the meeting of the company 
held on 17th January 1927, was passed 
by the requisite majority having regard 
to the terms of S, 81 of the Act ? The re- 
levant provisions of that section areas 
follows: 
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“81(1). A rosolutioa shall b3 an extra- 
ordinary resolution when it has been passed 
by a majority of not less than three-fourths 
of such members entitled to vote as are pre- 
sent in person or by proxy (where proxies are 
allowed) at a general meeting of which notice 
specifying the intention to propose the resolu- 
tion as an extraordinary resolution has been 
duly given. 

(2) . A resolution shall be a special resolu- 
tion when it has bean: — 

(a) passed in manner required for the pass- 
ing of an extraordinary resolution ; and 

(b) confirmed by a majority of such mem- 
bers entitled to vote as are present in person 
or by proxy (where proxies are »allowed) at a 
subsequent general meeting of which notice 
has been duly given and held after an inter- 
val of not less than fourteen days, nor more 
than one month, from the data of the first 
meeting. 

(3) . At any meeting at which an extraordi- 
nary resolution is submitted to be passed or a 
special resolution is submitted to be passed or 
confirmed, a declaration of the chairman on 
a show of hands that the resolution is carried 
shall, unless a poll is demanded, be conclu- 
sive evidence of the fact without proof of 
the number or proportion of the votes recor- 
ded in favour of or against the resolution. 

In this connexion it must be borne in 
mined that such a resolution must be 
passed for the purpose both of Ss. 54 
and 55 of the Act as a preliminary 
to the passing of a confirmatory resolu- 
tion. I do not think it necessary to deal 
with the figures relating to this question 
because I have come to the couclusion 
that by reason of sub-S. (3), S. 81, the 
declaration of the chairman of the mee- 
ting on the show of hands that the re- 
solution was carried is conclusive evi- 
dence of that fact without proof of* the 
number or proportion of the votes re- 
corded in favour of or against the resolu- 
tion, no poll having been demanded. The 
declaration of the chairman, as appears 
from the company’s minute book. Ex. 5, 
shows that fifty-nine votes were cast in 
favour of the resolution and thirteen were 
against. The opponents of the scheme 
desired to be permitted to show from the 
minute book itself that at least 138 per- 
sons were present at the meeting, and 
to found thereon an argument that the 
declaration of the chairman was quite 
unjustified and unwarranted, and that in 
fact the resolution was not properly 
passed. In answer to this contention, 
Mr. Desai submitted that if the opponents 
were entitled to go behind the declara- 
tion of the chairman, he ought to be en- 
titled to call the secretary of the com- 
pany to prove what upon his instructions 
he said was the fact, namely, that a large 
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number of persons left before the voting 
took place, and he was prepired to con- 
tend that upon the true construction of 
S. 81 (1) of the Act, the proper time for 
calculating the number of persons present 
at the meeting for the purpose of the 
three-fourths majority, was the time at 
which the resolution was proposed, and 
that it was not right to have regard in 
calculating that majority to the number 
of persons who might at any time have 
been present from the beginning of the 
meeting, even though they had left before 
the resolution was put to the vote. In 
my opinion, my duty is to have regard 
to the express words of S. 81 (3) of the 
Act in the first instance, regardless of 
any English decisions that there may be 
O’! the corresponding section of the 
English Act Now sub-S. (3) ^provides 
that : 

“ . . . declaration of the chairman on a show 
of hands that the resolution is carried shall, 
unless a poll IS demindad, be conclusive evi- 
dence of the fact without proof of the num- 
ber or proporiiion of the votes recorded in 
favour of or against the resolution." 

The words are “conclusive evidence” 
There are no words which say, unless ‘ it 
can be shown from the minute book of the 
company or the proceedings or the declara- 
tion of the chairman, that he was wrong in 
law or mistaken in fact The words are 
“conclusive evidence, unless a poll is dem- 
anded.” I am, therefore, of opinion that 
I must give effect to the express words 
of sub-S. (3) and hold that where the 
chairman has declared the resolution 
carried, the declaration is conclusive 
evidence of the fact, unless a poll is 
demanded. No poll was demanded in 
this case. I, therefore, hold that the 
declaration of the chairman was conclu- 
sive. This being my view of the section, 
unaided by any decisions on the corres- 
ponding English section, I may neverthe- 
less in passing refer to the case of 
Arnot V. United African Lands^ Ltd. 
(4) and to the case of In re Hadleigh 
Castle Gold Mining Co , Ltd (5) ; deci- 
sions upon the corresponding section of 
the English Companies Act, and say that 
in my view those are authorities which 
support the construction which I have 
placed upon the words in sub-S. (3) 
of S. 81. 

(4) [1901] 1 Oh. 518=.70 L. J. Oh. 306=ii7 
T. L. R. 245:=aS Manson 179^49 W. R. 
322. 

(5) [1900] 2 Oh. 419=69 L. 3. Oh. 631=16 
T.L.R. 468=8 Manson 419=83 L.T. 40O. 
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Mr. Munshi relied on the case of 
In re Caratal (New) Mines, Ltd. (6). 
There the chairman said : “ I will now 

put the resolutions for the reconstruc- 
tion.** There was then a show of hands, 
on which he said : 

“ those in favour six ; those against twenty- 
three, but there are 200 voting by proxy, and I 
declare the resolutions carried as required by 
Act of Parliament.” 

Buckley, J., took the view, in con- 
struing the corresponding section of the 
English Act, that where the declaration 
of the chairman shows on the face of 
it that the statutory majority has not 
voted in favour of the resolution, such a 
declaration was not conclusive. He 
pointed out that (p. 500) : 

“ It has been held that, if the chairman by 
his declaration affirms erroneously or without 
sufficiently ascertaining the facts, but bona 
fide that a resolution has been carried, the 
Court cannot go behind that declaration,” 
and he referred to the two cases which 
I have above referred to. But he went 
on to say that in his view (p. 501) : 

“ those decisions do not apply to a case where 
the chairman by his declaration finds the 
figures and erroneously in point of law holds 
that the resolution has been duly passed. 
That is what the chairman has done in the 
present case.” 

I do not think it necessary to express 
my own opinion whether, having regard 
to the words of S 51, English Act, 
that decision was right or wrong. It is 
enough for me to say that in the present 
case there was nothing on the face of 
the chairman’s declaration which showed 
that he was taking into account some- 
thing which he was not entitled to take 
into account, as according to the view of 
Buckley, J., was the fact in the case 
which he decided. Therefore, in any 
event, that case in my judgment is dis- 
tinguishable from the present. But I 
prefer to construe the words of S. 81 (3) 
as I have done, unaided by any author- 
ity, because they seem to me to be plain 
upon the face of it. , 

A further point was raised by the 
opponents as to whether the confirma- 
tory resolution purporting to have been 
passed by the company at the meeting 
held on 2nd February 1927, was in any 
event a valid resolution ? An argument 
was founded upon this that from figures 
supplied by the petitioners in the scru- 

(6) [1902] 2 Oh. 498=71 L. J. Ch. 883=18 

T. L. R. 640=9 Manson 414=50 W. R. 

672=87, L. T. 437. 


tineer’s list of votes recorded (Ex. 12) 
at that meeting, one Smith- Wright 
recorded 1,520,133 votes. He was 
authorized to attend and vote at the 
meeting as appears from Ex. 11 by 
the Bombay Trust Corporation Limited > 
which held not merely the 1,520,133 ordi- 
nary shares in the company, but some 
nineteen lacs of preferences shares. 
Para. 15 of the petition states that on 
the taking of the poll which was deman- 
ded at this confirmatory meetings 
1,638,047 votes were recorded for the re- 
solution and 338,745 votes against it^ 
The opponents of the petition contended 
that inasmuch as the said Smith-Wright 
was present at the meeting, the nineteen 
lacs of preference shares held by the 
Bombay Trust Corporation Limited must 
be calculated in considering whether 
there was a majority of those present 
within the meaning of S. 81 (2) (b) of the 
Act. They drew attention to Art. 79 of 
the articles of association which provides 
that upon a poll being taken, every mem- 
ber present in person or by proxy shall 
have one vote for every share held by him. 

They also drew attention to S. 81* 
sub-S (6) of the Act. They contended 
that as Smith-Wright was undoubtedly 
present at the meeting, these ninteen lacs- 
of votes must be brought into the cal- 
culation for the purpose of ascertaining 
whether there was a majority, and if 
they were so brought in, the 1638047 
votes recorded for the resolution was nob 
a requisite majority On the other hand* 
Mr. Desai contended that if the oppon- 
ents of the scheme were entitled to 
maintain this argument, he was entitled 
to show, if necessary, that the figure put 
down in the scrutineer’s list (Ex. 12) 
of 15,20,133 was erroneous, and that 
the ninteen lacs of preference shares 
ought also to have been inserted. 
Mr. Desai pointed out that Smith-Wright 
in virtue of Ex. 11 represented the* 
Bombay Trust Corporation Limited. Ho 
could only do what the Corporation could 
do. That Corporation, he submitted* 
could not split its vote. It could only 
give one vote, the value of which would 
be calculated of course by virtue of the 
number of shares held by the voter, and 
he contended that inasmuch as it was 
plain from the scrutineer’s list that 
Smith-Wright had given the vote of the 
Corporation in favour of the resolution* 
he must have intended to cast the whole 
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of the votes held by that Corporation in 
favour of the resolution. In my opinion, 
this is a sound argument, and it is not 
open to the respondents to go into the 
question of figures as they seek to do. 
I, accordingly, hold that the confirma- 
tory resolution passed at the company’s 
meeting held on 2nd February 1927, was 
validly carried 

Certain arguments were addressed to 
rne upon the merits of the scheme. 
Having regard, however, to my view 
that the Court cannot be asked to sanc- 
tion this scheme for the reasons I have 
given above, I do not think it necessary 
to say anything upon the merits of the 
scheme For the reasons given by me, 
this petition will be dismissed. Com- 
pany’s costs, and costs of brief of one 
supporting shareholder, and two sets of 
costs allowed to the opponents of the 
petition, to come out of company’s as- 
sets, and to be taxed as a long costs 

S N./r.K. Petition dismissed. 
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Fawcett, Ag C. J. and Murphy, J. 

Seoy. of State — Defendant — Appellant. 

V. 

Vasudeo Venkatesh Shetti and another 
— Plaintiffs — Kespondents. 

First Appeal No. 224 of 1926, Decided 
on 26th July 1928, from decision of Diet. 
Judge, Karwar, in Suit No, 8 of 1925. 

(a) Bombay Land Customs Act (1857), S.8 
— ‘‘At any station etc.,” must be read after 
*‘passed or attempted to be passed” in para. 2 
— S. 8 does not cover case of goods whose 
conveyance is complete. 

Para. 2, S. 8 must ba read as if the words 
“at any station established for the levy of 
duties and passing of goods” followed the 
words “passed or attempted to be passed.” It 
is doubtful whether it would cover a case of 
goods whose conveyance from foreign territory 
had been completed so that they could not be 
said to be in the process of being passed or at-* 
tempted to be passed. [P 48 C 2] 

(b) Bombay Land Customs Act (29 of 
1857), S. 14 — S. 14 is confined to off icer at 
station under Act. 

Section 14 is in express terms confined to an 
Officer of Customs employed at a station esta- 
blished under the Act. It does not cover the 
case of the seizure by another officer, who is 
not so employed. [P 49 0 1] 

' (c) Bombay Land Customs Act (1857), 

21 — Good faith should not be brought in 
^nstruing S. 21 — S. 21 should be confined 
to seizure proper under the Act. 

Question of good faith cannot be brought in- 
,0 the construction of S. 21. That section must 
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be confined to cases where goods have been 
properly seized as liable to confiscation or pro- 
perly detained as under-valued, that is to say 
seized or detained under circumstances at 
least approximating to those where the Act 
authorized such seizure or detention. The 
words “under this Act” must be given due 
weight. [P 49 0^2] 

P. B. Shingne — for Appellant. 

O. E. Madbhavi — for Respondents. 
Fawcett, Ag. C. J. — The facts out of 
which this appeal arises are fully stated 
in the judgment of the Court below, and 
need not be repeated, except that it 
should bo mentioned that the quantities 
of matches, which are alleged to have 
been unjustifiably seized, were in the 
shops of the plaintiffs at Ankola, which 
is a sea-port, a long way from the frontier 
of the Portuguese territory, and which is 
net one of the stations established under 
the Bombay Land Customs Act (29 of 
1857). The Superintendent of Silt Re- 
venue, Goa Frontier and Kanara, passed 
an order confiscating these matches^ and 
the main questions are: (l) whether the 
suit is barred under the provisions of 
S 21 of that Act because there had been 
a proper adjudication by the special tribu- 
nal set up in that Act for adjudicating 
upon confiscations, etc. and (2) whether, 
if the suit is not barred, the order of con- 
fiscation was ultra vires, not being autho- 
rized by the Act. 

The questions at issue turn mainly 
upon the proper construction of Ss. 8, 14,- 
20 and 21 of the Act, and these questions 
have been fully discussed in tha judgment 
of the Court below. 

Taking first S. 8 the contention of the 
learned Government Pleader is that 
para. 2 of that section is not restricted, as 
the lower Court has held, to the case of 
goods which are passed or attempted to 
be passed at any station established under 
the Act for the levy of duties and passing 
of goods, but applies to a case of goods 
being passed or attempted to be* passed at 
any place wl^tsoever. The District Judge 
has held that the natural interpretation 
to be given to the word ‘ passed” in this 
para. 2 is the same as is attached to it in 
para. 1 of that section, namely, 

'passed at any station established for the 
levy of duties and passing of the goods.” 

That certainly is, in my opinion, the 
natural interpretation, because para. 2 is, 
under the ordinary rules of construction, 
to be read in relation to the context of 
para. 1; and it is clearly legitimate under 
ordinary rules of construction to read in 
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«,8 an ellipsis after the word ‘ passed*’ in 
para. 2, the words “at any station,” etc., 
that follow that word in para. 1. The 
reference in para. 2 to “such an applica- 
tion in writing as is above described” 
brings in the applications that is men- 
tioned in para. 1; and with such a close 
connexion between the two, the draftsman 
might have considered it unnecessary to 
add the words “at any station established 
for the levy of duties and passing of 
foods’’ after the word “passed” in para. 2, 
because the sentence sufficiently shows 
that it refers to cases where goods have 
been brought to be passed at such a sta- 
tion and such an applicxtion has to be 
made. But of course, there may be other 
parts of the Act which might justify a 
different construction of this para. 2 I 
have carefully studied the Act with a 
view to see whether there is anything 
that would justify this, but I fail to find 
anything sufficient for not adopting the 
natural construction that I have already 
mentioned. This is an old Act, and its 
main provisions are based upon a still 
older Act, which was passed in Madras in 
1844; and the conditions in those days 
were not quite the same as they are now. 
The legislature perhaps would not have 
felt the need for passing an enactment to 
prevent smuggling of goods to the same 
extent as circumstances may require it 
now-a-days; and the general scheme of 
the Act seems to me to be very simple, 
namely, there are certain customs-stations 
established under S. 4 and for the levy of 
customs-duties on goods exported by land 
to, or imported by land from, foreign 
territories, which under the repealed S. 2 
meant 

“Foreign European settlements situated on 
the line of coast within the limits of the Pre- 
sidency of Bombay,” 

and under the repealed S. 3 could be ex- 
tended to cover Native States. In order 
to facilitate thd levy of such duties, pro- 
vision is made by S. 6 for ppwer to notify 
particular roads or passes, by which alone 
goods coming from foreign territory into 
British India shall be allowed to pass. 
That section also says that after due 
notice goods which may be brought to 
any station established on other roads or 
passes than those so prescribed shall be 
detained and shall be liable to confisca- 
tion. S. 7 covers the case of goods at- 
tempted to be smuggled across any fron- 
tier guarded by stations between sunset 


and sunrise. That contemplates action 
by officers at the stations which have 
been established on or near the frontier. 
Then we come to S. 8, which says that 
when goods are brought to be passed at 
any station that has been so established, 
a written application about the goods 
must be made and that must contain cer- 
tain particulars. Para. 2, as I have al- 
ready said, would ordinarily mean that if 
the goods are brought to a station and 
they are attempted to be passed without 
such an application, then they are liable 
to be seized and confiscated. There might, 
for instance, be goods concealed in carts; 
or there might be no attempt at conceal- 
ment but the goods might be brought at 
a time when it was thought that the 
officer in charge of the station would not 
be on the look out. Then in S. 9 there 
is a provision that if there is a misdes- 
cription of goods brought to be passed at 
any such station, they shall be liable to 
confiscation Ss. 10 to 13 deal only with 
the question of fixing the value, etc., of 
goods for the purpose of levying the\duties 
Then comes S. 14, under which the 
officer at the station in which the goods 
are pissed has to grant a certificate of the 
payment of duty. Para. 2 of that section 
authorizes 

“any officsr of customs employed at a station 
established under this Act” 

to require production of that certificate, 
and says that if the goods are unaccom- 
panied by a certificate or are found on 
examination not to correspond with the 
specification contained in the certificate 
produced they shall be detained and shall 
be liable to confiscation. That no doubt 
does contemplate a case of an officer who 
is not necessarily employed at the station 
where the goods were passed; he may, 
for instance, be employed at a station on 
a road or pass other than those by which 
alone goods may pass into or out of foreign 
territory. But he has to be a public officer 
employed at a station established under 
the Act. It was, for instance, open to the 
Local Government to prescribe that the 
Customs office at Ankola should be such a 
station; but admittedly that has not 
been done. This section does not autho- 
rize any officer of customs, wherever he 
may be employed, to exercise this parti- 
cular power, but only an officer of customs 
employed at a station established undei 
the Act. The following Ss. 15 to 19 con- 
tain nothing relevant to the point that ] 
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am considering, except that S. 16 refers 
to the case of a station ofifioer permitting 
goods liable to duty to pass without pay- 
ment of duty by any road or pass other 
than by those prescribed. That again 
contemplates the case of an otficer of a 
station which is established under the 
Act. Then S. 20 empowers certain officers 
to adjudicate confiscations. But this 
power is limited to cases 
“in which under this Act goods are liable to 
confication.” 

That section can perhaps best be dis- 
cussed later on; but at any rate, it does 
not extend the powers of confiscation that 
are conferred by the preceding sections. 
Then S. 21 provides for restoration of for- 
feited goods by the adjudicating officer on 
certain terms and conditions that can best 
be discussed later. But just as in the 
case of the preceding section, this does 
not extend the power conferred on a cus- 
toms-officer to detain and confiscate the 
goods, and it has a somewhat limited 
application. I can see nothing which is 
intended to authorize action in regard to 
examination, detention and seizure of 
goods by customs-officers generally wher- 
ever they may be employed, for instance, 
customs-officers at a sea-port, whose main 
duties are to see that goods arriving by 
sea are not imported without payment of 
the duty or that prohibited goods are not 
allowed to be imported by sea. There is 
no reference to such officers in this self- 
contained Land Customs Act. 

The preamble can of course be referred 
to for the purpose of clearing up any am- 
Mfiguity but that does not help the Govern- 
fient case. It merely refers to the ex- 
pediency of making better provision for 
the collection and management of land 
customs on certain foreign frontiers of 
the Presidency of Bombay. That sup- 
ports the contention that the scope of the 
Act is mainly directed to action on or near 
the frontier of British India and foreign 
territory and that the Act does not con- 
template action by a customs-officer a 
long way from that frontier, at any rate un- 
less there is a customs-station established 
under the Act, where those customs -officers 
are employed, so as to bring their duties 
within the range of the Act. There is, 
for instance, no such wide power of de- 
tention and confiscation of goods as is 
cCflterred in the case of excise articles in 
the possession of any person without a 
license by S. 36, 01. (d). and Ss. 43 and 64, 


Bombay Abkari Act, 6 of 1878. Nor is 
there a general provision in this Act that 
goods that have been attempted to be 
passed or have been passed without pay- 
ment of the prescribed duty shall be 
liable to seizure and confiscation whe- 
rever they may be found. This Act has 
recently been supplemented by the Gov- 
ernment of India Act, 19 of 1924> 
which received the assent of the 
Governor-General on 30th September 
1924, but which only came into force on 
such date as the Governor-General-in- 
Council might, by notification in the 
Gazette of India, appoint. If that Act 
had applied to the seizure complained of 
in this case, then possibly that seizure 
might be justified by that Act, which is 
considerably wider than the Act of 1857. 
For instance S. 7 provides that : 

“any person who conveys or attempts to convey 
to or from any foreign territory or to or from 
any land customs-station any goods by a route 
other than the route, if any, prescribed for 
such passage under this Act, or aids in so pas- 
sing or conveying any goods, or, knowing that 
any goods have been so passed or conveyed, 
keeps or conceals such goods or permits or pro- 
cures them to be kept or concealed, shall be 

liable to a penalty and any dutiable 

goods in respect of which the offence has been 
committed shall be liable to confiscation.” 
Accordingly if the plaintiffs were proved 
to have kept goods which to their know- 
ledge had been smuggled from Goa terri- 
tory without a permit, they would be 
liable to punishment under this section 
and the goods would be biable to confisca- 
tion. But we have no provisions of the 
same kind in the Act of 1857, which must 
be interpreted without undue straining. 

It seems to me, therefore, that S. 8^ 
should be construed in this natural mean- 
ing that I ha^e mentioned, and, accord- 
ingly, I agree with the view taken b^ 
the lower Court that the second para- 
graph of S. 8 must be read as if the 
words : 

“afc station established for the levy ol 

duties and passing of goods” ^ • 

followed the words “passed or attempted 
to be passed,*' so that, it does not cover 
the action of the customs-officer at Ankola 
in seizing the matches I may add that, 
even supposing that this second para- 
graph is read in the wider meaning that 
the learned Government Pleader has 
asked us to adopt, there would still be a 
doubt in my mind as to whether it would 
cover a case of goods whose conveyance 
from foreign territory had been com- 
pleted, so that they could not be said to 
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be in the process of being passed or at- 
tempted to be passed. The goods were 
not actually “passing,” but were inside 
the plaintiffs* shops, when they were 
found by the customs-officer who seized 
them. Therefore, so far as the merits of 
^he case are concerned, I see* no sufficient 
reason to differ from the view taken by 
the lower Court that the seizure was 
wrongful. 

Section 14 has also been referred to as 
one that would justify the seizure. I 
have already mentioned that that sec- 
tion is in express terms confined to an 
officer of customs employed at a station 
established under the Act, and, therefore, 
it would not cover the case of the seizure 
by this particular officer, who was not so 
employed. I entirely agree on this point 
with what the District Judge has said in 
his judgment.’ 

We have next to consider, whether in 
spite of that the suit is barred for the 
reasons I have already mentioned. S 20 
is the main section authorizing adjudica- 
tion, and (as I have said) is confined to 
eases : 

‘‘in which under this Act goods are liable to 
confiscation.” 

The sections of the Act under which 
goods are liable to such confiscation are 
Ss. 6, 7, 8, 9, and para- 2 of S. 14, 
and in my opinion, this section can 
only operate in cases which properly fall 
under those sections. For the reasons I 
have given, this case does not fall under 
any of those sections, including Ss. 8 and 
14 which have been relied upon, and ac- 
cordingly the suit is not barrrd on the 
principle that has been followed in 
Ganesh Mahadev v. Secretary .of State 
(l). In that case, no doubt, the question 
was whether the adjudication was a 
proper one. The present case is really 
stronger because there has been an adjudi- 
cation in a case which is not one of those 
where such an adjudication is authorized. 
S. 21 is confined to a case where any 
goods shall be seized as liable to confisca- 
tion or detained as under-valued under 
this Act. It might possibly be constru- 
ed as covering cases where goods are 
bona fide, though wrongly, seized as 
liable to confiscation by a customs officer. 
In the present case, I am ready to be- 
lieve that the action of the customs 
officer at Ankola was bona fide, but it is 

(1) [1918] 48 Bom. 221=49 I. C. 427=21 
Bom. L. B, 27. 
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a case, where, to use the phrase in 
Spooner v. Juddow (2), the officer in 
question “absurdly” believed that he was 
acting in pursuance of statutes and ac- 
cording to law. He no doubt followed 
past practice, which had the sanction of 
his superior officers ; but it cannot be 
said that, if he used proper intellignce, 
he could reasonably believe that he was 
authorized by the Land Customs Act of; 
1857 to act in the way he did. But I do 
not think that the question of good faith 
can be brought into the construction of 
S. 21. That section n^nst be confined to 
cases where goods have been 'properly 
seized as liable to confiscation or properly 
detained as under-valued,* that is to say, 
seized or detained under circumstances at 
least approximating to those where the 
Act authorized such seizure or detention. 
The words “under this Act” must be 
given due weight. Therefore, though 
otherwise the payment of the sums fixed 
in the adjudicating officer’s order would 
operate as an acceptance ef the terms and 
conditions laid down by the adjudicating 
officer, so as to bar any action for re- 
compense or damage on account of the 
seizure and detention of the plaintiffs' 
goods, yet, inasmuch as there was not an 
authorized adjudication upon which to 
base a subsequent offer under S. 21, that 
section cannot be availed of by Govern- 
ment. I agree, therefore, with what the 
District Judge has held on this point. 

To avoid misunderstanding, I may add 
that I do not in any way intend to say 
that the adjudication order was not 
otherwise a proper one. All I decide is 
that, unfortunately for Government Act 
29 of 1867 does not justify the action that 
was taken in this case. If such action 
is to be justified, either the Act must be 
amended or other provisions of law 
availed of. Accordingly I would dismiss 
the appeal with costs. 

Murphy, J. — In my opinion also the 
judgment and decree of the learned Dis- 
trict Judge of Kanara are correct and 
must be confirmed and the appeal dis- 
missed. 

The findings in the suit, so far as they 
are relevant to the point raised in the 
appeal, were (l) that the order of confisca- 
tion was wrong and unjustifiable, and the 
procedure adopted was illegal, and (2) 
that there was no adjudication within 

( 2 ) [1848-50] 4 M. I. A. 353=6 Moo. P. 0. 

257=1 Sar. 363 (P.O.). 
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the meaning of the Act, and the jurisdic- 
tion of the Court is not barred by its 
provisions. The adjudicating officer’s 
proceedings purported -to have been held 
under S. 8, Land* Customs Act, but it 
does not appear to have been a proper ad- 
judication under the section. This sec- 
tion seems to contemplate, not a seizure 
of goods on susjgicion of having been 
smuggled, at any place, irrespective of 
that place being a station established for 
the levy of duties and the passing of 
goods or not, but a seizure at one of the 
places indicated under the Act. The 
frame of the section, as I read it, is to 
provide for goods being brought to a 
station so established. Admittedly the 
place where the goods in this case were 
seized is not such a station. It is further 
provided that there shall be a written ap- 
plication accompanying such goods and 
asking for permission to pass them, the 
application being required to contain a 
true description of the goods with a state- 
ment of their value and the marks, 
numbers, and description of the packages 
necessary for their being identified. 
Para. 2 of the section clearly refers to the 
language used in the para. 1. It says : 

‘‘If any goods shall be passed or attempted 
to be passed without such au application in 
writing as is above described, they shall be 
liable to be seized and confiscated.’' 

The whole construction of the section 
seems clearly to contemplate proceedings 
at one of the stations established under 
the Act and not proceedings in respect of 
goods seized at any place whatever on 
suspicion of having been smuggled. 

The next section under which the 
seizure of these goods has been sought to 
be justified is S. 14. This refers to a 
certificate of payment of duty. It requi- 
res that when goods are passed “at any 
such station” — meaning a station establi- 
shed under the Act — the officer authoriz- 
ed to receive customs duties shall grant 
a certificate of the payment of such duty 
or (if the case so require) of the goods 
having been passed free of duty. 
Para. 2 empowers an officer employed at 
a station to require any person in charge 
of dutiable goods which have been passed 
across the frontier, to produce the 
certificate granted for such goods ; and 
any goods which are unaccompanied by a 
certificate or which on examination do 
not Correspond with the specification con- 
tained in the certificate produced, shall 
be detained and shall be liable to confisca- 


Bai Lakshmi }929 

tion. The language of this section also 
seems to contemplate the detention and 
confiscation of goods by an officer appoint* 
ed at a station determined under the Act. 
I think that it cannot be applied to goods 
found at any other place by an officer not 
so appointed, as was the case in this in- 
stance. 

The only other point I need refer to is 
the application of S. 21 of the Act. This 
provides that when any goods have been 
seized as liable to confiscation, or detain- 
ed as under-valued, under this Act, the 
adjudicating officer may order the same 
to be restored to the owner, on such 
terms and conditions as he may think fit 
to direct ; and where the owner of the 
goods accepts these terms and conditions 
then he shall not have or maintain any 
action for recompense or damage on ac- 
count of such seizure or detention. The 
learned Judge’s view as to the applica- 
tion of this section is that had there been 
a proper and legal adjudication, this pro- 
vision would have been a good defence to 
the suit. But in his view there was no 
legal adjudication. For the reasons al- 
ready stated as to the inapplicability of 
Ss. 8 and 14 to the circumstances of this 
case, I agree that there was here no ad- 
judication according to law, and it fol- 
lows that S. 21 is not available to 
Government as a defence. 

I agree with the learned Chief Justice 
that the District Judge’s decree should 
be confirmed, and that the appeal should 
be dismissed with costs. 

R.K. Appeal dismissed. 
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Fawcett aed Mirza, JJ. 

Keshavlal Mohanlal Jhaveri and others 
— Applicants. 

V. 

Bai Lakshmi — Opponent. 

Civil Eevn. Appln. No. 83 of 1928, De- 
qided on 6th April 1928, from order of 
Jt. Sub-Judge, Ahmedabad, in Civil Suits 
Nos. 347 and 471 of 1925. 

^ Arbitration — Plaintiffs appearing under 
protest — Arbitrators returning proceedings 
to Court — Court writing to arbitrators with 
request to resume work, protest being un- 
justified — Further proceedings of arbitra- 
tion were not vitiated as Court did not com- 
pel them. 

Certain arbitrators returned proceedings to 
Court on the ground that plaintifis appeared 



1929 

before tbem under protest. The Court wrote to 
them requesting to finish the work and say- 
ing that the protest did not matter, it was un- 
justified and that the Court had confidence in 
them. 

HeXdx that the writing did not amount to an 
order forcing or compelling arbitrators to re- 
sume their work. It was simply a request to 
reconsider their decision and to resume the 
arbitration if they were agreeable to do so. 
And so the writing does not vitiate further 
proceedings in arbitration: 7 All, 20, Dist,\ 10 
All, 137 and 23 W. B, 429 and A, I, R, 1921 
AIL 361, Bel on. [P 51 C 1] 

U. C. Coyajee and H. V. Divatia — for 
Applicants. 

G. N. Thakor and M. K. Thakor — for 
Opponent. 

Judgment. — We have heard full argu- 
ments in this matter but the point seems 
to us to be a simple one, and depends 
upon the interpretation we are to put upon 
the writing sent to the arbitrators by 
the learned Judge. The application made 
by the plaintiflfs to the arbitrators was 
that certain suits having been sent to the 
arbitrators and fixed by them for faking 
evidence that day the applicants were 
present under protest and wished that 
arbitrators would note that fact. On 
that application the arbitrators made the 
endorsement. 

“As the plaintiff gives the application as 
stated above, we do not think it proper that 
we should decide these matters under these 
circumstances. Therefore, we return the pro- 
ceedings.” 

On receipt of the papers and proceed- 
ings the learned Judge returned them 
with a note as follows: 

“The arbitrators are requested to finish the 
work. The protest does not matter. It is un- 
justified. The Court has confidence in the 
arbitrators. The arbitrators should not retire 
for that would mean that the plaintiff suc- 
ceeds in his tactics. If not for anything else 
at least for the sake of principle and in order 
to put down such tactics they ought to conti- 
nue. 

After receipt of this note the arbitra- 
tors resumed their arbitration and fixed 
a meeting to proceed with the arbitration 
from a point where they had left it At 
that meeting the applicants appeared by 
their pleader without any protest, and 
applied for an adjournment. That ap- 
plication was acceeded to, and the pro- 
ceedings were adjourned to 1 8th March, 
Meanwhile on 16th March 1928, tfie ap* 
plioants took out this rule and obtained 
,an interim stay of the arbitration pro- 
Iceedings. The interpretation we put 
upon the writing of the learned Judge is, 
that it is not an order which forces or 
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compels the arbitrators to resume the ar; 
bitration against their own wish. It is 
in the nature of a request made to the 
arbitrators to reconsider their decision 
and to resume the arbitration if they 
were agreeable to do so. Had it been an 
order compelling the arbitrators against 
their will to resume the arbitration, the 
case would fall under the ruling in Shib» 
charan v. Batiram (l) and the further 
proceeding in arbitration would be vitiat- 
ed. But that is not the case here. In 
our opinion the present case falls under 
the rulings in Har Narain Singh v. 
Bhagwant Kuar (2), Joymungal Singh v. 
Mohun Bam ( 3) and Basdeo Mai Gobind 
Prasad v. Kanhaiya Lai Laxmi Narain 
(4). In the view we have taken, no ques- 
tion of jurisdiction arises, and the appli- 
cation is, therefore, dismissed with costs. 
The interim stay granted is dissolved 
and the rule discharged with costs. 

S.N./r.k. Application dismissed. 

(1) [1884] 7 All. 20=(1884) A. W. N. 212. 

(2) [1888] 10 All. 137=(1888) A. W. N. 28. 

(3) 23 W. R. 429. . 

(4) A. I. R. 1921 All. 361=43 All. 101. 
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Patkar AND Baker, JJ. 

Bhogilal Tarachand Javeri and others 
— Plaintiffs — Appellants. 

V. 

Jethalal Motilal Kumbhar — Defen- 
dant — Respondent. 

Second Appeal No. 437 of 1926, Decided 
on 18th July 1928, from decision of Joint 
Judge, Ahmedabad, in Appeals Nos. 249 
and 228 of 1923. 

^ (a) Civil P. C., O. 6, R. 17 — S purchasing 
property from P — P wrongfully receiving 
mesne profits— S selling to T— T suing P 
making S pro forma plaintiff but praying 
decree in his favour only — S applying for 
amendment after his claim for mesne profits 
due before transfer to T was time barred — 
Amendment having no legal bar could be 
granted although claim was time barred-^ 
Ci vil P. C., O. 1, Rr. 1 and 4, and O. 2, R. 3. 

A person S purchased certain property from 
P, the latter however remaining in possession 
and wrongfully receiving rents and mesne 
profits. S then sold the property to Y who 
sued P for possession and Inesne profits join- 
ing S as pro forma plaintiff. In the plaint no 
relief was claimed in favour of 8 and it was 
prayed that the decree should be passed in 
favour of Y alone. An amendment of plaint 
for relief in favour of S was applied for after 
his claim had become time barred. 
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Held : that 0. 1, B. 4, did not apply and a 
decree could not be passed in favour of S for 
rents due before transfer to Y without an 
amendment. [P 53 0 1] 

Held further x that the amendment would not 
offend either against O. 1, R. 1, or against O. 2, 
R. 3 ; and could be granted although the ap- 
plication for it was made after the claim of 8 
was barred by time : A.I.R. 1921 P.C, 50 
(P.C,) ; 33 Bom. 644 and 36 Mad. 378, Rel. on. 

[P 53 C 1] 

(b) Transfer of Property Act, S. 8 — Renta 
accruing before transfer are not legal in- 
cidents. 

Legal incidents of property include the rents 
and profits thereof accruing after the transfer, 
but not the rents accruing due before the date 
of transfer. [P 53 C 1, 2] 

H. V. Divatia — ‘for Appellants. 

B. J. Thakore — for Respondent. 

Patkar, J. — This suit was brought by 
the plaintiffs for an injunction to restrain 
the defendant from interfering with the 
plaintiffs' possession and from collecting 
rent from the tenants in occupation of 
the property, and for recovering the rent 
due in respect of the half-share of the pro- 
perty. It is not necessary to go into 
the detailed facts of the case. It is suffi- 
cient for the purpose of this appeal to 
state the necessary facts. 

Plaintiff 2 was entitled as a purchaser 
to a moiety of the property belonging to 
one Pitambar and was entitled as a mort* 
gagee with respect to the other moiety 
belonging to Pitambar's nephew, the de- 
fendant Jefcha. The defendant sought to 
disturb the possession of the plaintiff as 
a purchaser of the moiety and as a mort- 
gagee of the remaining moiety. Plaintiff 2 
acquired the rights as purchaser with res- 
pect to Pitambar’s moiety on 30th July 
1918, and as a mortgagee with regard to 
the other moiety on 24bh January 1916. 
Plaintiff 2 established his right to pos- 
session on the strength of his purchase 
with regard to a moiety and on the 
strength of the mortgage with regard to 
the other moiety. On 3rd September 
1920, plaintiff 2 sold to plaintiff 1 both 
his rights as a purchaser and as a mort- 
gagee. The defendant disturbed the pos- 
session of the plaintiffs and took the pro- 
fits to which plaintiff 2 was entitled by 
virtue of his purchase witn regard to 
Pitambar^s moiety. The suit was brought 
by both the plaintiffs and a decree was 
asked for in favour of plaintiff 1. The 
lewrned Subordinate Judge held that the 
defendant was accountable for Pitambar's 
share of the rent received by him, *to 
plaintiff 1, but only from 3rd September 
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1920, that is, the date of the sale-deed of 
plaintiff 2 in favour of plaintiff 1, to 2l8t 
January 1921, when the plaintiffs obtained 
a temporary injunction. The claim with 
regard to Pitambar’s share of the profits 
received by the defendant from 30th July 
1918, to 3rd September 1920, was dis- 
missed on the ground that plaintiff 1 was 
entitled to the rent of Pitambar’s share 
from the date of the sale-deed and the 
decree was asked in favour of plaintiff 1 
and not in favour of plaintiff 2, who alone 
was entitled to the rent received by the 
defendant Jetha. Plaintiff 1 was allowed 
the rent of Pitambar’s share from 3rd 
September 1920 to 21st January 1921, 
and the Subordinate Judge passed a decree 
in favour of plaintiff 1 to the extent of 
Rs. 306-10-8. On appeal, the lower ap- 
pellate Court held that the net rent was 
Rs. 1,600 instead of Rs. 1,600 and awar- 
ded the claim in favour of plaintiff 1 to 
the extent of Rs. 230. Both the plaintiffs 
have appealed. 

It is urged on behalf of the appellants 
that the lower appellate Court erred in 
reducing the amount from Rs. 306-10-8 to 
Rs. 230. We are of opinion that the 
finding of the lower appellate Court is on 
a question of fact, and is binding on us in 
second appeal, and plaintiff 1 is not en- 
titled to anything more than Rs. 230 as 
found by the lower appellate Court. 

It is urged on behalf of plaintiff 2 that 
the defendant has admittedly received 
the rent of Pitambar’s share to which he 
was not entitled from 30th July 1918, to 
3rd September 1920, and a decree ought 
to have been passed in favour of plaintiff 
2 under 0. 1, R. 4, Civil P C. It is urged 
on behalf of plaintiff 2 that a decree can 
be passed in favour of plaintiff 2 without 
an amendment under O. J, R. 4, and if a 
decree cannot be passed in favour of plain- 
tiff 2 without an amendment, it is urged 
that plaintiff 2 should be allowed to 
amend the plaint. An application was 
made to the lower Court to allow amende 
ment of the plaint . It is urged on behalf 
of the respondent that the defendant 
clearly raised an objection in the written 
statement that plaintiff 2 had not trans- 
ferrred his rights to plaintiff 1 to collect 
the refit which accrued due for the half 
share of Pitambar sold by pjaintiff 2 to 
plaintiff 1 before the date of the transfer, 
and, therefore, plaintiff 1 is not entitled 
to the share of the rent which accrued due 
before the date of the transfer ; that the 
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decree was asked for in favour of plaintiff 
1 and 2 was made merely a formal party ; 
that 0* 1, E. 4, could not apply to the 
present case, and that the amendment 
should nob be allowed as it would offend 
Against the provisions of 0, 1, E. 1, and 
p. 2, E. 3, and further that the amend- 
ment should be disallowed on the ground 
that the claim was barred by limitation 
•at the time when the application was 
made to the lower Court on 11th Novem- 
t>er 1925, and reliance is placed on the 
decision in the case of Kisandas Bup- 
■chand v. Bachappa Vithoba (1), 

Under S. 8, T. P. Act, a transfer of 
property passes forthwith to the trans- 
feree all the interest which the transferrer 
is then capable of passing in the property 
and in the legal incidents thereof, and 
such legal incidents include the rents and 
profits thereof accruing after the transfer. 
Plaintiff 1 is, therefore, entitled only to 
the rents and profits of Pitambar’s share 
after 3rd September 1920, and he is not 
entitled to the rents accruing due before 
the date of transfer. In the plaint a 
decree was sought for in favour of plaintiff 
1 alone, and, therefore, the lower Courts 
were right in disallowing the claim with 
regard to the rent before the date of the 
transfer in favour of plaintiff 1. We are, 
however, of opinion that under the cir- 
ncumstances no decree can be passed under 
O. 1, E. 4, in favour of plaintiff 2 with- 
out an amendment, for a decree was not 
Asked for in favour of plaintiff 2. If both 
the plaintiffs had asked for the amount 
of the rent in respect of Pitambar’s share 
from the date of the purchase till the date 
of the temporary injunction, a decree 
oould have been passed in favour of plain- 
tiff 2 in respect of the rent from the date 
of the purchase till the date of the trans- 
fer, and in favour of plaintiff 1 in respect 
of the rents due from the date of the 
•transfer to the date of the temporary in- 
junction. The plaint in this case asked 
for a decree in favour of plaintiff 1 and 
plaintiff 2 was merely made a formal 
party. We think, therefore, that O.'l, 
E . 4, does not apply and a decree cannot 
be passed in favour of plaintiff 2 without 
an amendment. 

The question is whether an amendment 
of the plaint should be allowed. There 
i^s no doubt that the defendant has re- 
ceived the amount of the rent in respect 

‘(1) [1909] 33 Bom. 644s:.4 I.O. 726=5=11 Bom. 

L.B. 1042, 
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of Pitambar’s moiety to which be was 
not entitled. It is urged op behalf of the 
respondent that the amendment, if al- 
lowed, would offend against the pro- 
visions of 0. 1, E. 1. We do not 
think that the amendment, if allowed, 
would offend against the provisions of 
0. 1, E. 1, for there was one cause of 
action against the defendant in respect 
of the wrongful recovery of Pitambar's 
share from the date of the purchase till 
the date of the temporary injunction, 
and the right of relief in respect of that 
cause of action can be alleged to exist 
severally in favour of plaintiff 1 and 
plaintiff 2. It is clear that if plaintiff 1 
and plaintiff 2 brought separate suits 
common questions of law and fact would 
arise. In our opinion, therefore, the 
amendment, if allowed, would not offend 
against the provisions of O. 1, E. 1. 
Similarly, the amendment, if allowed, 
would not offend against the provisions of 
O. 2, E. 3, for, in our opinion, the cause 
of action is one as against the defendant 
in that he recovered the share of the rent 
from the date of the purchase till the 
date of the temporary injunction, and 
there would not, therefore, be several 
causes of action within the meaning of 
0. 2, E. 3. There is one cause of action, 
and the reliefs in regard to that cause of 
action are alleged to exist severally or in 
the alternative in plaintiff 1 and plaintiff 
2. There is, therefore, no legal objection 
to allow the amendment. 

The suit was brought within time 
and plaintiffs 1 and 2 are parties to 
the suit from the beginning. It is 
not the case of a joinder of a new 
plaintiff seeking a relief in respect 
of which the claim is barred. No 
doubt, the application for amendment 
was made in the lowerOourt on 11th Nov*, 
ember 1925, but in the present case the 
suit was brought in the name of both 
the plaintiffs and relief was claimed in 
regard to the whole amount from the 
date of the purchase till the date of the 
temporary injunction, and though the 
defendant contended in the written state- 
ment that plaintiff 1 was not entitled 
to the rent accruing due before the date 
of his purchase, it cannot be said that 
the suit was beyond time. Instead of 
claiming the reliefs severally' in favour 
of plaintiff 1 and plaintiff 2, relief was 
wrongly claimed in favour of plaintiff 1 
There is no ground for suspecting that 
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the plaintiffs had nob acted in good faith, 
and amendment can be allowed where 
through some blundering or inexpertness 
of pleading plaintiffs did not assert the 
rights to which they were^entitled in the 
proper form in the plaint. See Charan 
Das V. Amir Khan (2), Kisandas Bup^ 
chand v. Bachappa Vithoba (l) ; and 
Sevugan Chetty v. Krishna Atyangar (3). 
We think that under the circumstances 
of the present case, the amendment 
should be allowed, but plaintiff 2 
should be disallowed the costs in respect 
of the claim. 

We would, therefore, allow the plain- 
tiff to amend the plaint as prayed for in 
the application made in the lower Court. 
The amount of the rents due to Pitam- 
bar's share from 30th July 1918, to 3rd 
September 1920, comes to Es. 1,562-8-0 
at the rate of Es. 1,500, the amount of 
net rent for the entire property. Pay- 
ment of Es. 376-8-0 is admitted and, 
therefore, the amount due is Es. 1,186. 
We would, therefore, vary the decree of 
the lower appellate Court and pass a 
decree in favour of plaintiff 2 in respect 
of Es. 1,186. The appeal of plaintiff 1 
is dismissed with costs, but the appeal 
of plaintiff 2 is allowed, no order as to 
costs. The cross-objections of the defen- 
dant will be dismissed with costs. 

Baker, J. — The point raised in this 
appeal is peculiar. It is unnecessary to 
go into the facts which are given at 
length in the judgments of the lower 
Courts. It is now found, and it is not 
disputed, that by reason of the trans- 
actions detailed in the judgments, plain- 
tiff 2 was entitled to the rent of the 
buildings in suit and that the defendant 
had wrongfully received the rents. Plain- 
tiff 2, however, transferred his rights to 
plaintiff 1 in September 1920, there be- 
ing no stipulation as to past rents. 
Under S. 8, T P. Act, the right to recover 
the rents prior to the date of the transfer 
did not pass to plaintiff 1, but remained 
with plaintiff 2. Plaintiff 1, however, 
sued for the rents, and plaintiff 2 was 
added only as a pro forma party to avoid 
any objections as to non-joinder, no relief 
being claimed by him. The somewhat 
curious result is that while the plaintiffs 
severally are undoubtedly entitled to the 

(2) A. I. B. 1921 P. 0. 50=48 Oal. 112=47 I. 

A. 255 (P.O.). 

(3) [mi] 86 Mad. 378=18 I. 0. 268=22 M. 

L. J. 189. 
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rents, plaintiff 2 for the period prior to 
the transfer to plaintiff 1, and plaintiff* 

1 for the period subsequent to the tran* 
fer, no relief can be granted with respect 
to the rents prior to the transfer, because 
plaintiff 1 cannot get them, and plaintiff 

2 has not ckimed them in the suit. 
These rents were admittedly wrongfully 
received by defendant 1, and he now con* 
tests the right to recover these rents on 
teehnical as opposed to equitable grounds. 
No question of misjoinder of parties or 
causes of action arises, because the plain- 
tiffs are both proper parties to the suit, 
and the cause of action in the case of 
both plaintiffs is the same, the cause of 
action tn the case of plaintiff 2 being the 
series of transactions by which he be- 
came the owner of the property, and the 
cause of action in the case of plaintiff 1, 
the same series of transactions plus the 
transfer of the rights of plaintiff 2 to 
plaintiff 1. In other words the title of 
plaintiff 1 is the same as that of plaintiff 
2 or depends on it, the only difference 
between them being that the plaintiffs 
were entitled not jointly, but severally, 
to the rents for the period prior to, and 
subsequent to, the transfer, 

There is, therefore, no bar under 0.1,E* 
1, Civil P. C., since both plaintiffs have a 
right to relief in respect of the same series 
of acts or transactions severally, and if 
they had brought separate suits a common 
question of law or fact would arise. Nor 
is there any bar of O. 2, E. 3, since' 
plaintiffs have causes of action in which 
they are jointly interested against the 
same defendant, for both plaintiffs are 
interested in proving the series of trans- 
actions by which plaintiff 2 became 
entitled to recover the rents from the 
defendants. The difficulty is that 
plaintiff 2 did not ask for the relief to* 
which he is undoubtedly entitled. lof 
these circumstances, though the Court 
has wide powers in granting relief, there 
may be some objection in granting relief 
when none is sought, and the learned 
pleader for the appellant has, therefore^ 
asked for leave to amend his plaint so as- 
to recover rents prior to the date of the 
transfer. 

It has of course frequently been? 
laid down by all the High Courts 
that a party should be awarded such 
relief as he is found to be entitled to,, 
though it may differ, from the relief 
which he claims, the commonest case of 
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that character being when a plaintiff 
claims exclusive possession and fails to 
prove his case as regards that but proves 
a right to joint possession, and in such 
a case he can be awarded joint possession. 
The present suit is not a case of that 
character, and I think there is a technical 
difficulty in the way of granting plaintiff 
2 relief without an amendment. The 
amendment is opposed on the ground 
that it will deprive the defendant of the 
right he has acquired by limitation, the 
claim to the rents prior to September 
1920 being now time barred. It is argued 
that leave to amend should be refused, 
where the effect of the proposed amend- 
ment is to take away from the defendant 
a legal right which has accrued to him 
by lapse of time. There is, however, no 
absolute prohibition to the granting of 
an amendment in such circumstances, 
and in several cases where equity re- 
quired it, the High Courts have allowed 
amendments to be made which have 
deprived the ^defendant of the right he 
had acquired by the statute of limitation. 
I may refer to the cases of Kisandas 
Bupohand v. Baohappa Vithoha (l) and 
Sevugan Chetty v. Krishna Aiyangar (3). 
These cases will be found collected at 
pp. 459 and 460 of Mulla’s Code of Civil 
Procedure, 8th Edn, under O. 6, E 
17. The Privy Council, in the case of 
Charofi Das v. Amir Khan (2) said that 
there was no ground for suspecting that 
the plaintiffs had not acted in good faith: 

“ all that happened was that the plaintiffs, 
through some clumsy blundering, attempted 
to assert rights that they undoubtedly pos- 
sessed under the statute in a form which the 
statute did not permit.” 

These observations will, in my opinion, 
apply to the facts of the present case, 
and I am, therefore, of opinion that the 
present is a case in which it is equitable 
that the amendment should be allowed 
for the reason that the defendant has no 
right to retain the rents, and that the 
plaintiffs appear to have made a mistake 
of law in not splitting the rents into two 
parts and making their respective claims 
to the portion of rents to which they are 
separately entitled. I am, therefore, of 
opinion that the amendment should be 
allowed, and the decree of the lower 
appellate . Court modified by awarding 
plaintiff 2.r0nts prior to the date of trans- 
fer to plaintiff. !. 

S.N./r.^. Decree modified. 


A. L R« 1929 Bombay 55 

Mirza and Baker, JJ. 

Gajanan Sitaram and others — Plain- 
tiffs — Appellants. 

V. 

Sitaram Baghunath — Defendant 2— 
Respondent 1. 

Second Appeal No. 880 of 1926, Deci- 
ded on 27th September 1928, from deci- 
sion of Dist. Judge, Ratnagiri, in Appeal 
No. 153 of 1925. 

(a) Hindu Law — Alienation — Legal neces- 
sity — Amount due to mortgagee becoming 
payable five days after sale — Sale was for 
legal necessity. 

Property had been mortgaged by the father. 
After his death, one of his sons, who had at- 
tained majority, sold the property with the 
consent of his mother because the amount 
payable to the mortgagee was to become pay- 
able five days after the date of the sale. 

Held : that there was a legal necessity to 
sell the property in order to pay off the mort- 
gacee. [P 56 0 1] 

(h) Hindu Law — Alienation — Manager — 
Sum not proved for legal necessity not ex- 
ceeding one-third — Sale is valid. 

Where a purchaser acting in good faith 
upon due inquiry, is able to show that the sale 
itself was justified by legal necessity, he is 
under no obligation to inquire into the appli- 
cation of any surplus and is not bound to 
make repayment of subh surplus to the mem- 
bers of the family challenging the sale. 

[P 56 0 2] 

Out of Rs. 4000 of the sale proceeds of pro- 
perty, Rs. 1400 were not proved to bo for legal 
necessity. 

Held : that the sale was not invalid, because 
the balance did not much exceed one-third of 
the total sale-proceeds ; A, J. B. 1927 P. C. 37; 
A, I, R. 1927 P. C. 121 and A, I. R. 1927 P.C. 
246, Foil. [P 56 G 1] 

D. S. Varde — for Appellant. 

V. B. VirJear — for Respondeat 1. 

Mirza, J. — The finding of the lower 
appellate Court is that the sum of rupees 
4,000 was paid by defendant 2 for the 
purchase of the property in which the 
appellant (original plaintiff l), original 
plaintiff 2, and defendant 1 were interes- 
ted. Out of the purchase money Rs. 2,600 
were paid to the mortgagees for redeem- 
ing the property. To that extent, it is 
admitted that the sale would be for a legal 
necessity, if the mortgage amount had 
then matured. The balance of Rs. 1,400 
was paid by defendant 2 to defendant 1, 
the eldest male member of the joint 
family. Defendant 1 admitted that part 
of this sum of Rs. 1,400 was utilized by 
him for the payment of family debts. 

It is urged, on behalf of the appellant, 
that his interest in the property is not 
affected by the sale to defendant 2 as the 
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the sale*wa6 not for ^ \eg%l necessity. 
Mr. Varde has argued that there would be 
no legal necessity to pay off the mortgage 
Amount before it matured and could be 
iemanded. The amount’ payable to the 
laortgagee w^s to become payable five 
lays after the date of the sale. There can 
be no hard and fast rule as to when the 
tegal necessity arises in respect of the 
payment of a mortgage debt. The evi- 
dence showed that defendant 1 and his 
mother were both satisfied that the sale 
would be advantageous to the estate and 
as the time was drawing near for the pay- 
ment to the mortgagee, and the mortgage 
amount would then have to bo found, 
bhere was, in my opinion, a legal neces- 
sity to sell the property in order to pay 
Dff the mortgagees. With regard to the 
balance of Bs, 1,400 it was admitted by 
defendant 1 that he had told Ketkar, 
defendant 2’s agent, that the sum was re- 
quired by him to pay off other debts. As 
Ketkar had since died defendant 2 was 
unable to show what other inquiries 
Ketkar had made with regard to the legal 
necessity for the balance of Bs. 1,400. In 
my opinion, there was no reason for 
Ketkar to disbelieve the information 
which he had admittedly received from 
defendant 1 that this amount was needed 
to pay off other debts. The purchaser is 
not bound to see to the application of the 
money, The recent rulings of the Privy 
Council have laid down that where the 
major portion of the consideration is for 
legal necessity and it has been shown 
that the transaction is bona fide and the 
consideration has been paid by the purcha- 
ser the sale would be binding. In Sr^- 
Icrishan Das v. Nathu Bam (l) their Lord- 
ships of the Privy Council in reviewing 
the Indian case law on the subject have 
not disapproved of certain cases where 
the proportion between the amount re- 
quired for legal necessity and the amount 
not proved to be required for legal neces- 
sity was as ^rds to H and yet the sale 
was upheld. In the present case the pro- 
portion would be very nearly as ^rd 
to Hrd, if Bs. 1,400 are to be excluded 
from family necessity. In my opinion the 
judgment of the lovrer appellate Court 
should be upheld aud this second appeal 
dismissed with costs. The claim for 
pleaders' fees should be ascertained by 
the Taxing Officer. 

Baker, J. — I agree. The case is covered 
by the Privy Council decisions in Sri* 
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krishn Das v. Nathu Bam (l) ; Niai^at 
Bai V. Din Dayal (2) ; and Gauri 
Shankar v. Jiwan Singh (3). The only 
difficulty that may arise is that the part 
of the consideration which is not proved 
to be for legal necessity, viz., Bs. 1,400 
out of Bs. 4,000, is rather high but it 
does not very much exceed the Hrd which 
in several other cases reviewed in the 
judgments of the Privy Council has been 
held as not invalidating the sale. In^any 
case the Privy Council has laid down 
that, in accordance with authority, where 
a purchaser acting in good faith upon due 
inquiry, is able to show that the sale 
itself was justified by legal necessity, he 
is under no obligation to inquire into the 
application of any surplus and is not 
bound to make repayment of such surplus 
to the members of the family challenging 
the sale. 

In Gauri Shankar v. Jiwan Stngh (3) 
the Privy Council has laid down that 
transactions of sale of family property 
which, in their real essence and substance, 
are sales for family necessity will not be 
narrowly scrutinized, especially when 
such transactions have stood unchallenged 
for a considerable length of time The 
application of arithmetical calculations to 
such transactions is a question of doubt. 
It may be that a purchaser may be will- 
ing to buy a block of property for a price 
w^hich exceeds the mortgage amount but 
he will not be willing to buy a portion of 
the property for a lesser amount and it is 
not possible for a manager always to sell 
only so much of the family property as 
would just suffice to meet the amount foi 
which necessity is proved There must 
be a certain amount of latitude in such 
matters. In view of the rulings of the 
Privy Council referred to above, I thint 
the view taken by the learned Districi 
Judge is reasonable, and although he has 
not quoted these decisions the genera] 
principles of them seem to have beer 
present to his mind at the time of writing 
his judgment. I agree, therefore, that the 
decree of the lower appellate Court shoulc 
be confirmed and the appeal dismissec 
with costs. 

s L./r.K. Appeal dismissed. 


(1) A. I, R. 1927 P. 0. 37=49 AlU 149=54 I 
A. 79 (P.O.). 

(2) A. I. R. 1927 P. 0. 121=s3 Lah. 697=5- 
I. A. 211 (P.O.). 

(3) A. I. R. 1927 P. 0. 246. 
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Marten, C. J., and Morphy, J. 

Motising — Defendant 1 — Appellant. 

V. 

Mt. Durgabai and another — Plaintiff 
and Defendant — Respondents. 

First Appeal No. 63 of 1926, Decided 
on 28th August 1928, from decision of Ist 
Class Sub-Judge, Dhulia, in Civil Suit 
No. 407 of 1921. 

Hindu Law — Schools of Law — Family of 
Raghuvamshis migrating from Oudh to Khan* 
desh — Departure from several customs of 
Oudh — Departure not amounting to aband- 
oning original personal law — Benares school 
of law continued to govern the family — Ex- 
press authority to adopt was necessary. 

Long bafore living memory, a family of 
Raghuvamshis migrated from Oudh to Khan' 
desh. In spite of the departure from the cus- 
toms of Oudh in some matters, there was no 
proof showing that the personal law as to suc- 
cession had been given up or that any parti- 
cular custom of adoption had been engrafted 
on the personal law. 

Hdd : that the family continued to be go- 
verned by the Benares school of law and that 
adoption, without express authority, was, 
therefore, invalid : A. /. R. 1921 P.G. 69 ; 12 
M. I. A. 81 (P.C.) ; A. /. R. 1915 P.C, 86 ; 29 
Cal. 433 (P.C.) ; A. I. R. 1923 Cal. 485 and 1 
S. D. A. (Beng.) 56, Rel. on. [P 59 C 1] 

H. C. Goyajee and K. H. Kelkar — foi 
Appellant- 

O. N- ThakoVt B. W. Desai and P. F. 
Kane — for Respoudents. 

Marten, C. J . — This is an appeal by 
the minor defendant 1, Babu Motising 
alias Baliram Dagdusing, against the de- 
cision of the learned trial Judge in favour 
of the plaintiff Durgabai, the widow of 
one Dagdusing, to the effect that the de- 
ceased Dagdusing was governed by the 
Benares school of Hindu law at the date 
of his death, and that accordingly it was 
necessary for the validity of any adoption 
by his widow that she should have been 
given express authority by the deceased, 
and that on the facts of this particular 
case no express authority was proved. Be- 
fore the learned Judge it was also con- 
tested whether the adoption had been 
made at all, but that point was found in 
favour of the minor, and no contest arises 
as to that before us. 

We are left, therefore, with two main 
points : (l) Did the deceased ever ex- 
pressly authorize his widow to adopt the 
minor? (2) If not, was the deceased go- 
verned by the Benares school as being the 
school of Hindu law governing his com- 
1929 B/8 


munity before it migrated to Khandesh ? 
Or, on the other hand, was his law that 
of the Bombay school as being the law 
prevailing in Nandurbar in West Khan- 
desh where he and his community had 
lived for a great number of years ? (The 
judgment then discussed evidence and 
holding that the minor failed to establish 
the alleged express oral authority, pro- 
ceeded ) I now come to the next point 
as to what school of law the deceased was 
governed by, because, if he was governed 
by the Bombay school of law, then no 
express authority would be necessary and 
the senior widow could adopt. Now here 
I may interpolate this because I had in- 
tended to say it before. The learned 
Judge thinks that the true explanation of 
the omissions in the documentary evi- 
dence is that Dodhusing, the pleader’s 
clerk, knew a little law but not quite 
enough, and that he did not realize that 
if the deceased was governed by the Ben- 
ares school, express authority was neces- 
sary. Accordingly, all his plans were laid 
on the basis that the ordinary law of 
Bombay applied and that that is the ex- 
planation of incidentally the delay in the 
case, and why the validity of the adoption 
was not in the first instance effectively 
challenged. 

On the main point, I think, it is clear 
that, to borrow the language used in So- 
orendrnath Boy v. Mt. Heeramonee 
Burmoneah (l), this community of Raghu- 
vamshis migrated to Khandesh at some 
distant period of which no record is pre- 
served. It must be at least five or six 
generations ago. It may very well be at 
a much earlier date. On the evidence 
before us it is impossible to give even an 
approximate date, except that it is long 
before living memory. The place from 
which they migrated was in all probabi- 
lity Oudh. Before us, it was not disputed 
that the law of the place from which they 
migrated was the Benares school of law. 

Now that being so, the ordinary pre- 
sumption that the law to apply is the 
law of the province in which the parties 
reside, is rebutted. The .presumption 
next applicable is that this community on 
migration to Khandesh carried with them 
the law which had governed them up to 
migration, namely, the Benares school of 
law. That is quite clear from numerous 
authorities. Thus it is stated by Lord 

(1) [1868] 12 M.I.A. 81=10 W.R. 36=2 Su- 
ther 147=2 Sar. 372 (P.C.). 
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Haldane in Abdurahim Haji Ismail 
Mithu V. Halimabai (2) (p. 41 of 43 

“ Where a Hindu family migrate from one 
part of India to another, prima facie they 
carry with them their personal law, and, if 
they are alleged to have become subject to a 
new local custom, this new custom must be 
affirmatively proved to have been adopted, but 
when such a family emigrate to another coun- 
try, and, being themselves Mahomodans, settle 
among Mahomedans, the presumption that 
they have accepted the law of the people whom 
they have joined seems to their Lordships to be 
one that should be much more readily made* 
All that Has to be shown is that they have so 
acted as to raise the inference that they have 
cut themselves off from their old environments. 
The analogy is that of a change of domicile on 
settling in a new country rather than the ana- 
logy of a change of custom on migration with- 
in India. The question is simply one of the 
proper inference to be drawn from the circum- 
stances.” 

That was a Mahomedati case. Cases 
where the parties were Hindus will be 
found in Bahvant Bao v. Bajt Bao (3) 
and also in Parhatz Kumari Debt v. 
Jagadis Chunder Dhabal (4), where it is 
said (p 96 of 29 I. A) : 

‘* The tenacity of such customs, even under 
the strain of migration, has been repeatedly re- 
cognized by the law, in questions such as the 
present. Accordingly, the question being pri- 
marily one of personal as distinguished from 
geographical custom, it is of the first import- 
ance to inquire of the origin of the family,” 
Then at p. 97 it is said : 

” When, returning from successions, regard 
is had to the evidence relating to ceremonies 
at marriages, births, and shradhs, it cannot bo 
disputed that there is a strong body of affirm- 
ative evidence in support of the continuance 
and against the relinquishment of the Mitak- 
shara in this family.” 

Then in Soorendronath Boy v. Mt. 
Heeramonee Burmoneah (1), to which I 
have already alluded, it is said (p. 96) : 

” This, indeed, is not decisive of the ques- 
tion as to the devolution of property in the 
family by right of succession, since a family 
might retain its religious rights, and yet ac- 
quiesce in a devolution of property in the com- 
mon course of descent of property in that dis- 
trict, amongst persons of the same race. But 
still there is in the Hindu law so close a con- 
nexion between their religion and their suc- 
cession to property, that the preferable right to 
perform the shradh is commonly viewed as 
governing alsct the question of the preferable 
right to succession of property *, and as a 
general rule they would be expected to be found 
in union.” 

These last two cases show the import- 

*■ (2) AJ[»R. 1915 P.O. 86=43 I. A. 35 (P.O.). 

(3J A.I.R. 1921 P.O. 59=48 Cal. 30=47 I.A. 
213 (P.O.). 

t4) [1902] 29 Cal. 438=29 I.A. 82=8 Sar. 205 
(P.O.). 


auce to be attached to oerethonies as indi- 
cative of the prevailing personal law of 
the community in question. 

So, too, in Sarada Prasanna Boy v. 
Umahanta Hazari (6), the way in which 
a presumption may shift according to 
various facts is shown in the judgment of 
Mookerjee, J., at p. 373. That was a case 
where the family of the deceased had mi- 
grated into Bengal from the. North West 
Provinces where the Mitakshara law 
prevailed, but had adopted the Dayabhaga 
law of Bengal for generations ; and it was 
held that the succession to the deceased 
ought to be governed by the Dayabhaga 
law. 

Another instance where ths change of 
personal law was held proved will be 
found in an old case from Bengal, viz., 
Bajehunder Narain Ghowdry v. GocuU 
chand Goh (6) There, there had been a 
somewhat similar migration, and the 
Court came to the conclusion that as the 
family priest was then a Brahmin of Ben- 
gal, and as the ancestors of the parties 
had intermarried with Bengal women, 
and as their religious ceremonies con- 
nected with funerals or marriages were 
conducted sometimes according to the 
Mithila law and sometimes according to 
the Bengal law, and there had been no 
uniform observance of the ordinances of 
the Mithila law, under all the circum- 
stances of that particular case, the law ol 
Bengal ought to prevail. 

Now those being the general principles 
of law, we have to coqsider whether the 
minor has discharged the onus of proof 
that this Community had abandoned their 
original law, and had adopted the law 
prevailing in Khandesh with respect to 
succession to Hindu property. As regards 
any evidence to show that they had ex- 
pressly accepted the law of adoption pre- 
vailing in West Khandesh, it is quite 
clear that nothing of the sort is shown. 
The evidence as to any adoption at all 
having ever taken place is extremely 
meagre. Much less is it shown that any 
particular custom of adoption has been 
engrafted on to the personal law of that 
community. Therefore any attempt to 
prove an express custom of adoption ac- 
cording to the Bombay school is hopeless 
on the evidence before us. 

But what the appellant does rely on is 
the fact that in many important respects 

(5) A.I.R. 1928 Cal. 485=50 Cal. 370. 

(6) [1801] 1 S.D.A. (Beng.) 56. 
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^he communifcy has departed froto the 
customs of the place from v/hioh they 
migrated. These are principally in rela- 
tion to marriage. For instance, as regards 
Oudh, the evidence is that the community 
there is looked at as one family, and that 
its members can only marry outside that 
one family, which it regarded as being 
one gotra. On the other hand in the 
present community, they are broken up 
into many gotras, and it is clear that 
they are not confined to marriages out- 
side the community. 

Another important point is that in 
Oudh widows cannot remarry. In this 
community they can and do. In fact we 
understand that the plaintiff Durgabai 
herself had a previous husband before she 
married the deceased. So, too, about di- 
vorce. In Oudh, there is no divorce, where- 
as, in this community there is. Thus in 
the present case the deceased, in addition 
to the two widows we are concerned with 
here, had another wife, whom he had 
divorced. 

On the other hand, as the learned Judge 
points out the actual ceremony connected 
with their marriages is the ceremony 
that prevailed in Oudh. His view-is that 
this particular community closely resem- 
bles a similar community in the Central 
Provinces, who had also migrated from 
Oudh ; and that, in the course ‘ of that 
migration, this community had gradually 
fallen away from the higher standard pre- 
vailing in Oudh, and prevailing possibly 
amongst a rather higher class of people 
than the ones we have to deal with in the 
present case. Accordingly, his view is 
that though in certain particulars this 
community has deteriorated accorrding to 
an orthodox standpoint, yet that deteri- 
oration does not amount to this that they 
have abandoned their original personal 
law of succession 'and acquired as anew 
personal law the law of the country to 
which they have migrated. 

We have carefully considered what has 
been urged upon us in this respect, and in 
our opinion the view the learned Judge 
book is the correct one. In other words 
bhe minor has also failed to discharge the 
onus of proof that lies upon him in this 
respect also. The result is that the 
learned Judge’s judgment in our opinion 
ought to be affirmed on both points with 
the necessary result that the appeal must 
be dismissed. 
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Murphy, J. — This appeal relates to 
the estate of one Dagdusing Purdeshi, who 
died at Nandurbar, on 14th December, 
1915. About a month later, on 16th 
January 1916, one of Dagdusing’ s widows, 
liirabai, adopted a minor boy to her bus* 
band. The plaint in the case was filed by 
another widow Durgabai, and her com- 
plaint was that defendant 1, the boy 
alleged to have been adopted by defendant 
3, had not really been adopted, but that 
the adoption had been put up by inter- 
ested persons, including one Dodhusing, a 
relative of the late Dagdusing, and Nathu 
Eavji, who had been Dagdusing ’s gumasta. 
It is also alleged fn para. 6 of the plaint 
that, if the adoption had been carried out 
it was invalid by the personal law of the 
parties, who are governed, not by the 
Bombay school, but by the Benares school 
of Hindu law, and that by the teachings 
of that school an adoption by a widow is 
invalid, unless she has been expressly 
authorized by her late husband to carry 
it out. 

The first point involved in the appeal, 
therefore, is, what is the personal law 
which applies to the family of the late 
Dagdusing? The ordinary presumption 
in India is that the inhabitants of a par- 
ticular district are governed by the provi- 
sions of Hindu law which prevail gener- 
ally in that district. But this presump- 
tion does not exist in the case of immi- 
grants, the reasons of this exception be- 
ing that a Hindu is allowed to carry his 
personal law with him, because this per- 
sonal law is so closely connected with his 
religion, that it cannot well be separated 
from it. It appears that Dagdusing be- 
longed to a colony of people of an extrac- 
tion different from the ordinary inhabit- 
ants of Nandurbar in the Khandesh dis- 
trict, and known as Eaghuvamshis. They 
are mentioned in the Bombay Gazetteer, 
Vol. 12, at p. 54, and are described as im- 
migrants from Northern India, and the 
evidence in the case also points to the 
same conclusion, as it shows that there 
are colonies of Eaghuvamshis scattered 
over a large area at various places in India, 
and with a common tradition that their 
clan came originally from somewhere in 
Oudh. The Eaghuvamshis in fact appear 
to be one of the Eajput clans, and a good 
deal of evidence has been produced to 
show what their proper ceremonies and 
customs as to and in connexion with mar- 
riage, inheritance and adoption are. It 
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is unneoessary now to discuss all this 
evidence in detail, but I think it has been 
made out that in the cases of the better 
class of Eaghuvamshis, the customs in 
Benares and Oudh and the Central Pro- 
vinces, where there are similar colonies 
of Eaghuvamshis, differ from those in 
Khandesh. For instance, in one part of 
the country the •Eaghuvamshis possess 
only one ‘gotra,’ and consequently can 
only marry their daughters to a man of a 
different clan. But in Khandesh the 
Eaghuvamshis as a whole are divided in- 
to several ‘gotras' and a Eaghuvamshi 
may marry another Eaghuvamshi, pro- 
vided the sub ‘gotra’ is different. Again, 
in Oudh, widow remarriage is not al- 
lowed : so also divorce. While in Khan- 
desh, both these customs have been intro- 
duced into the caste. There is, however, 
no evidence as to any custom allowing a 
widow, of a man of this caste to adopt 
without his express authority. In fact, 
according to the witnesses, adoptions 
among them are very rare indeed, and 
very few have been instanced in the evi- 
dence. The Eaghuvamshis of Khandesh 
appear to have departed in many import- 
ant particulars from the customs of their 
ancestors, but there is nothing to show that 
on the one point with which we are now 
concerned, that is, the custom of adop- 
tion, they have come over to the Bombay 
school of Hindu law which allows a 
widow to adopt without any express autho- 
rity from her husband. I, therefore, 
think that the Benares school of law has 
been correctly applied by the learned Judge 
to this family of Eaghuvamshis of Nandur- 
bar. (His Lordship next dealt with the 
question of express authority to adopt, and 
5onoluded.) For these reasons, I agree 
with the learned Chief Justice that it has 
not been satisfactorily proved that Dagd- 
asing gave specific directions to his widow 
bo adopt the appellant, and that the lower 
Court’s decree must be confirmed and the 
appeal dismissed. 

Marten, C. J. — As regards the ques*"* 
bion of costs, the costs of respondent 1, 
bhe plaintiff Durgabai, of this appeal must 
be paid by the minor. But as between 
the minor and respondent 2 Hirabai who 
purported to adopt him, this litigation is 
largely due to the fact that Hirabai made 
this adoption which she now says is in- 
valid. 

Under all the circumstances of thi® 
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case we think that as regards this appeal 
Hirabai must be left to bear her own 
costs, and the minor left to bear his own 
costs. But this will be without prejudice 
to any application that the minor may 
make either in the guardianship proceed- 
ings or in another suit which Hirabai has 
brought in respect of her alleged half- 
share of the property that such costs of 
his should be refunded by Hirabai. Then 
as regards Hirabai ’s cross-objections they 
will be dismissed with costs. 

S.L /r.K. Appeal dismissed. 
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Baker, J. 

Baslingava Bevanshiddappa — Plain- 
tiff — Appellant. 

V 

Chinnava Karibassappa and another — 
Defendants — Eespondent s. 

Second Appeal No. 463 of 1926, Deci- 
ded on 4th September 1928, from deci- 
sion of Dist. Judge, Bijapur, in Appeal 
No. 130 of 1925. 

❖ (a) Transfer of Properly Act, S. 55— Pro- 
perty sold — Purchase money not paid — Suit 
for pos^ssion by purchaser— Decree may be 
passed according to conditions and circum- 
stances of the case — Equitable relief may be 
given. 

In a suit by vendee to recover possession of 
property, whore all or part of the purchase 
money remains unpaid, the decree may be sub- 
jected to restrictions and conditions appro- 
priate to the circumstances of the case. The 
Court has power to give equitable relief. 30 
All. 125; 11 Bovt. L. R. 383 ; 17 C. W. N. 1161 
and 11 All. 244, Foil.: 43 Mad. 712, Diss. from. 

[P 62 C 2] 

(b) Practice — Rights of various parties 
should be decided in single suit as far as 
possible to avoid succession of suits. 

Rights of various parties should be decided 
in one suit rather than in a number of suits, 
as it is obviously undesirable that the matter 
in controversy which may be settled without 
disadvantage to any of the parties in a single 
litigation should be repeatedly agitated in a 
succession of suits : 17 C. W. N. 1161, Appr. 

[P 63 0 i; 2] 

G. B. Chitale — for Appellant. 

H. B. Gumaste and G. JS. Madbhavi — 
for Respondents. 

Judgment. — The plaintiff and the de- 
fendants are sisters. The plaintiff sued 
to recover possession of the house in suit 
alleging that it belonged to her father 
Shivlingappa, who sold it to her on 15th 
December 1920, for Rs. 1,000 and deli- 
vered possession. During her ahaenoe 
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from the village she was dispossessed by 
the defendants, her sisters. Defendant 3 
admitted the plaintiff's claim. Defen- 
dants 1 and 2 alleged that the transaction 
was hollow and colourable and without 
consideration, and denied plaintiff's pos- 
session. The first Court, the Subordinate 
Judge of Muddebihal, held that the pur- 
chase was proved, but no consideration 
was paid. He held that it was not proved 
that the transfer was colourable and with- 
out consideration, and he passed a condi- 
tional decree in the following terms : 

^‘Plaintiff should feake possession of the en- 
tire house desoribed in plaint if within three 
months from the date hereof she pays defen- 
dats 1 and 2 Rs. 500. In default of such a 
payment her claim to a moiety of the house 
shall stand dismissed and in case of such de- 
fault plaintiff will recover by partition only a 
half share in the house 

The reason of the form of the decree is 
that Shivlingappa, the vendor, who is the 
father of plaintiff and defendants, having 
-died without leaving male issue, the plain- 
tiff and defendants became owners of the 
house. Defendants 1 and 2, who contest 
the claim, are entitled to one-half, and 
the plaintiff is entitled to the other half, 
that is, one-fourth in her own right, and 
the remaining one-fourth of defendant 3 
who admits her claim. Consequently de- 
fendants 1 and 2, being owners of half 
the house, are entitled to half the original 
consideration of Rs. 1,000 that is, Rs. 500. 
That is the reasoning on which the decree 
of the first Court is based- The plaintiff 
appealed to the District Judge, and the 
only grounds taken in appeal were, first, 
that the burden of proof on the issue of 
consideration should have been thrown 
on the defendants, and secondly, that 
plaintiff had proved the consideration. 
The point as regards the conditional terms 
of the nature of the decree was not taken 
in appeal. The District Judge of Bijapur 
dismissed the appeal summarily, holding 
that the burden of proving consideration 
lay on the plaintiff, and that even if it 
did not, the burden of proving failure of 
the consideration had been discharged by 
the defendants. He, therefore, dismissed 
the appeal under 0. 41, R. 11, Civil P. C. 
The plaintiff makes this second appeal. 

Two points are taken in the appeal. 
The first is that the burden of proof of 
consideration has been wrongly placed, 
e»nd the second, which is the more impor- 
tant point and which was not taken in 
the Courts below, is that the decree in its 
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conditional form* cannot be supported- 
The first point may be disposed of very 
shortly. It is contended, on the autho- 
rity of Gangadas v. Dama (l}, that the 
burden of proof rests on him who impugns 
the authenticity of a deed, the execution 
of which by the owners of the property 
to which it relates is admitted or pix)ved, 
and the onus should properly be placed 
on the defendant who disputes payment 
of consideration when execution and re- 
ceipt of consideration are admitted by the 
obligor. Shivlingappa, the original vendor 
is dead, and beyond his admission on the 
sale-deed, there is no other evidence to 
prove the consideration except what has 
been brought forward iu the present suit, 
but the same judgment goes on at p. 178 
to say : 

“No doubt a defendant may be regarded as 
sustaining the onus as to consideration by 
eliciting statements from the plaintiff’s wit- 
ness sufdcient to make the payment of oon- 
sideratiou grossly improbable.” 

The Judge of first instance at p. 4, line 
59 of his judgment states : 

“There is such a great divergence in the 
statements of the three witnesses that I feel 
convinced that they are lying.” 

This, therefore, supports the view of 
the learned appellate Judge that granting 
that the burden of proving failure of con- 
sideration is on the defendants, they have 
discharged it. So far, therefore, as the 
question of burden of proof is concerned, 
there are no reasons for differing from the 
view which has been taken by the lower 
appellate Court. 

The second point, which was not taken 
in the lower Courts, is one of rather more 
difficulty. The learned pleader for the 
appellant has contended that under S. 55, 
T. P. Act, Cl. (1) (f), the seller is bound 
to give the buyer or such person as he 
directs such possession of the property as 
its nature admits, and he, therefore, con- 
tends that he is entitled to take posses- 
sion of the property, that under S. 55, 
Cl. (4) (b), the seller is only entitled to a 
charge upon the property in the hands of 
the buyer for the amount of the purchase 
money or any part thereof remaining un- 
paid, and therefore, the conditional decree 
of the lower Court by which the plaintiff 
was awarded possession on payment of 
Rs. 500 to defendants 1 and 2, being the 
unpaid purchase njoney, is wrong in law. 
In support of this contention he relies 
on a ruling of the Madras High Court in 

Tlj [1903] 5 Bom. L. R* 177. ^ 
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Krishnamma v. Eottipalli Mali (2). The 
first Court, in the last paragraph of its 
judgment, has relied for the terms in 
which the decree is framed, on two cases 
of the Allahabad High Court: Shib Lai 
V. Bhagwan Das (3) and Baijnath Singh 
V. Paltu (4), which were followed in 
KevaMas v. Nagindas (5). The Madras 
High Court, in the case of Krishnamma 
V. Kottipalli Mali (2), laid down, relying 
on another case of the Madras High Court 
in Velayutha Chetty v. Govindaswami 
Naiken (6), that it is not in the power of 
the Court to give equitable relief to miti- 
gate or suspend the consequences laid 
down by a Statute, and that the plain 
words of the Statute, that is, of S. 55, 
T. P Act, could not be whittled away by 
the application of so-called equitable doc- 
trines, and they expressly dissent from 
the contrary decision in Baijnath Singh 
V. Paltu (4). Now, whatever may be my 
own view of a question, I am bound, in a 
case where varying High Courts have 
expressed differing views on a point of law 
of some importance, to follow the rulings 
of this Court. The ruling to which I 
have referred above, viz., Kevaldas v. 
Nagindas (5), expressly follows the ruling 
in Baijnath Singh v. Paltu (4), that is 
to say, this Court has expressed its ap- 
proval of that decision of the Allahabad 
High Court, which has been dissented 
from in Krishnamma v. Kottipalli Mali 
(2) and, therefore, although there may bo 
no case of this Court exactly on all fours 
with the present case, if I were to follow 
the Madras decision, I should be dissent- 
ing from that which has been approved 
of by this Court, viz., the case of Baij- 
nath Singh v. Paltu (4). It is quite true 
that in Kevaldas v. Nagindas (5), it is 
stated (p. 385) : 

“The fact that part of the consideration for 
a sale has not been paid does not make it void 
wholly or partially. All that the vendor is 
legally entitled to in that case is a lien on the 
property sold to the extent of the amount not 
paid.” 

Now in the Allahabad case of Baijnath 
Singh v. Paltu (4), it is stated that 
(p. 127) : 

' ■ “In the case of Shih Lai v. Bhagtvan Das (3), 
to which we have already referred, it was laid 

(2) [1920] 48 Mad. 712=38 M. L. J. 467=66 
I. C. 530=(1920) M. W. N. 880. 

S tl889] 11 All. 244=(1889) A. W. N. 96. 
[1908] 30 All. 125=5 A. L. J. 96=(1908) 
A. W. N. 88. 

(6) [1909] 11 Bom. L. R. 888=2 I. 0. 429* 

(6) [1910] 84 Mad. 543=8 1. 0. d64=(1910) 
M. W. N. 687. • 


down by Mahmood, J., rightly, we think, that 
equities may exist in favour of a defendant tc 
a suit like the present one so as to subject the 
decree to restrictions and conditions a]^ro* 
priate to the circumstances of the case. Here 
there is such an equity arising out of the non- 
payment of the purchase money by the plain- 
tiff, and regard ought to be paid to it in any 
decision which the Court may pass,” 
and the decree was that (p. 127) : 

“if within six months from this date, the 
plaintiff pay to the defendants the sum of 
Rs. 200, the amount of the purchase moneys 
the property mentioned in the plaint be deli- 
vered to him, but in default of such payment 
the plaintiff shall forfeit his right to recover 
the property. If the plaintiff do not pay the* 
purchase money within the time aforesaid, his 
suit will stand dismissed with costs in all 
Courts.” 

The principle, therefore, laid down by 
the Allahabad High Court, was that in a 
suit by a vendee to recover possession of 
property, where all or part of the pur- 
chase money remains unpaid, the decree 
may be subjected to restrictions and con- 
ditions appropriate to the circumstances 
of the case. That decision was approved 
by this Court in Kevaldas v. Nagindas (5), 
although in that particular case no res- 
trictions were imposed in the decree. I 
do not think it necessary to refer to Umed^^ 
mal Motiram v. Davu (7), where certain 
conditions were imposed in a case where- 
one of the parties had a lien on the house 
for the amount of the unpaid purchase 
money, because that case is prior to the 
Transfer of Property Act. But the other 
cases which are referred to above are sub- 
sequent to the Transfer of Property Act,, 
and this Court appears to have followed 
the view of the Allahabad High Court in 
preference to that taken by the Madras 
High Court. The learned pleader for the- 
respondents has referred to the case of 
Nilmadhab Parhi v. Eara Proshad Parhi 
(8), where it was held that the vendor 
had a lien on the land for the unpaid 
balance of the purchase money, and though 
the lien does not entitle him after execu- 
tion of the conveyance to resume posses- 
sion of the land sold, it gives him the* 
right to keep the title-deeds until pay- 
ment, and that a Court of equity can 
direct the vendor to be again let into pos- 
session, if on a sale directed by it for 
enforcement of bis lien the property ia 
found unsaleable at an adequate price, and 
that the right of the purchaser to obtain 
possession under S. 56 (l) (f), T. P. Act> 

7) [1878] 2 Bom. 647. 

8) [1918] 17 0. W. N. 1161=20 I. 0. 825=19 

0. L. J. 146. 



Asstt. Oollb., Salsette v. Damodardas Bombjiy 63 


and the right of the vendor to realize the 
unpaid balanoe of the purchase money 
under S. 65 (4) (b) may be enforced in one 
action. In the decree the purchaser was 
directed to deposit in Court the unpaid 
balanoe of the purchase money within a 
time specified, failing which the suit was 
directed to be dismissed.^ At p. 1146 their 
Lordships say : 

“We entirely agree in the observation of 
Mahmood, J. in Shib Lai v. Bhagwan Das (3), 
that in a case, such as this, an equity may 
exist in favour of the defendants so as to 
subject the decree for possession to restrictions 
and conditions appropriate to the circum- 
stances of each case. This view has been ad- 
opted by the Bombay High Court in Uniedmal 
Mohram v. Dava (7), by the Allahabad High 
Court in Baijnath Singh v. Paltu (4), and by 
the Madras High Court in Subrahmania Ayyar 
V. Poovan (9). With all deference to the 
learned Judges who decided the case of Vela- 
yatha Chetty v, Govindasioami Naiken ( 6 ), we 
are not able to adopt the view they took of the 
effect of the statutory provisions on the sub- 
ject : there is no reason why the right of the 
purchaser to obtain possession under S. 55 (1) 
(f), T. P. Act, and the right of the vendor to 
realize the unpaid balance of the purchase 
money under S. 55 (4) (bj should not be recog- 
nized and enforced in one action.” 


for the unpaid purchase money, the result 
will be exactly the same as that pointed 
out by, their Lordships of the Calcutta 
High Court at p. 1164 of the case quoted 
above, where they say : 

“If we accept the contention of the respon- 
dents the result will be that the plaintiffs will 
obtain an unconditional decree for possession, 
the vendor will be driven to institute a suit to 
enforce the lien which he possesses over the 

property for the unpaid purchase money 

It is obviously undesirable that the matter in 
controversy which may be settled without dis- 
advantage to any of the parties, in a single 
litigation should be repeatedly agitated in a 
succession of suits.” 

I entirely agree, with respect, with 
these remarks, and in view of the con- 
siderations which I have referred to above, 

I am of opinion that although there is no 
Bombay case in which a conditional 
decree of the nature of the present decree 
has been passed, yet in the peculiar cir- 
cumstances of the present case the decree 
of the lower Court should be confirmed, 
and the appeal dismissed with costs. 

A.L./r K. Appeal dismissed. 


The case of Krishnamma v. Kottipalli 
Mali (2), referred to above, is based on 
the case in Velayutha Chetty v. Govinda- 
swami Naiken (6), which has been dis- 
approved of by the Calcutta High Court. 
The result, therefore, of the decisions 
would seem to be that the view adopted 
by the Allahabad High Court has been ap- 
proved of by the Calcutta High Court and 
by this Court in the decisions referred 
to above, and it is only the Madras High 
Court that has taken the opposite view 
of the effect of S 55, T. P. Act, in prohi- 
biting the imposition of equitable consi- 
derations in the framing of a decree in a 
suit of the character of the present In 
these circumstances I am bound to follow 
the previous decisions of this Court in 
approving of the decisions of the Allaha- 
bad High Court rather than that of the 
High Court of Madras, and, with respect, 
I may say that I agree with the views 
expressed by the Calcutta High Court in 
Nilmadhah Parhi v. Hara Proshad Parhi 
(8) that there is no reason why the rights 
of the various parties should not bo de- 
cided in one suit rather than in a number 
of suits. If the plaintiff in this suit is 
given unconditional possession, and defen- 
dants 1 and 2 are driven to a separate 
suit for the purpose of enforcing their lien 
(9) [1902J 27 Mad. 28. 
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Marten, C. J , and Murphy, J. 

Assistant Collector ^ Salsette — Appel- 
lant. 

V. 

Damodardas Tribhuvandas Bhanji and 
others — Respondents. 

First Appeal No. 38 of 1927, Decided 
on 16th August 1928, from decision of 
Jt. Judge, Thana, in Reference No. 109 
of 1924. 

Land Acquisition Act (1 of 1894), Ss. 27 
and 53 — Collector’s award upheld — Costs 
refused by lower Court — Landowner’s exag- 
gerated demands explained by uncertainty 
of land market — Government costs ought to 
have been awarded under Civil P. C., S. 35, 

The lower Court upheld the Collector’s 
award but refused Government costs by ex- 
plaining that the exaggerated demands of 
landowners were due to the uncertainty of the 
land market due to the boom and its after- 
math. There was nothing in the case incon- 
sistent with the special provisions of the Land- 
Acquisition Act. 

Held ; that S. 35, Civil P. 0., governed the 
case, and that the lower Court had exercised 
its discretion in. violation ol well-recognized 
principles ot law and, therefore, an appeal 
lay for costs only ; Cooper v. Whittinyham, 
(1880) 15 Ofi. D. 501 ; 27 Mad. 841 and 16 
Bom. 6T6, Bel. on. Upinann v. Forester, (1883) 
24 Ch. D. 231 and Civil Service Co-operative 
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Society v. General Steam Navigation Co, (1903*) 
3 K, B, 756, Bef. [P 65 C 2] 

P. B. Shingne — for Appellant. 

K. V, J oshi — for Bespondents. 

Marten, C. J. — I now turn to the four 
other appeals, namely. Nos. 38, 39, 195 
and 233 which are all by Government on 
the question of costs. Now here there 
has been no appeal by any of the clai- 
mant-landowners. Therefore, we must 
take it that the decision of the learned 
Judge upholding the award of the Land 
Acquisition Officer in respect of these 
particular pieces of land was correct. The 
award so made was at the uniform rate, 
as far as these lands are concerned, of 
Es. 1,260 per acre But as regards costs, 
the learned Judge stated as follows in 
para. 28 of his judgment : 

“ I, therefore, dismiss all the claims, but 
without -costs. The uncertainty of market 
created by the boom and its aftermath has 
been greatly responsible for the exaggerated 
demands. And having regard to that fact, I 
think this is not a fit case where I should 
saddle the owners with Government costs 
under S. 27.’* 

Now, what jurisdiction are we exercis- 
ing in the matter of costs in these land 
acquisition proceedings ? S. 27 (2), does 
not apply in the events which have hap- 
pened, because the award of the Collec- 
tor has been upheld. One relevant sec- 
tion is S. 27 (1) which directs : 

“ Every such award shall also state the 
amount of costs incurred in the proceedings 
under this pa^rt, and by what persons and in 
what proportions they are to be paid.” 

Further S. 63 says : 

“ Save in so far as they may be inconsistent 
with anything contained in this Act, the pro- 
visions of the Code of Civil Procedure shall 
apply to all proceedings before the Court 
under this Act.” 

It seems to us, therefore, that in a case 
like the present where there is nothing 
inconsistent in the special provisions of 
the Land Acquisition Act, we have to 
refer to S. 35, Civil P. C., which deals 
with costs. That section, shortly stated, 
leaves the costs in the discretion of the 
Court, but provides in sub-S. (2) that 

“ where the Court directs that any costs 
shall not follow the event, the Court shall 
state its reasons in writing.” 

Now, the general rule is clear both in 
England and under the Code, in India, 
namely, that speaking generally, costs 
ought to follow the event. But there 
may be certain circumstances to justify 
the Court in departing from that general 
rule and in depriving the successful party 
of his costs. Illustrations will be found 


in some of the authorities which have 
been cited to us. For instance, in Cooper 
V Whittingham (l), Sir George Jessel 
says (p. 504) : 

” As 1 understand the law as to costs it ia 
this, that where a plaintiff comes to enforce a 
legal right, and there ha? been no misconduct 
on his part — no omission or neglect which 
would induce the Court to deprive him of his 
costs — the Court has no discretion, and can- 
not take away the plaintiff’s right to costs. 
There may be misconduct of many sorts : for 
instance there may be misconduct in com- 
mencing the proceedings, or some miscarriage 
in the procedure, or an oppressive or vexatious 
mode of conducting the proceedings, or other 
misconduct which will induce the Court to 
refuse costs ; but where there is nothing of 
the kind, the rule is plain and .well-settled, 
and is as I have stated it. It is, for instance, 
no answer, where a plaintiff asserts a legal 
right, for a defendant to allege his ignorance 
of such right, and to say, ‘ if I had known of 
your right, I should not have infringed it.” 

That decision was followed in India in 
Kuppuswami Chetty v. Zamindar of 
Kalahasti (2) Another English autho- 
rity is Upmann v Forester (3), which is 
a decision by Chitty, J. In our own 
Court in Banchordas Vithaldas v. Bai 
Kasi (4), Bayley and Farran, JJ., 
state the circumstances under which an 
appeal lies from the exercise of discre- 
tion by the lower Court as to costs. They 
say (p. 682) : 

“ The principle to be deduced from these 
decisions is that appeal Courts should interfere 
with the exercise of discretion by the lower 
Courts as to costs when there has been any 
misapprehension of facts, or violation of any 
established principle, or where there has been 
no real exercise of discretion at all.” 

In that case they held that there had 
been a clear misapprehension of fact and 
law, and accordingly varied the judgment 
of the Court below. I may also refer to- 
Civil Service Co-operative Society v. 
General Steam Navigation Co. (5)> 
where Lord Halsbury, sittfng in the 
Court of appeal, came to the conclusion 
that there was no material upon which 
the learned Judge in that particular case 
could properly deprive the successful 
party of his right to costs. 

Therefore, it comes to this, that al- 
though the successful party is prima, 

(1) [1880] 15 Ch. D. 501=49 L. J. Ch. 752= 

43 L. T. 16=28 W. R. 720. 

(2) [1903J 27 Mad. 341. 

(3) [1883] 24 Ch. D. 231=52 L. J. Ch. 946= 

49 L. T. 122=32 W. R. 28. 

(4) [1892] 16 Bom. 676. 

(5) [1903] 2 K. B. 756 = 72 L. J. K. B. 938=^ 

89 L. T. 429=62 W. R. 181=9 Asp.M.a 

477=20 T. L. R. 10. 
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facie entitled to his costs, the Courts 
have a discretion which is to be exer- 
cised on well-recoguized principles and 
that if they fail to exercise their discre- 
tion on those principles then an appel- 
late Court may vary it. Can we say 
then here, that there was any violation 
of well-established principles as to costs ? 
In the first place, the learned Judge 
makes no reference to the general rule 
that the successful party's costs should 
follow the event. The only reason he 
gives is that the boom and its aftermath 
had created uncertainty in the land 
market and that that was responsible for 
the exaggerated demands put forward. 
Therefore, the learned Judge seems to 
consider that some, at any rate, of the 
claims were exaggerated. I think that 
was so as regards appeal No. 38 of 1927 
where Bs. 2 a square yard were claimed, 
and as regards appeal No. 195 of 1927 
where Re. 1-4-0 a square yard was clai- 
med, and also as regards appeal No. 233 
of 1927 where Re. 1-8-0 a square yard 
was claimed. On the other hand, I am 
not prepared to say with regard to ap- 
peal No. 39 of 1927 that the claim of ap- 
proximately annas ten a square yard was 
extravagant. I will, however, deal with 
the matter generally on the ground that 
some, at any rate, of the claims were 
extravagant, although in one there was 
not perhaps an exaggerated demand. 

Let us next consider the general result 
of the learned Judge’s decision. We 
know that, under the Act, claimants can 
appeal to the Judge from the decision of 
the Land Acquisition Officer without any 
fear that the Land Acquisition Officer’s 
award can be reduced Therefore, at the 
worst they will get what the Acquisition 
Officer awarded. Further, if they can 
succeed in increasing the award of the 
Acquisition Officer, then under S. 27 (2) 
of the Act, they must get their costs, 
subject to special circumstances such as 
an extravagant demand. But, if the 
learned Judge is right, then in his view 
extravagant claims can be safely made, 
if there are any grounds for putting them 
forward, because even if the claimants 
fail to reduce the award they have 
not to pay costs, and if only they 

can increase it they get their costs 
under S. 27 (2). In other words, the 
claimants are to be in the happy position 
of being able to say, ** Heads I win, tails 
' you lose.” 

1929 B/9 & 10 


1 can conceive no greater inducement 
to litigants to appeal in land acquisition 
proceedings than the adoption of a princi- 
ple of this sort. One can indeed test tho 
matter by what has happened in thia 
large group of cases, namely, that substan- 
tially every one of these 100 or more clai- 
mants has in fact appealed to the Judgo 
from the decision of the Land Acquisition 
Officer, for the Government appeals for 
the moment before us represent only n 
few of the cases and are in the nature of 
test appeals. 

And, as a matter of mere common 
sense, one can w:pll understand that^ 
for if the learned Judge is correct,, 
then the most each claimant stood to losa 
was his own pleader’s fees whereas, if h& 
won, there might be a substantial addi- 
tion to the purchase price and he would 
also get his costs. The temptation to 
appeal is further increased by the know- 
ledge that land valuation is not an exact 
science and that different minds may well 
rtach different conclusions as to value. 
Therefore, if we were to admit in princi- 
ple the accuracy of the learned Judge’^ 
views as to costs, then it w^ould meaD 
that substantially in all land acquisition^ 
proceedings, claimants could make extra- 
vagant demands without any real risk, 
except that^they might have to bear their* 
own costs. After all who are Govern- 
ment? They, in effect, represent the^ 
interests of the public. The land here- 
has been taken for the public benefit and»> 
speaking for myself, I fail to see on what 
principle of justice or equity, Government 
as representing the public should be 
deprived of their costs when they have 
successfully resisted the attempts of these 
numerous claimants to increase the awards 
which the Land Acquisition Officer made. 
We have before us a statement of the 
aggregate amount of costs Government are 
involved in. The total amounts to some- 
thing over fourteen thousand rupees. 
This is by no means then a trifling matter 
which we have to deal with. 

The result, in my opinion, is that the 
learned Judge exercised his discretion in 
violation of well-recognized principles of 
law and that he was not justified in law 
in exercising his discretion in the way 
he did, whether or not the claimants’ de- 
mands were extravagant. In my judg- 
ment, no adequate reason is shown for 
departing from the ordinary ^ rule that 
costs should follow the event. 
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Accordingly, I would hold thafc these 
appeals should all be allowed, and that 
the respondents should be directed to pay 
the costs of Government in the Court 
below and also before us. But the same 
qualification will be imposed asr in Assis^ 
tant Development Officer, Kurla Area, v. 
Zuje (6), namely, that in regard to the 
amount of the pleader’s fees awarded, the 
respondents should not have to pay any- 
thing in the lower Court in excess of what 
is certified by the Government Pleader 
concerned to have been really received by 
him from Government. That proviso 
^oes not apply to the costs in the appeal 
Court. 

Murphy, J. — I agree in the judgment 
delivered by the learned Chief Justice. 

S.L./r.K. Appeals allowed. 

(6) F. A. No. 126 of 1926, decided on 25th 
June 1928 by Fawcett, Ag. G. J. and 
Mirza, J. 
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Patkab and Baker, JJ. 

Abdulrahim Funumulla and others-^ 
Appellants. 

V. 

Sarafalli M ahamadalli — Respondent, 

Second Appeal No. 574 of 1926, Deci- 
ded on 15th August 1928, from decision 
of Dist. Judge, East Khandesh, in Appeal 
No. 197 of 1925. 

Lease — Construction — Lease for stipulated 
period — Lessee free to continue possession 
•on regular payment of rent ■— Principle of 
mutuality does not apply — Lessee can conti- 
nue for his lifetime. 

A lease for a particular period, after which 
an option is given to the lessee to continue in 
possession on payment of rent enures for 
lessee’s benefit, and the principle of recipro- 
city or mutuality cannot be invoked. After 
the expiry of the lease, the lessee can 
continue in possession as long as he pays the 
rent, that is, it enures during the lifetime of 
the lessee: 12 Cal. 117 (P.C.) ; (1874) P. J. 
177 and 36 Mad. 557, Ref, ; 4 Bom. 424 ; 11 
C. W. N. 809; A. I. R. 1927 P. 0. 116, Foil. ; 
A. I. R. 1915 P. C. 59 and Wood v. Beard, (1876) 
2 Ex. D. 30, Dist. [P 67, G 1 <fe 2] 

E. C. Coyajee and W. B. Pradhan — for 
Appellants. 

Jayakar and B. W. Desai — for Respon- 
tdent. 

Patkar J. — The land in suit belonged 
to defendant I’s father, Funumulla. 
-who leased to the plaintiff on 2nd April 
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1892, for a period of twenty-five years up 
to the last day of Falgun, Shake 1839, 
corresponding to 11th April 1918. De- 
fendant 1 mortgaged the land to de- 
fendant 2 on 23rd January 1922. The 
plaintiff alleged an oral agreement bet- 
ween him and the defendant 1 by 
which he secured a lease for fifty-one 
years on a rental of Rs. 300. Plaintiff, 
therefore brought this suit for specific 
performance of the oral agreement for a 
lease for fifty-one years, and in the alter- 
native, for a declaration that he was enti- 
tled to remain in possession so long as he 
pleased on the payment of Rs. 100 as 
rent. Both the Courts have found that 
the oral agreement with regard to the 
lease of fifty-one years is not proved. The 
only question arising in these appeals is 
as to the construction of the lease, Ejthi- 
bit 67. It is urged on behalf of the 
defendant that the lease is only for a 
period of twenty-five years. On the other 
hand it is urged that the lease is to conti- 
nue after the period of twenty-five years 
during the lifetime of the plaintifi’s firm. 

It was never contended in any of the 
lower Courts that the lease being granted 
for a building purpose was a permanent 
lease. If the subsequent conduct of the 
parties can be taken into consideration, 
according to the ruling in Toolshi Per- 
shad Singh v. Bam Narain Singh (1), it 
would appear that after the expiry of the 
lease of twenty-five years the plaintiff 
paid to the defendant an amount of 
Rs. 1,158 on account of payment of rent 
to the defendant. There is also the pro- 
missory note, Ex. 97, passed by the defen- 
dant on 16th November 1919, in which 
the amount borrowed is said to have been 
taken in part payment of the prospective 
rent. If the subsequent conduct of the 
parties be taken into consideration, it 
would follow that the lease did not come 
to an end at the expiry of twenty-five 
years. On the other hand the agreement 
set up by the plaintiff for fifty-one years 
on a rental of Rs. 300 is inconsistent 
with the supposition that the lease was 
a permanent lease. If, however, the subse- 
quent conduct of the parties be excluded 
from consideration, and the question is 
considered simply on the terms of the 
document, we agree with the view of the 
lower Court that the lease was for a period 
of twenty-five years certain, and that after 

(1) [1888] 12 Gal. 117 =*1.2 I. a. 205 = 4 Sar* 
646 (P. G.). 
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khe period of fewonty-five years, the lessee, 
l;he plaintiff was to remain in possession 
50 long as he paid rent, and could not be 
ousted from the possession of the property 
if he paid the rent regularly. 

It is urged on behalf of the defendant, 
relying on the case in Manicka v. Chm- 
nappa (2), that the lease by which the 
lessees were to hold for such time as they 
wished, was a tenancy at the will of the 
lessee which in law was a tenancy at the 
will of the lessor also. In the present 
case the lease was for a period of twenty- 
five years after which the lessee was to 
remain in possession so long as he paid 
the rent. The lease in the present case, 
therefore, represents a transaction where 
there was a lease for a particular period 
after which an option was given to the 
lessee to continue in possession on pay- 
ment of rent. Such an option, if ex- 
pressly given to the lessee, ought to enure 
for his benefit, and the principle of reci- 
procity or mutuality cannot be invoked 
in such a case. The decision in Mamcka 
V Chinnappa (2), is quite contrary 
to the ruling of this Court in Vaman 
Shripad v. Maki (3), which follows 
the earlier decisions in Oopalrao Vilhal 
Deshpande v. Bhavanrav Nagnath 
Mutalik (4) and Suleman Abraham More-- 
dhar v. Asmad Isap Dathra (5) It was 
held in those cases that where the lessee 
was to remain in possession so long as 
he-pleased or so long as he paid rent, the 
lease was to enure during the lifetime of 
the lessee. The termination of the lease 
was dependent upon the will of the 
lessee, and the exercise of the will by the 
lessee terminated on his death, and, 
therefore, it was held in those cases that 
the lease lasted till the lifetime of the 
lessee. In a subsequent case in Bat Sona 
V. Bai Hiragavri (6) it was held that the 
benefit of such an agreement could also be 
taken advantage of by the heirs of the 
lessee under S. 108 01 (j), T. P. Act 
The case in Vaman Shripad v Maki (3) 
was dissented from in Bai Sona v Bai 
Hiragavri (6). It was not contended in 
this case in the lower Court that the 
lease was a permanent lease, and it could 
not be so contended if regard is had to 
the subsequent conduct of the par- 

^2) [1912] 36 kad. 557 = 24 M. L. J. 641 =16 

I.-C. 1002=(1912) M. W. N. 811. 

(3) [1879] 4 Bom. 424. 

4) [1874] P. J. 279. 

(5) [1877] P. J. 177. 
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ties and the character of the suit. It 
is not, therefore, necessary to consider 
whether the ruling in Vaman Shripad v 
Maki, (3) or the conflicting decision in 
Bai Sona v. Bai Hiragavri, (6) should 
govern the facts of the present case 
We have to consider in this case whe- 
ther the lease expired at the end of 
twenty-five years or continued after the 
expiry of- ♦twenty-five years during the 
lifetime either of the lessee or the firm 
of which the lessee was the manager. 
The lease at one place recites that it is 
to continue for twenty-five years and 
“ only for twenty-five years the owner- 
ship is yours. ” In another portion of 
the lease it is stipulated that 

after the expiration of the (period of the) 
karar, when you will vacate the field of your 
own will, on that day we shall take (the same) 
into our possession. After the period of the 
karar we shall go on taking the said rent as 
long as the field will remain (in your posses- 
sion.)” 

It is further agreed that 
“ on the day on which you will hand over 
the field into our possession, on that day you 
should remove the building of your karkhana 
and we shall take the field and the repaired 
well into our possession. Till then the owner- 
ship of the field is yours. ” 

It appears clear from these stipula- 
tions that the lease was not to expire at 
the end of twenty-five years, but the 
lessee was to remain in possession so 
long as he pleased and so long as he 
paid the rent. Following the decision 
in the cases of Vaman Shripad v. 
Maki (3) and F, W Higgins v. Nobin 
Chunder Sen (7), we think that the lease 
was for a period of twenty-five years, 
and after the expiry of the lease, the 
lessee was to continue in possession as 
long as he paid the rent, that is, it was 
to enure during the lifetime of the lessee. 

On behalf of the plaintiff it is urged 
that the lease was to enure after the 
period of twenty-five years till the firm 
lasted No authority has been cited in 
support of that contention The will of 
the firm could only be exercised by the 
manager, in whose name the lease was 
passed. It would, therefore, follow that 
the lease would last till the manager was 
capable of exrcising the will, and would 
last till his lifetime On behalf of the 
defendant, reference was made to the case 
of Secretary of State v, Bai Eajbai (8). 
In that case, there was no option given 

S L1907] 11 C. W. N. 809. 

A. I. R. 1915 P. 0. 69=39 Bom. 626= 
42 1. A. 229 fP.CJ.h 
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to the lessees, and the only agreement in 
01. 10 was that they were to retain dur- 
ing the pleasure of Governmeut nine of 
the villages found under their mauage- 
meut when the Pargana fell into their 
possession. The option given there was 
in favour of the lessor, and the principle 
of reciprocity or mutuality was not 
urged in that case, and was negatived by 
the judgment. Eeference was made to 
the case of Wood v. Beard (9), In that 
case, the duration of the lease was made 
dependent on the lessor’s power of lett- 
ing, and it was held that the lease was 
void for uncertainty. But a lease for 
life even under the English law could be 
created where there is an agreement to 
pay rent as long as the tenant paid it 
regularly. Eeference may be made to 
para 931 of Halsbury’s Laws of England, 
Vol 18, where it is stated : 

“ Consequently, if it is of such a nature that 
the Court would order specific performance, 
the lessee can obtain the grant of an effectual 
lease, or, without this being done, the infor- 
mal lease is, for the purpose of any question 
arising in a Court which has jurisdiction to 
order specific performance, equivalent to a 
lease by deed. Cases of this kind occur when 
a landlord lets a house and agrees not to raise 
the rent as long as the tenant pays it regu- 
larly Provided that the agreement is in 
writing, it operates as an agreement to lease 
for the iife of the tenant, subject to regular 
payment of rent, and, for most purposes, is 
equivalent to a formal lease by deed for the 
tenant’s life 

I may here refer in this oonnexiou to 
the decision of the Privy Council in 
Nayan Munjari Dasi v. Khagendra 
Nath Das (10) where a dispute between 
a landlord and his tenant was settled by 
a compromise which granted the land to 
the tenant at a fixed rent for 7 years 
and contained a stipulation that after 
that he was to enjoy the laud on pay- 
ment of the then reasonable ground rent, 
and the landlord, after once enhancing 
the rent, demanded a second enhance- 
ment, and on the tenant's failure to pay 
sued for ejectment, it was held that the 
lease was binding so long as the tenants 
were willing to pay the prevailing rent 
We think, therefore, that the view taken 
by the lower Court is correct, and both the 
appeals should be dismissed with costs. 

Baker, J. — I agree, and have nothing 
to add. 

S l./r.k. Appeal dismissed. 

(9) [1876] 2 Ex. A. 30=i6 L. J. Q. B. 100= 
35 L. T. 866. 

(10) A. I. R. 1927 P. 0. 116 (P.O.). 
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Marten, 0., J. and Murphy, J. 

Chhipa Allarakha Isakji — Appellant, 
v. 

Bai Sofia — Eespondent. 

Appeal No. 8 of 1928, Decided on 20tb 
August 1928, from order of Workmen’^ 
Compensation Commr., Bombay, in Appln.. 
No. 351/B^25 of 1927. 

(a) Workman’s Compensation Act (1923)^ 
S. 30 — Whether parties to a suit agreed or. 
not to a certain decree is a pure question of 
fact— Civil P. C. S. 100; and S. 110. 

A dispute as to whether two parties have 
agreed or not to a certain decree is not in 
general a question of law. Still less is it ^ a* 
substantial question of law. It is in general 
pure question of fact. [P 69 C 1] 

(b) Workmen’s Compensation Act (8 of 
1923), Ss. 28 and 30 — Commissioner has. 
power to pass any decree or order by consent 
of parties — Such decree or order is not ap* 
pealable — Civil P. C. S. 96 (3). 

Under Workman’s Compensation Act, Com*' 
missioner has power in contested proceedings 
before him to pass any order or decree by con- 
sent of parties, and appeal from such decree 
or order does not lie to the High Court. 

[P 69 C 1 & 2] 

(c) Workmen’s Compensation Act (8 of 
1923), S. 28 — S. 28 refers to agreement- 
prior to any hearing by Commissioner. 

Section 28 refers primarily to cases where 
the parties have arrived at an agreement prior 
to any hearing before the Court. [P 69 0 1] 

G. N. Thakor and H. F. Divatia — for 
Appellant 

11. J Thakor — for Eespondent 

Marten, C J — This is an appeal 
under the Workmen’s Compensation Aot^. 
1923 It is of rather a curious nature 
Both parties were represented by pleaders^ 
before the Commissioner, and the order 
appealed from is quite simple, viz : 

‘'By consent Rs. 2,250 to be deposited with‘ 
Commissioner on or before 3rd January 1928.- 
No order as to costs.” 

The expression “deposited” there-" 
clearly refers to S 8 of the Act, which 
provides that 

“compensation payable in respect of a work- 
man whose injury has resulted in death shall 
be deposited with the Commissioner,” 

and then the sum so deposited is to be- 
dealt with in certain ways. So, too, in 
the diary, which was kejjt by the Com-- 
missioner under the rules, after record- 
ing that certam issues had been raised 
and two witnesses heard, the entry ruGs. 
as follows : 

“At this stage parties agree that the opposite^ 
party should deposit Rs. 2,250 on or beferea^ 
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Brd January 1928. Ordered accordingly. No 
order as to costs.” 

, Now the first point that arises is what 
jurisdiction have we to interfere with 
what purports to be a consent order. The 
appeal is based on S. 30 of the Act, but 
there are two provisos to that section, 
viz : 

‘‘(a) No appeal shall lie against any order un- 
less a substantial question of law is involved 
in the appeal”; 

and 

“(b) no appeal shall lie in any case in which 
the parties have agreed to abide by the decision 
of the Commissioner or in which the order of 
the Commissioner gives effect to an agreement 
come to by the parties.” 

The first question, therefore, is whe- 
ther there is here a substantial question 
of law involved in the appeal Now a 
dispute as to whether two pirties have 
agreed or not to a certain decree is not 
in general a question of law Still less 
is it a substantial question of law It is 
in general a pure question of fact. But 
it is argued that under this Act the Com- 
missioner has no power in contested pro- 
ceedings before him to pass any order or 
decree by consent of the parties. He 
must either give his decision, or else the 
parties must comply with the provisions 
of S. 28 which deals with the registra- 
tion of agreements. That section, how- 
ever, seems to me to refer primarily to 
cases where the parties have arrived at 
an agreement prior to any hearing before 
the Court In that case S. 28 provides 
inter alia that the agreement shall be 
registered after notice. Further, the 
rules which have been framed by the 
Governor-General in Council, under S. 32 
(c) of the Act, provide in K 44 for this 
agreement being in a particular form, and 
for the Commissioner issuing notices with 
reference to it and so on. Those rules, 
I think, clearly contemplate an agreement 
prior to ar^y hearing by the Commissioner. 
I should here like to take this oppor- 
tunity on behalf of the Court of thanking 
Mr. Coyajee (junior) as amicus curiae for 
his industry in obtaining for us these 
rules which have been published in the 
Gazette of Government of India on 28th 
June 1924, at p. 586, and which were un- 
known not only to the Sheristedar of the 
Court, but also to counsel appearing in 
the case. Nor apparently were they in- 
cluded in, at any rate, one of the text 
books which counsel had in Court. 

Proceeding with the agreement of conn- 
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sel for the appellant, it is contended that 
we have here a substantial question of 
law, because the Commissioner had no 
jurisdiction to pass a consent decree in 
the way that he did. Moreover, although 
B. 38 of the Workmen’s Compensation 
Buies applies certain provisions of the 
Civil Procedure Code including Br. 1 and 
2, 0. 23, they do not include B 3, O. 23, 
via t 

“Where it is proved to the satisfaction of 
the Court that a suit has been adjusted wholly 
or in part by any lawful agreement or com- 
promise, . . . the Court shall order such agree- 
ment, compromise ... to be recorded, and 
shall pass a decree in accordance therewith, so 
f-ar as it relates to the suit.” 

But that rule also contemplates, I 
think, in general, a case where the par- 
ties have come to an agreement outside 
the Court, and ask the Court to settle 
the suit in accordance therewith 

In the present case the parties were 
actually before the Court on a contested 
matter in which issues had been raised, 
and some evidence led and then the par- 
ties agreed to terms Thereupon the 
Court passed an order in accordance with 
their consent. I confess it is rather 
startling to be told that in an ordinary 
case the Court has no power to pass an 
order by consent of the parties, except 
under O 23, B 3, assuming of course 
the matter is one within its general juris- 
diction That proposition is certainly 
quite erroneous as regards the Original 
Side. And as regards the Commissioner’s 
Tribunal, I should have thought that the 
answer was one of common sense, and 
that no objection could be taken to the 
present order as being in any way illegal. 
The workman, or rather his representa- 
tives, were getting the full amount of 
their claim, minus costs. If the em- 
ployer was willing to pay that amount, 
what more was to be said Surely no 
judgment was required. It was suffici- 
ent to record the matter by consent, and 
direct the money to be paid The only 
concession which the employer obtained 
was that he had not got to pay the costs, 
and, as to this, the Commissioner had 
already heard enough of the case to know 
if it was a fair concession for the work- 
man’s representatives to make. It seems 
to me, therefore, that it cannot be suc- 
cessfully argued here that there is any 
substantial question of law raised in this 
appeal. Consequently, I think, the first 
proviso bars this appeal. 


Chhipa V. Bai Sona (Marten, C. J.) 
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Under these circumstances it is un- 
necessary for us to consider whether the 
second proviso to S. 30 applies also. I 
do not think this is a case where the 
parties have agreed to abide by the deci- 
sion of the Commissioner, but the other 
part of this proviso as to whether the 
order of the Commissioner gave effect to 
an agreement come to by the parties, is 
another matter Prima facie these, words 
are wide enough to cover the present 
order But it is argued that the proviso 
only refers to a registered agreement 
within S 28, and I leave it at that. 

As to consent orders generally, if one 
was dealing with a matter not before 
the special tribunal constituted by this 
Act, but before an ordinary Law Court 
under the Civil Procedure Code, then it 
would, I think, be clear that in general 
no appeal would lie from a consent de- 
cree Thus S 96 (3), Civil P C says : 

“ No appeal shall lie from a decree passed 
by Court with the consent of parties.” 

Accordingly, in general, it would be 
necessary to bring a fresh suit, if it was 
sought to set aside a consent decree on 
such grounds as misrepresentation, fraud, 
or mistake ; see Mulla’s Civil Procedure 
Code, 8th Ed p 265 

It has been urged that unless we can 
interfere here, then litigants are without 
a remedy, supposing there is a case 
where the Commissioner has made a 
mistake in recording an order as being 
by consent I appreciate that, having 
regard to S 19 (2) of the Workmen’s 
Compensation Act which largely ousts 
the jurisdiction of the Courts, there mav 
be a difficulty in the way of the appel- 
lant bringing a fresh suit before the 
ordinary civil Courts to set aside this 
alleged consent decree Nor is there any 
provision in the Workmen’s Compensa- 
tion Act itself for any such suit being 
brought before the Commissioner. But 
after all this is a matter for the legis- 
lature to amend, if at all, and not for 
ourselves The legislature has created 
a special tribunal ousting the jurisdic- 
tion of the ordinary civil Courts of the 
land, and if this results in any hardship 
to individuals, then the hardship must 
be rectified by the legislative authority 
which created the special tribunal. 

So far as the facts of the present case 
go, I confess on the materials* before us 
that the appellant hardly excites one's 
sympathy In the first place, as he was 
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represented by a pleader, there should 
certainly have been an affidavit by hie- 
pleader, stating that in fact no consent 
decree was arrived at, or explaining tho' 
circumstances under which what pur- 
ports to be a consent decree was obtained. 
There should at least have been a refer- 
ence in the appellant’s affidavit as to 
why he could not get his pleader to make 
any affidavit if that be the fact. In the 
result, however, the present application 
comes before us without even a reference 
to the pleaders ; and as to what actually 
happened before the Commissioner the* 
affidavits on their side are at total vari- 
ance. Clearly one side or the other is 
committing perjury They cannot even 
agree as to who was present at the hear- 
ing before the Commissioner. 

There is also another point. This 
consent order was passed on 12th Nov- 
ember 1927, but it was not till 5th Janu- 
ary 1928, that any appeal was filed in 
this High Court. This delay is hardly 
consistent with the appellant’s story that 
the Commissioner purported to pass by 
consent an order which in fact the 
apppellant did not consent to. More- 
over, it does 'not appear that any 
application whatever was made to the 
Commissioner to review -his order, 
or to ask him for any explanation or 
statement with reference to the allega- 
tions which the appellant now makes. 

I do not say one way or the other whe- 
ther legally the Commissioner has power 
to review any decision he has once given. 
But, I, at any rate, would strongly dis- 
courage an application of the present 
type, which is made behind the back of 
the Commissioner, from what purports- 
to be a consent order and makes allega- 
tion against him which is totally denied 
by the other side 

In my judgment this appeal ought ta 
be dismissed with costs. 

Murphy, J — I agree. 

A L /r K. Appeal dismissed, 
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Emperor 

v. 

Dinshaw Cursetji Driver and others — • 
Accused. 

Criminal Appeal No. 307 of 1928, Deci- 
ded on 3rd October 1928 against order- 
of Ag. Ch. Presy. Mag., Bombay. 


Emperor v. Dinshaw Ohrsbtji Driver 
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^ Evidence Act, S. 2S — Excite peon it 
police officer and confettion made to him it 
tnadmlttible* 

An excite peon having the power to detain, 
search, seize and arrest any person whom he 
believes to be guilty of any offence under 
Opium Act or Bombay Abkari Act has powers 
which are very similar to those exercised by a 
police officer. Any confession made to him is 
therefore inadmissible under the provisions of 
S. 25 : A. I. B. 1927 Bom. 4 {F.B.), Appl. 

• LP 71 C 2] 

P. B, Shingne — for the Crown. 

G.M. Joshi and A, A. Adarkar — for 
Accused. 

Mirza, J.-- It is conceded on behalf of 
the Government of Bombay that apart 
from certain incriminating statements 
made by the accused to an excise peon, 
which statements were excluded by the 
Magistrate from evidence, the evidence 
on the record would not be sufficient to 
convict accused 3 or accused 4. The only 
point, therefore, which we have to consider 
in this appeal and its companion revision 
application is whether those statements 
were rightly excluded by the Magistrate 
from being admitted in evidence 

In the recent Full Bench decision of 
Nanoo v Emperor (l) the authorities on 
the point were exhaustively gone into and 
considered The Government Pleader 
distinguishes that case from the present 
on the ground that what the Full Bench 
had to decide related to statements made 
to excise officers on whom powers of in- 
vestigating the offence had been conferred 
He contends that an excise peon is not an 
officer on whom any such powers are 
conferred, and, therefore, the ruling in 
the Full Bench case would not apply. 
Under S. 15, Opium Act, the excise peon 
would have the power to detain, search, 
seize and arrest any person whom he had 
reason to believe to be guilty of any 
offence against the Opium Act or any 
other such law. It would also appear 
from S 3, Bombay Act 2 of 1923, that 
officers of thedepartmentof salt and excise 
not below the rank of an Inspector, who 
in the right of their office are authorized 
by the Local Government in that behalf, 
shall within the area for which they are 
appointed, exercise with regard to offences 
under the Bombay Act, powers similar to 
those exercised by an officer in charge of 
a police station under the Code of Cri- 
minal Procedure. By referring to S. 157, 
Criminal P. C., it would appear that an 
officer in charge of a police stati on is 
(1) A. I. R. 1927 Bom. 4-51 Bom. 78 (P.B.). 
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empowered to depute his subordinate^ 
officers not being below such rank as the 
Local Government may by general or 
special order prescribe in that behalf ta 
investigate the facts and circumstances of 
the case, and if necessary to take measures 
for the discovery and arrest of the offen* 
der. There is no doubt that a police- 
constable is one of" such subordinate- 
officers to whom an officer in charge of a 
police station may depute such powers. 
The Government Pleader contends that in- 
the absence of a special provision putting, 
the excise peon on the same footing as a 
police constable, the excise peon cannot 
be described as a subordinate officer to 
whom the excise superior officer con- 
templated by S. 3, Bombay Act 2 of 
1923, could depute the power of investiga- 
tion. It is not necessary, in my opinion, 
to decide this point in the present case. 
In my judgment, the excise peon having 
the power to detain, search, seize and 
arrest any person whom he believes to 
be guilty of any offence, has powers which 
are very similar to those exercised by 
a police officer I would be prepared, 
therefore, to extend the principle of the 
Full Bench ruling in Nanoo v. Emperor 
(l) to the case of an excise peon, and hold 
that any confession made to him is in*j 
admissible under the provisions of S. 25, 
Evidence Act. That being the only point! 
for disposal in the case, the appeal should 
be dismissed, and the rule granted against 
accused 4 discharged. 

Baker, J.-—I agree. It has now bee» 
definitely laid down by this Court in the 
Full Bench case of Nanoo v. Emperor (1),. 
that an abkari officer, who in the conduct 
of an investigation of an offence punish- 
able under the Bombay Abkari Act, exer- 
cises the powers conferred by the Code of 
Criminal Procedure upon an officer in» 
charge of a police station for the investi- 
gation of a cognizable offence, is a police 
officer within the meaning of S. 25, Evi- 
dence Act, and any confession made to 
such an officer in the course of his inves- 
tigation under the Abkari Act or the 
Criminal Procedure Code is inadmissible 
in evidence. In the present case the 
alleged incriminating statements were 
made not to the Abkari Inspector, but to 
his peon. The powers of excise peons are- 
defined in S. 37, Bombay Abkari Act, and 
S. 15, Opium Act (Act 1 of 1878). The^ 
powers are practically the same except 
that in one case they refer to excisable* 
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articles, and in the other, specifically . to 
opium, and those powers are to seize in 
any open place or in transit anything 
^hich is liable to confiscation under either 
of the Acts and to detain and search any 
"person whom he has reason to believe to 
be guilty of any offence against this or 
any other such law, and if such person 
has any such article in his possession, to 
arrest him. The powers, therefore, exer- 
<5i8ed by the excise peon are those of 
search, seizure, arrest and detention. In 
relation to the Abkari Inspector the posi- 
tion of the excise peon is very much that 
of a police constable towards an officer in 
ohai^ge of a police station. It would, I 
think, be very difficult to draw a distinc- 
tion and to say that because an officer has 
the powers of an officer in charge of a 
•police station, therefore a confession 
made to him would be inadmissible under 
S. 26, Evidence Act, while because an 
officer has only powers of seizure, search, 
arrest and detention, a confession made 
to him would not be so inadmissible. 

It may be that the powers of an ordi- 
nary police constable are wider than those 
of an excise peon, because the duties of a 
police cotable extend to the prevention 
and detection of offences of all descrip- 
tions, whereas the powers of an excise peon 
are only exercisable in the case of offen- 
^ces falling under the Abkari Act But 
when we are dealing with a prosecution 
•under either of those Acts, it is obvious 
that the position of the excise peon to- 
'wards the accused is practically the same 
as that of an ordinary police constable 
towards an accused charged with some 
offence under the criminal law, and I see 
■no reason why a confession made to such 
an excise peon should be held to be ad- 
missible on the ground that he does not 
•exercise all the powers conferred upon an 
officer in charge of a police station. For 
-all practical purposes, in a case of this 
character, the position is exactly that of 
•a police constable in a case falling under 
the ordinary law, and in view of the re- 
marks made by this Court in the Full 
Bench decision in Nanoo v Emperor (1), 
I see no reason why the prohibition of 
•S. 25, Evidence Act, should not be exten- 
ded to incriminating statements made by 
persons accused of an offence under the 
Abkari or Opium Act, to excise peons 
•who are actually engaged at the time in 
the investigation of the offence under the 
orders of the Abkari Inspector, and who 
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have the power both to seize any prohi- 
bited articles found in the possession ol 
the accused, and also to arrest the accused 
and keep him in detention. It has been 
argued that some distinction should be 
made between confessions and statements 
made by accused persons which are not 
in the nature of admissions As the 
statements which were made by the ac- 
cused in this case to the abkari peon were 
not allowed to be put in, it cannot be 
said exactly what they were, but the 
questions themselves are on the record, 
and from those questions I have no hesi- 
tation in holding that if those, questions 
had been truly answered, they would 
have amounted to incriminating admis- 
sions against the accused, to whom those 
questions were put. One of the questions 
is: Where did you get the opium from ? 
and the other is: What was the rate fixed 
for the opium ? Obviously any answer 
made to a question of that description 
must necessarily amount to an admission 
that the person to whom these questions 
were put was dealing in opium In these 
circumstances I agree that the learned 
Magistrate was correct in disallowing 
these questions on the ground that they- 
were prohibited by S. 25, Evidence Act. 
It is not contended by the prosecution 
that in the absence of these confessional 
statements there is sufficient evidence on 
the record to warrant the conviction of 
accused 3 and 4 The result, therefore, 
must be that the appeal against the ac- 
quittal of accused 3, Dinsha Cursetji 
Driver, must be dismissed, and so also 
the rule issued in the case of accused 4, 
who is discharged must be discharged 
also. 

rt K. Appeal dismissed Rule 

disoharged. 
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Ntirmohomed Bajmahomed — Accused. 

V. 

Emperor-— Opposite Party 

Criminal Revn, Appln. No 129 of 1928, 
Decided on 12th October 1928, against 
the order of the Presy Mag., 3rd Court, 
Bombay. 

^Criminal P, C., S. 202— Cate referred 
under S. 202 — Police must report and not 
tend charge-sheet. 

When a Magistrate has referred a complaint 
for investigation under S. 202 the police are 


Nurmohomed V. Emperor 
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mot entitled after investigation to send up the 
^accused for trial under a charge* sheet as if 
they had taken cognizance of the case under 
their ordinary powers of investigation. The 
only action they can take is to ‘make a report 
to the Magistrate : A, /. R. 1928 Cal, 24, FolL\ 
8 Bom, L, R, 589, Dist.\ (1911) 2 M. W. N. 74; 
AppU [P 73 G 2] 

B. J. Desai, V. F. Vicaji, S. B. Kapa- 
dia and O. S. Bao for K. N. Koyajee — 
riov Accused. 

P. B. Shingne — for the Crown. 

Graigie, Blunt and Garoe — for Com- 
plainant. 

Mirza, J. — A complaint was made to 
khe Chief Presidency Magistrate that the 
bhree accused had committed offences 
under Ss. 411 and 114, I P. C The Ma- 
gistrate took cognizance of the offence 
against accused 1 and 2 under S. 200, Cri- 
minal P C., and after examining the 
complainant, directed an inquiry and in- 
vestigation to be made in the matter by 
the Bombay Pojice under S 202. The 
police officer concerned made no report, 
but sent up a charge-sheet charging the 
two accused under Ss 411 and 114, I PC 
The learned Magistrate in the mean- 
while was proceeding with the case 
against accused 3, and the case of accused 
1 and 2 stood adjourned from time to 
time. As the trial of accused 3 resulted 
in his conviction and sentence, the case 
against the accused 1 and 2, was, on their 
application, transferred by the Chief 
Presidency Magistrate to the Court of the 
Presidency Magistrate, Third Court En- 
dorsements were made by the Magistrate 
on the charge-sheet from time to time 
indicating the various adjournments and 
the final order made by him transferring 
the case to the Third Court. In the 
Third Court an objection was taken on 
behalf of the accused that the charge-sheet 
was illegal, and the case could not pro- 
ceed. The Magistrate upheld the objec- 
tion and discharged the accused. An ap- 
plication was made to the Magistrate on 
behalf of the prosecution that ho should 
himself issue process in the matter, but 
the Magistrate held that as the case trans- 
ferred to him was a case under the charge- 
sheet, he was not competent to deal with 
the matter as asked for. The prosecution 
thereupon applied to the Chief Presidency 
Magistrate to re-transfer to himself the 
ca^se under the charge-sheet and to issue 
process. The Chief Presidency Magis- 
trate rejected the application. The 
Government of Bombay have now applied 


for revision of the order passed by the 
Presidency Magistrate, Third Court, dis- 
charging the accused. 

It is clear from the record that what 
was transferred by the Chief Presidency 
Magistrate to the Third Court was not 
the case including the complaint, but the 
case as made out by the charge-sheet The 
complaint remained on the file of the 
Chief Presidency Magistrate, and was put 
in as an exhibit in the proceedings before 
the Third Court. Under the ruling in 
Isaf Nasya v. Emperor (1), it was not 
competent to the police, when they were 
directed to investigate the offence to 
have charged the accused with the offence 
on a charge sheet. The proceeding was 
clearly illegal, and the Third Presidency 
Magistrate, in my opinion, was right in 
discharging the accused. The complaint 
was not before him, and he could, there- 
fore, not make any order on the complaint 
The application made by the prosecution 
to the Chief Presidency Magistrate was 
misconceived. The prosecution did not 
apply to him to proceed with the com- 
plaint, but asked him to re-transfer to 
himself the case as made out by the 
charge-sheet. The result is that the 
complaint is still on the Chief Presidency 
Magistrate’s file, and has not yet been 
disposed of. It would be open to the 
prosecution to apply to the Chief Presi- 
dency Magistrate to dispose of the com- 
plaint according to law. The present ap- 
plication in revision is dismissed, and the 
rule discharged. 

Baker, J. — I agree. The point of law 
in the present case is this, whether, when 
a Magistrate has referred a complaint for 
investigation under 8. 202, the Police are 
entitled after investigation to arrest the 
accused and send him up for trial under a 
charge-sheet as if they had taken cogni- 
zance of the case under their ordinary 
powers of investigation. The difficulty 
which has arisen in the present case is, 
in my opinion, due to the complainant in 
his complaint having asked for a police 
investigation which gave rise to the sup- 
position that this investigatidn was under 
S. 156 (3), Criminal P. C. It has been 
held by the Madras High Court in In re 
Arula Kotiah (2), that it is the duty of a 
Magistrate, on presentation of a complaint 
of any offence, to immediately proceed in 

(1) A. I. R. 1928 Cal. 24=54 Cal. 303. 

(2) [1911] 2 M. W. N. 74=11 I. 0. 999=12 
Or. L. J. 468. 
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the manner laid down in Ch. 16 (Ss. 200 
et seq.). and that if Cl. 3, S. 166, had been 
intended to provide an alternative pro- 
cedure to that laid down in Ss. 200 et 
seq.. it would have found a place in 
Ch. 16 and not in Ch. 14 which deals with 
the procedure and powers of the police in 
cases in which information of an offence 
is given to a police officer There is a 
ruling of this Court in Emperor v. Vish- 
wanath (3), which at first sight might 
seem to lay down a contrary rule. On 
reference to that decision, however, I find 
that in that case there was no complaint. 
In making the reference the Sessions 
Judge said: _ 

“Here, the learned Magistrate had no com- 
plaint before him nor did he examine the com- 
plainant — both of which are conditions prece- 
dent to the delegation of the enquiry.” 

That case, therefore, is on different 
facts to the present case, and is not of 
any assistance in the decision of the point 
which is now before us. It is quite clear 
omthe ruling of the Calcutta High Court 
in Isaf Nasya v. Emperor (1), that the 
Magistrate to whom a complaint is made 
can only proceed under Ss. 202, 203 and 
204, and in the present case, from the 
Magistrate’s own order, it would be seen 
that he sent the case for investigation to 
the police after examining the complain- 
ant oti oath That must be taken to be 
an order under S. 202 In that case the 
police had no powder to arrest the accused 
or send him up for trial on a charge 
sheet The only action they could take 
was to make a report to the Magistrate, 
after consideration of which it was open 
to him to proceed either under S. 203 
by dismissing the complaint, or S 204 by 
issuing process. The view taken by the 
learned Presidency Magistrate is, there- 
fore, in mv opinion, correct, and must be 
upheld The sole remaining point is as 
to the result of the proceedings. It is 
quite clear that the result is that the 
original complaint made by Cunningham 
is still undisposed of, because no order 
has been passed by the Magistrate on the 
result of the investigation made by the 
police The question whether such an 
order should be made by the Chief Presi- 
dency Magistrate to whom the complaint 
was originally made or by the Presidency 
Magistrate to whom the proceedings 
under the charge-sheet were transferred, 
is of minor importance. I agree that 
what appears to be transferred to the 

(3) [1906] 8 Bom. L. K. 589. 
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Third Presidency Magistrate were the 
proceedings initiated upon the police 
charge-sheet. In any case, as the com- 
plaint is still undisposed of, it will be 
necessary for the proceedings to be taken 
up at the point where the irregularity 
commenced, that is to say, it will be 
necessary that the police report should 
be made in reply to the reference under 
S. 202, and the Chief Presidency Magis- 
trate should then proceed to dispose of it 
in accordance with law, that is to say, 
under S. 203 or S- 204 as the case may 
be. The rule will be discharged. 

R.K. Buie discharged. 
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Trihhovan Motiram — Accused. 

V, 

Emperor^ 

Criminal Revn. Appln. No. 212 of 
1928, Decided on 25th September 1928, 
against the decision of Sub-Divl. Magis- 
trate, 1st Class, Broach. 

(a) Bombay Prevention of Gambling Act 
(4 of 1887), S. 6 — Complaint on oath may 
be oral or in writing — It need not be recited 
in warrant — Issuing of warrant raises pre- 
sumption that complaint was on oath. 

Tho complaint on oath referred to in S. 6 
does not appear necessarily to be a complaint 
in writing on the filing of which process is tc 
issue as in ordinary criminal trials. It may 
be either oral or in writing. It is not neces- 
sary that it should be recited in the warrant 
or set out in any complaint that may be sub- 
sequently filed before the Magistrate. The 
fact that the warrant has been issued would 
raise a presumption that omnia riU esse acta, 
[P 75 0 2; P 76 0 1] 

(b) Bombay Prevention of Gambling Act 
{4 of 1887), S. 6 — District Superintendent oi 
Police can administer oath to complainant. 

Section 6, Gambling Act, confers the power 
inter alia on the District Superintendent oi 
Police to receive a compiaint on oath in cases 
contemplated by the section and such a powei 
necessarily implies that the District Superin- 
tendent of Police is competent in cases con- 
templated by S, 6 to administer an oath to the 
person making the complaint before him. 

[P 76 C 1] 

(c) Bombay Prevention of Gambling Acl 
(4 of 1887 as amended by Act 6 of 1919), 
S. 12 — Currency notes and cash if used foi 
gaming are instruments of gaming. 

Although currency notes and cash found or 
the person alleged. to be a gambler cannot in 
themselves be regarded as “ instruments ol 
gaming ” but if they are used as a subject oi 
means of gaming they would fall within the 
definition of “ instruments of gaming ** ; If 
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Bom, 283 (F.B.), held overruled by Act 6 of 1919. 

[P 77 C 1] 

(d) Bombay Preventioit of Gambling Act 
(4 of 1887), S. 5 — Per&on teen coming out 
of gaming bouse and arretted then — He it 
found in the house. 

When a police officer armed with a warrant 
sees a person come out of a house, and he is 
arrested as he comes out, ha is found in the 
house. “ Found in the house does not moan 
“ arrested in the house : S B, H. G, B, 1; 
and 22 P. R. 1895, Bel on. [P 76 0 2] 

M. T. Patel and K, V. Patel — for Ac- 
cused, 

P. B Shingne--ioi the Crown. 

Mirza, J. — The applicant along with 
three others was summarily tried before 
the Sub-Divisional Magistrate, First 
Class, Broach, for offences under Ss. 4 
and 5, Bombay Prevention of Gambling 
Act, 1887 (Bom Act 4 of 1887), was 
convicted and sentenced to pay a fine of 
Rs. 125 or in default to undergo one 
month’s rigorous imprisonment. He ap- 
plies for revision of the order of convic- 
tion and sentence. 

Mr. Patel, on behalf of the applicant, 
contends that the warrant under which 
the gaming house was entered and 
searched, the persons arrested and the 
things seized was illegal He also con- 
tends that the arrest and search of the 
applicant were likewise illegal, The 
ground for the first contention is that the 
warrant was issued by the District 
Superintendent of Police not upon a 
complaint on oath as required by S. 6 
of the Act, but only on credible informa- 
tion received. For the second conten- 
tion, Mr, Patel relies upon an additional 
circumstance, that the arrest of the ap- 
plicant was made not by the officer 
named in the warrant, but by an officer 
to whom the officer named in the war- 
rant had delegated his powers of arrest. 
He relies also on the further circum- 
stance that the arrest of the applicant 
was not made in the gaming house, but 
on the public road outside the house. 
Mr. Patel further contends that the cur- 
rency notes and cash found on the person 
of the applicant and the books and vou- 
chers found in the house are not instru- 
ments of gaming within the meaning of 
that term in the Act. 

This having been a summary trial the 
notes of the learned Magistrate are neces- 
sarily meagre. It appears, however, 
from the complaint filed ay the Sub- 
Inspector of Police, Manila! Joitaram, 
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on behalf of the Grown, that on obtain- 
ing information to the effect that Kanaya- 
lal Nathalal, the original accused 1. 
had kept a common gaming house to 
which he and others resorted for gam- 
bling, the Sub-Inspector of Police ob- 
tained a warrant from the District Super- 
intendent of Police authorizing him to 
enter the house, arrest persons found 
there, and seize all instruments of gam- 
ing and articles suspected to have been 
used or intended to be used for the pur- 
pose of gaming. The Sub-Inspector pro- 
ceeded with the warrant to the house* 
of accused 1 accompanied by certain 
police officers and the panch. When 
he was at a distance of ten paces from 
the house of accused 1, he saw the appli- 
cant and two others, being the original 
accused 2, 3 and 4, coming out of the 
house. The Sub-Inspector with his- 
party followed the applicant and accused 
3 and 4 and arrested them at some dis- 
tance from the house. He then asked 
Police Sub-Inspector Baburao, who was 
with him, to take search of their persons 
and himself proceeded with some of the 
Panch to the house of accused 1 which 
he entered and took search of in the 
presence of the Panch. He arrested ac- 
cused 1 and seized certain articles pro- 
duced before the Court as being instru- 
ments of gaming found in tbe house. 
Baburao later on rejoined him and 
handed over to him the articles he had 
found on the persons of the applicant and 
accused 3 and 4. The complaint further 
stated that the applicant and accused 3 
and 4 were found in the gaming house 
gathered there for the purpose of gam- 
bling. 

The complaint is silent on the point of 
there having been a sworn complaint 
before the District Superintendent of 
Police on the strength of which the war- 
ant was issued by that officer. The com- 
plaint on oath referred to in S. 6, does 
not appear necessarily to be a complaint 
in writing on the filing of which process 
is to issue as in ordinary criminal trials 
No condition is imposed that it must be 
in writing. It may, therefore, be either 
oral or in writing. When made to a 
District Superintendent of Police, it does 
not, in my judgment, stand on a higher 
basis than an information given to the 
police and the provision that it must be 
made on oath before a District Superin- 
tendent of Police is with a view' “'SstSr 


-Tribhovan V. Emperor (Mirza, J.) 



r76 Bombay Tribhovan v. Emperor (Mirza, J.) 1929 


police inforraanfcs from making false or 
reckless complaints of this nature and in 
3 rder to make sure that action is being 
taken on the responsibility of the infor- 
mant. It is not necessary, in my judg- 
ment that the complaint on oath contem- 
plated by S. 6 should be recited in the 
warrant or set out in any complaint that 
may be subsequently filed before the 
Magistrate. The fact that the warrant 
has been issued would raise a presump- 
tion that omnia rite esse acta. Illustra- 
tion (e) to S. 114, Evidence Act seems to 
be to the point. If the opponent relied 
upon the illegality of the warrant on the 
ground that no complaint on oath was 
previously made before the District 
Superintendent of Police, he should in 
my opinion, have questioned the com- 
plainant Manilal about it when ho gave 
evidence in the case There is no evi- 
dence in the case which would rebut the 
general presumption arising in favour of 
the validity of the warrant. Mr. Patel, 
however, contends that there could not 
have been a complaint on oath before the 
District Superintendent of Police as that 
officer is not empowered under the Indian 
Oaths Act (Act 10 of 1873) to administer 
oaths. Under S 4, Indian Oaths Act, the 
authority to administer oaths and affir- 
mations is given to Courts and persons 
having by law, or consent of parties, 
authority to receive evidence. S. 6, 
Grambling Act confers the power inter 
alia on the District Superintendent of 
Police to receive a complaint on oath in 
sases contemplated by the section. Such 
i power in my judgment necessarily im- 
olies that the District Superintendent of ^ 
Police is competent in cases contemplated * 
3y S. 6 to administer an oath to the per- 
son making the complaint before him. 

The next point to consider is whether 
)n the facts recited in the complaint and 
presumed to have been proved before the 
[earned Magistrate it can he said that 
)he applicant was found in any common 
gaming house or was present there for 
}he purpose of gaming within the mean- 
ing of S 5, Gambling Act. The term 
‘ found gaming has been interpreted 
in the case of Beg. v. Nana Moroji (1), 
ivith reference to S. 67, Act 13 of 1866. 
vhich was in similar terms to S. 6, 
Bombay Gambling Act, now in force. In* 
sonstruing the term. Green, J. remarked 

p. 8) : 

(1) [1871] 8 B. H. 0. R. 1. 


... The seeing of the gaming going on 
by the Inspector, and the arrest of those who 
were engaged in it, must, I think, be con- 
sidered to form fart of one transaction, and as 
a connected series of facts constituting tho 
finding ; and it would, in my opinion, be an 
unreasonable construction of the Act to hold 
that persons are not found gaming when they 
are seen doing so by an Inspector of Police, 
and are forthwith arrested by police officers 
assisting the Inspector who so saw them, 
though the arrest may not have taken place 
in the very house or room where the gaming 
was seen to take place.*’ 

In that case the Police Inspector had 
before entering the house looked through 
a window and seen accused in the place 
in question playing with dice, cards and 
money Only two of the accused were 
arrested in the room itself, the others 
being arrested elsewhere and with the 
exception of one of the accused not in 
that house at all but in closely adjoining 
places, and none of them were actually 
arrested by the officer who had seen the 
gaming going on. In the present case, 
the facts are somewhat different. The 
Police Sub-Inspector did not see the 
applicant gaming in the house, but only 
saw him coming out of the house. It 
would be unreasonable, in my judgment, 
to construe the section as requiring that 
the person “ found " in the gaming house 
should be actually arrested in the place 
where the gaming has been going on. 
The Sub-Inspector of Police was acting 
on a warrant which authorized him to 
arrest any person “ found ” in this house. 
Had he looked into the house through a 
window, as was done by the police officer 
in the case before Green, J , and seen 
the applicant inside the house, it would 
not be contended, that he had not 
found ” the applicant in the house. In 
uiy judgment it makes no material differ- 
ence whether the applicant was seen 
inside the house or was seen coming out 
of the house, if the door through which 
the applicant was seen coming out of the 
house was a means of ingress and egress 
to this particular house and no other. 
An inference could legitimately be drawn 
from that circumstance that the person 
so seen coming out had previously been 
inside the house. Soon after the arrest 
of the applicant the Sub-Inspector and 
the Panch entered the house and found 
gambling going on there. They also 
found instruments of gaming. The books 
seized on the occasion showed that the 
applicant and accused 1 were partners 
in the gaming house. Prom these cir- 
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cumatances a presumption arises under 
S. 7 of the Act and a legitimate inference 
could be drawn that the applicant was 
in the house when gambling was in pro- 
gress and was present there for the pur- 
pose of gaming. 

With regard to Mr. Patel’s contention 
that the arrest of the applicant was made 
not by the Sub-Inspector Manilal men- 
tioned in the warrant, but by Sub-Ins- 
pector Baburao, that contention is not 
borne out by the evidence. From the 
complaint it appears that the arrest was 
made by Manilal and after the arrest 
Baburao was delegated by him to search 
the persons of the applicant and accused 
3 and 4. This is supported by the 
panohnama which shows that the search 
was made by Baburao in the presence of 
the panch. No mention is made in the 
panchnama that Baburao had arrested 
the applicant and accused 3 and 4. 

Mr. Patel’s next contention is that the 
currency. notes and cash found on the 
person of the applicant are not instru- 
ments of gaming.” He relies upon the 
Full Bench decision in Queen-Empress 
V. Govind (2), where the Court held that 
a coin was not an instrument of gam- 
ing ” within the meaning of S. 12, 
Bombay Act 4 of 1887 as amended by 
Bombay Act 1 of 1890, and that the ex- 
pression ^‘instrument of gaming,” as used 
in S. 12 of the Act of 1887, means an 
implement devised or intended for that 
purpose. No doubt the currency notes 
and cash found on the person of the 
applicant cannot in themselves be re- 
garded as “ instruments of gaming,', but 
if they were used as a subject or means 
of gaming they would fall within the 
definition of “ instruments of gaming,” 
as now contained in the Gambling Act. 
By a clause added by Bombay Act 6 of 
1919, 8. 2 (b), “ instruments of gaming ” 
now include any article “ used as a sub- 
ject or means of gaming.” This clause 
did not form part of the definition of 
instrument of gaming ” in Act 4 of 
1887 as amended by Act 1 of 1890, which 
was the definition the Full Bench was 
construing. In the light of the evidence 
in the case, it can be ligitimately in- 
ferred that the currency notes and cash 
found on the person of the applicant 
were articles used by him as a subject or 
n leans of gaming. 

^Mr. Patel has also contended that the 
(2) [lasij le Bom. 288 (F.B.). 


books seized under the warrant cannot; 
be said to be “ instruments of gaming.” 
The books to which objection is taken 
disclose that the applicant and accused 
1 were partners in the common gam- 
ing house. The books in my judgment^ 
would fall under the last clause of the 
definition of “instruments of gaming” 
contained in S. 3, Bombay Gambling Act,, 
viz., “any document used as a register or 
record or evidence of any gaming.” This 
clause was also first added by Bombay 
Act 6 of 1919, S. 2 (b), and was not pa^rt; 
of the definition which the Full Benek 
had to construe. The books in quesMbii 
showed that transactions in Ameriipati 
futures were registered in them. In my 
opinion there was no illegality in seiz-, 
ing the books. Having regard to these 
amendments by the legislature the Full] 
Bench ruling is no longer applicable. 

On the points urged before us the ap- 
plicant has failed to show that there was 
any illegality in the proceedings which 
would vitiate his conviction. The ap- 
plication fails and must be rejected. The 
rule granted on 30th July 1928, is dis-* 
charged. 

Baker, J. — The applicant was con- 
victed under Ss. 4 and 6, Bombay Pre- 
vention of Gambling Act, 4 of 1887, and. 
was sentenced to a fine of Es. 125. A. 
number of points of law are raised in 
this case. The warrant in this case was 
issued by the District Superintendent of 
Police under S. 6 of the Act to the Sub- 
Inspector, Broach City. The Sub-In- 
spector proceeded to the house and saw 
the present accused and some others wha 
are not before the Court coming out of 
the house. They were arrested 'at 
sotfie distance from it. Subsequently 
betting slips were found in the house. 
It is contended, first, that the District 
Superintendent of Prlice has no power to 
issue a warrant, secondly, that such a 
warrant can only be issued upon a com- 
plaint made on oath, a condition which 
was not complied with in the present 
case, thirdly, that the power to arrest 
under 8. 6 can only be exercised by the 
person to whom the warrant was directed 
whereas the present accused was arrested 
by some other officer, fourthly that the 
accused not being found in the house, no 
presumption under S. 6 could arise, and 
the conviction is therefore illegal. 

Taking these points in order, S. 6, 
Bombay Act 4 of 1887 specifloally autho* 
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rizGs any District Superintendent of 
Police outside the city of Bombay to 
issue a warrant on complaint made be- 
ore him on oath. It is contended that 
i Superintendent of Police is not one of 
;he persons empowered to administer 
jaths under the Indian Oaths Act, 10 of 
L873, and that an enactment of the local 
egislature cannot override an Act of 
,he Imperial Legislature. Under S. 4, 
[ndian Oaths Act, anthority to administer 
)aths and affirmations is granted to all 
Courts and persons having by law or 
jonsent of parties authority to receive 
widenoe. If the receiving of a complaint 
)n oath is regarded as receiving evidence, 
;hen a District Superintendent of police 
8 a person who has 'by law authority to 
receive evidence, namely, under S. 6, 
Bombay Prevention of Gambling Act. I 
im, however, of opinion that the power 
jO administer oaths mentioned in the 
[ndian Oaths Acfc refers only to the tak- 
ng of evidence as is shown by S. 6, 
which refers to witnesses, interpreters 
ind jurors. Under S. 14, Criminal P. C.^the 
[jooal Government may confer upon any 
person all or any of the powers conferred 
)r conferrable by or under this Code on a 
\Iagistrat0 of the First, Second or Third 
31ass in respect to particular oases or to 
i particular class or particular classes of 
sases or in regard to cases generally in 
iny local area outside the presidency 
30wns, and under the old Criminal Proce- 
iure Code (Act 10 of 1872) certain powers 
inder Ss. 83, 86, 96, 98, 99, 101, 143, 
L44 and 176 were conferred on all 
District Superintendents and Assistant 
Superintendents of Police. In view of 
this power possessed by the Local 
Grovernment, and of the express power 
3 onferred by S. 6, Bombay Prevention of 
Grambling Act, I am of opinion that the 
District Superintendent of Police has 
power to receive a complaint on oath in 
sases contemplated by that section. 

It is next contended that the section 
requires that before the issue of a 
warrant there should be a complaint 
made on oath, and that no such com- 
plaint was made in the present case. The 
present case was tried summarily, and 
jhere is only a summary of the evidence, 
[t is true that the warrant contains the 
words “on credible information." It does 
lot appear from the record whether or 
)o a complaint was made on oath but 
here is no statement that it was not so 


made. Under S. 114, Evidence Act the pre- 
sumption is that judicial and official acts 
are regularly performed. This is a ques- 
tion of fact. The accused were defended 
by pleaders, and if as a matter of fact, no 
complaint was made on oath, the com- 
plainant Sub-Inspector, who has been exa- 
mined in the case, should have been asked 
this question. No such question appears 
to have been put to him, and in the ab- 
sence of anything to show that the war- 
rant was not issued in accordance with 
the provisions of S. 6 of the Act, I am 
not prepared to assume that the provi- 
sions of law have been disregarded. 

Then it is argued that under S. 6 the 
power which is given to search and 
arrest is given to the officer acting under 
the -warrant, and cannot be delegated, 
and that the present accused were arrested 
not by the Sub-Inspector, but by some 
other officer. From the complaint and 
from the panchnama it will appear that 
the actual arrest of the accused was made 
by the Sub- Inspector, although they were 
searched by another Sub-Inspector. The 
actual entry into the house was made 
by the Sub-Inspector to whom the war- 
rant was directed. No question was put 
in*cross examination to the Sub-Inspector 
Manilal as to by whom the actual arrest 
was made, but it appears that he was pre- 
sent when they were arrested, and I do 
not think that there is anything in this 
argument. 

Then it is contended that the accused 
were not found in the house. The Sub- 
Inspector, however, has given evidence 
that he saw all the accused come out of 
the house and stand in the verandah, and 
it has been held in Beg. v. Nana Moroji 
(l) that it is sufficient if they are seen in 
the house. There is a Punjab case. Veer 
Singh v. Queen-Empress (3), which lays 
down that it is not necessary that the ac- 
cused should be actually found in the 
house if he is seen there : cf. also Velin- 
ker’s Law of Gaming and Wagering, 137. 
It would be unreasonable to hold that 
when a police officer armed with a 
warrant sees a person come out of a 
house and he escapes or is arrested as h^ 
comes out, that he was not found in the 
house. “Found in^ the house" does not 
mean “arrested in the house". It must 
mean “seen in the house" or “coming out 
of the house, which amounts to the same 
thing. In this house were found betting 

(3) [1895] 22 P, B. 1895 Cr. 
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fcbooks which were before the Court, in 
^hioh the acoused^s name appears. The 
Magistrate held that the entry shows 
that he was a partner in the gambling in 
American futures which went on there, 
which is a finding of fact based on docu- 
mentary evidence, and is not open to 
argument in revision. The finding of 
the books, which are instruments of 
gaming, raises the presumption under S. 
7 that the persons found therein were 
there present for the purpose of the 
gaming, and the evidence of the com- 
plainant shows that his agent gave a 
marked rupee and a marked note and a 
chit to accused 3 in the presence of 
the pancb, and accused 2 and 4 were 
standing in a circle with accused Nos. 
JL and 3 at the time the money and the 
-chit were given to accused 3, who 
.passed on the money to accused 1. In 
these circumstances I am of opinion that 
rthe conviction was correct, and the rule 
should be discharged. 

H.K. Buie disohargei. 
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Mirza and Baker, JJ. 

V. B. Kotharif In re 

Criminal Eevn. Appln. No. 285 of 1928, 
'Decided on 9th October 1928, from 
‘Order of City Mag., Ist Class, Poona. 

^ Criminal P. C., (amended 1923), S. 138 
— Magistrate must exercise his own discre- 
tion in appointing jurors, 

A Magistrate must exercise his own discre- 
tion in nominating a proportion of the jury. 
He cannot accept the names suggested by the 
original complainant without exercising his 
own discretion in the matter; otherwise it is 
an illegality. 23 Cal, 499 and 26 Gal, 869, Foil, 
-87 All, 26, Dist, [P 81 0 1] 

5. Q. Patwardhan — for Applicant. 

A. Q. Desai — for Opponent. 

P. B. Shingne—ior the Crown. 

Mirza, J. — The applicant owns an oil 
mill situated at 8, Bhavani Peth, which 
prior to these proceedings he used to 
work continuously during night and day. 
'The opponent whose residence adjoins the 
mill made a complaint to the City Magis- 
trate, First Class, Poona,* under S. 133, 
Criminal P. C. The City Magistrate 
made a conditional order requiring the 
^applicant to desist from working the 
mill between the hours 7 p- m. and 7 
a. m. and to appear before him on a date 
fixed to move to have the order 


set aside or modified. The applicant 
appeared before the Magistrate as 
required and applied under the provisions 
of 8. 135, Criminal P. C., to ap- 
point a jury to try whether the condi- 
tional order made was reasonable and 
proper. The Magistrate decided to have 
a jury of five persons for the purpose and 
called upon the applicant under the pro- 
visions of 8. 138 to nominate two out of 
the five. The applicant nominated two 
jurors and suggested a third name which 
was accepted by the Magistrate who no- 
minated him as foreman. The Magistrate 
addressed a letter, dated 30th September 
1927, to the present opponent which was 
as follows : 

“You have applied against Mr. V. R. Ko- 
thari (applicant) as regards an oil mill under 
S. 133, Criminal P. C. It was written to you 
to inform the names of the jurors, you wanted 
to nominate ; but you have not till to-day. 
arranged to do so. Now, do arrange to do so 
by 3-10-27. Take note.’^ 

The opponent replied : 

“I have received the summons.” 

The names of the jurors appointed are : 

(1) Mr. Ardeshir Bomanji Sethna, residing 
at Convent Street, Camp, Poona. 

(2) Khan Saheb Aspandiar Rustom Irani, 
residing at Gutta Street, Poona. 

The jurors as above should be appointed on 
my behalf. Dated Ist October 1927.” 

On receipt of these two nominations 
the Magistrate treated them as complet- 
ing the jury. On 3rd October 1927, the op- 
ponent wrote to the City Magistrate as 
follows : 

“I received an intimation from you, through 
^ police constable. 1 have given to him names 
of two jurors on ,my behalf ; and I am also 
giving (those two names) to-day in this ap- 
plication. 

(1) Mr. Ardeshir Bomanji Sethna, Pleader, 
Convent Street, Camp Poona. 

(2) Khan Saheb Aspandiar Rustom Irani, 
Gutta Street, Poona. 

“Thus the names of the two jurors have 
been given, which may be taken note of.” 

On 14th October 1927, the opponent 
made an application to the Magistrate as 
follows : 

“In the above case, Mr. Ardesar Bomanji 
Sethna was appointed one of the jurors on be- 
half of the complainant (opponent). But he 
being a pleader, and as the civil Courts are 
now closed, he has to go to Bombay for some 
private business. He is going in a day or 
two. I came to know that the jurors were to 
return their verdict after inquiry on 18th 
October 1927. I, therefore, request that an- 
other juror should be nominated on my behalf 
who should be Mr. Jehangir Pestonji, pleader. 
The period of 18th October 1927, should there- 
fore be extended and Rao Bahadur Lalubhai 
should be informed accordingly.” 
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Accordingly, Jehangir Pestonji, pleader, 
was substituted for Ardeshir .Bomanji 
Sethna. On 19th October 1927 the op- 
ponent again applied to the Magistrate 
as follows : 

“I had informed your honour on 11th Octo- 
ber 1921, that I had appointed Mr. Jehangirji 
Pestonji as a juror. But ‘Pestonji’ as the 
name of the father of Mr. Jehangirji was 
given through mistake. Instead of that, the 
name is Jehangirji Dinshaw. This fact should 
be made known to your honour and hence 
this application.” 

Accordingly the name of the juror was 
corrected 

It seems that the applicant raised no 
objection in the trial Court to the pro- 
cedure followed by the Magistrate in ac- 
cepting two of the nominees of the op- 
ponent as members of the jury instead of 
nominating such jurors himself. The 
point was raised by the applicant before 
the Sessions Judge in appeal, but w'as 
not seriously pressed there. The point 
is now taken in this Court in revision. 

It is not showm that the appointment 
of the two nominees of the opponent on 
the ]ury has resulted in any apparent in- 
justice to the applicant. The jury in- 
cluding the applicant’s nominees were 
unanimous in modifying in the appli- 
cant’s favour the conditional order of the 
Magistrate by requiring that the mill 
should be closed from 9 p. m. to 6 a. m. 
instead of from 7 p. m. to 7 a. m. It is not 
shown that the nominees of the oppo- 
nent were in any sense his partisans. They 
were members of a different community 
from his and were not residents of the 
locality where the alleged public nuisance 
had become the subject matter of the 
complaint. It is also conceded that they 
are men of position and respectability in 
Poona The only question to consider, 
therefore, is whether the nomination of 
these two persons as members of the jury 
by the present opponent amounts to an 
irregularity or is an illegality which 
vitiates the proceedings. 

Under S 138, Cl. (l) (a), a duty is cast 
upon the Magistrate to nominate the fore- 
man and one-half of the remaining mem- 
bers of the jury. In Upendra Nath v. 
Khitish Chandra (l) a Division Bench 
of the Calcutta High Court has held that 
in the nomination of those members of 
the jury, the nomination of whom devol- 
ves upon the Magistrate under the pro- 
visions of S. 138, Criminal P. 0., it is his 

(1) [18961 23 Oal. 499. 
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duty to exercise his own independent dis- 
cretion, and not merely to accept persons 
who may bo put forward by the party" 
who set him in motion, and that a jury 
constituted iu violation of the provision8> 
of S. 138 is not legally constituted, and< 
is incapable of making a legally bindings 
award. In Rylash Ghunder Sen v. Bam 
Lall Mittra (2) the Calcutta High Court* 
gave a similar ruling that in nominating, 
the foreman and one-half of the remain- 
ing members of the jury as required by^ 
S. 138, Criminal P. C., the Magistrate:^ 
must exercise his own independent discre- 
tion and not appoint the nominees of the^ 
party who first made the complaint. 

Beliance is placed on behalf of the op- 
ponent upon a ruling of Piggob, J., sitting, 
as a single Judge in Farzand AH v. Ha- 
kim Ali (3). It was held there that it is- 
not illegal on the part of a Magistrate to^ 
address any inquiry to the complainant* 
with a view to ascertaining the names of 
respectable and independent residents* 
of the neighbourhood who would be will- 
ing to serve on the jury ; but ’the Magi- 
strate should see that he does not ap- 
point friends or partisans of the com- 
plainant. ‘The Court laid down the* 
principle in such cases as being that the* 
person at whose instance the proceedings- 
were instituted should not be allowed to* 
exercise rights not conferred upon him 
by law as if he were a party to the liti- 
gation. That case, in my opinion, can 
be distinguished from the present on the* 
ground that the Magistrate there was in- 
vestigating a complaint undsr S* 13^ 
with regard to a property in a village to 
which he was a stranger. He called 
upon the person who had put him in 
motion to submit the names of respect- 
able and independent persons of the neigh- 
bourhood who might be acceptable for 
being nominated by him to the jury, and 
whem such names were submitted to him- 
the Magistrate used his own discretion 
in nominating them to the jury. In tho 
present case the Magistrate has treated! 
the nomination of the remaining two* 
members of the jury as a right of the op- 
ponent as if he were a party to the liti- 
gation The procedure We adopted would 
be in direct conflict with the principle* 
laid down by Piggot J. in Farzand Ali v. 
Hakim Ali (3). The nominations heret 

1899] 26 Cal. 869. 

1914] 37 All. 26=26 I. 0. 632=12 A. U- 

J. 1341. 
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are made nofe by the Magistrate as re- 
quired by S. 138, but by the opponent. 
This, in my opinion, is an illegality 
which vitiates the proceedings. The 
order of the Magistrate is set aside and 
the case remanded to him for disposal ac- 
cording to law. 

Baker, J. — I agree- I do not think 
there is any reason to suppose that the 
jury were not impartial, but in view of 
the distinct rulings of the Calcutta High 
Court as well as the terms of the section 
itself, it appears that the Magistrate 
must exercise his own discretion in no- 
minating a proportion of the jury, where- 
as in the present case it appears that he 
has accepted the names suggested by the 
original complainant without exercising 
his own discretion in the matter, and 
this has been held to be an illegality in 
Upendra Nath v. Khitish Chandra (1) 
and again in Kylash Ghunder Sen v. Bam 
Lall Mittra (2). I agree, therefore, that 
the order should be set aside, and the 
case remanded for disposal according to 
law. 

K.K. Case remanded. 
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Mirza and Baker, JJ. 

Bai Aisha — In re 

Criminal ReVn. Appln. No 193 of 1928, 
Decided on 4th October 1928, against 
order of Chief Presy. Magistrate, Bombay 
❖ ^ (a) Extradition Act, S, 7 — Order of 
District or Chief Presidency Magistrate 
executing warrant under S. 7 can be revised 
— Criminal P. C., Ss, 439, 491 and 531-A. 

Execution by the District Magistrate (or the 
Chief Presidency Magistrate) in British India 
of a warrant under S. 7 of Extradition Act is 
not an executive act. The Magistrate has 
judicially to consider the matter and decide 
whether the warrant can be executed accord- 
ing to law and the order of the Magistrate is 
subject to the revisional powers of the High 
Court. The order can also be interfered with 
under 3. 561- A. On proper proceedings being 
taken High Court can also interfere under 
8, 491 : 42 Cal. 793, held too widely stated; 7 
Bom.L.B. 463; 41 CaU 400 and A.I.B. 1922 Pat. 
442, Rel. on. [P 83 0 1] 

^ ^ (b) Extradition Act — Construction — 
Criminal P. C. 

Extradition Act and Criminal Procedure 
Coda both being penal enactments their terms 
must be stdctly construed in favour of accused 
persons wherever such construction can be 
reasonably justified. [P 84 C 1] 

^ ^ (e) Criminal P. C., S. 4 (iHEuropeari 
British woman marrying Indian aabject of 
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Native State does not cease to be European 
British subject. 

The words “naturalised or domiciled^* which 
follow “born** are disjunctive of and not con- 
junctive with what precedes. A European 
British subject who marries a native British 
Indian husband or an Indian subject of a 
Native State does not thereby cease to be a 
“European British subject” as dofiaad in the 
Code. [p 85 G 2, P 86 0 1} 

P. N. Godinho, E. J. Biem and M. A. 
jP- Coelho — for Applicant. 

P. B. Shingne — for the Grown. 

Mirza, J.—This is an application for 
revision of an order of the Chief Presi- 
dency Magistrate, Bombay, ordering the 
applicant to surrender herself on a war- 
rant dated 20th April 1928, issued by 
the Resident at Baroda, or in the alter- 
native to give bail as required by the 
warrant to attend before the Second Class 
Magistrate at Navsari in the Baroda 
State. The warrant is issued under the 
provisions of S. 7, Extradition Act (15 
of 1903). It recites that the applicant 
Bai Aisha (Mabel Ferris alias Isa Bad- 
ruddin) wife of Akuji Isabji of Asana, 
Taluka Navsari, stands charged with 
having committed in the Baroda State 
the offences of criminal breach of trust 
and theft, which in British India would 
be punishable under Ss. 406 and 380 
I. P. C. 

It appears that on 17th July 1927, the 
Bombay Police had at the instance of the 
Baroda Police arrested the applicant for 
the same alleged offence. The proceedings 
were adjourned from time to time as the 
extradition warrant from Baroda had not 
been issued. By his letter dated 6th 
September 1927, the Resident at Baroda 
informed the Chief Presidency Magistrate 
at Bombay that the Baroda Government 
had intimated to him that there was not 
sufficient evidence to enable them to 
Q-Pply for the extradition of the applicant 
and that she might, therefore, be dis- 
charged. On 16th September 1927, the 
Chief Presidency Magistrate passed 
orders discharging the applicant. The 
same charge has since been revived at the 
instance of Sakharam Gangaram Surve, 
Naib Sub-Inspector, Baroda State, and 
the Bombay Police again arrested the 
applicant on 14th April 1923. The 
Magistrate, on 16th April 1928, made an 
order granting bail on certain terms and 
in default remanded the applicant to jail 
custody. The extradition warrant was 
received in Bombay on 23rd or 24th April 
1928. The Chief Presidency Magistrate 
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^hen heard the evidence of two prosecu- 
tion witnesses and recorded the appli- 
cant’s statement. He intimated that as 
the applicant’s statement made before 
him had not been challenged by the pro- 
secutor he would, before proceeding fur- 
ther, report the case to the Local Govern- 
ment. The case was adjourned for that 
reason. By his letter to Government 
dated 28th April 1928, the Magistrate 
recommended that the Local Government 
should refuse the applicant’s extradition. 
He stated in the letter that the accused 
{applicant) was a European British sub- 
ject and it was open to the complainant, 
if so advised, to proceed against her in 
British India on obtaining the certificate 
required by S. 188, Criminal P. C The 
report to Government was made by the 
Magistrate under the provisions of S. 8-A, 
Extradition Act. The Government would 
be competent under the provisions of S.16 
-of the Act to have the extradition war- 
rant cancelled and the person for whose 
arrest such warrant was issued discharged. 
By their letter dated 25th June 1928, the 
Government, acting on a report made to 
them by the Remembrancer of Legal 
Affairs, intimated to the Chief Presidency 
Magistrate that the applicant should be 
surrendered to the Baroda State for trial 
'The Legal Remembrancer’s report, dated 
19th Juno 1928, states: 

“As the woman (applicant) is the wife of a 
Baroda subject, she is not a European British 
subject .... For the rest there is a prima 
facie case which satisfied the Resident at 
Baroda before he issued his warrant. I do not 
see any reason why extradition should not be 
granted in the ordinary course.” 

After the receipt of this letter the 
Chief Presidency Magistrate further heard 
the matter and made his order now com- 
plained of. In the reasons given for the 
order the Magistrate states: 

“There is nothing before me to show what 
the law of South Africa is or to show that the 
marriage contracted by the applicant is not 
valid. The facts as at present disclosed show 
that she is married 'to a Baroda subject and 
thus she ceases to be a European British sub- 
ject. Moreover the applicant was informed 
<on the last occasion that any application she 
had to make with regard to these proceedings 
should be made to the High Court. Applicant 
is, therefore, ordered to furnish bail or sur- 
render herself.” 

It is contended on behalf of the Crown 
that this OoQvt has no jurisdiction to 
revise the order made by the Chief Presi- 
'dency Magistrate. It is urged that the 
;aot of the Magistrate is not a judicial but 
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an executive act and that he is bound, 
under the terms of S. 7, Extradition Act, 
to act in pursuance of the warrant, and 
that the only discretion he can exercise 
is that given him by S. 8-A, which pro- 
vides that he may, if he thinks fit, after 
the statement (if any) of the accused 
person has been recorded, before proceed- 
ing further, report the case to the Local 
Government and, pending the receipt of 
orders, detain such accused person in 
custody or release him on his executing 
a bond with sufficient sureties for his 
attendance when required. It is further 
urged that by S 15 of the Act, the juris- 
diction of this Court is ousted and the 
Government of India or the Local Govern- 
ment alone are empowered, by order, to 
stay any pi'oceedings in respect; of such a 
warrant or to direct that the warrant be 
cancelled and the person for whose arrest 
it has been issued be discharged. Reliance 
is placed in this connexion on the ruling 
inGulli l^ahu v. Emperor (l), which is 
to the effect that where a warrant has 
been issued by the Political Agent, under 
S. 7, Extradition Act, its execution by 
the District Magistrate (or the Chief 
Presidency Magistrate) in British India 
in accordance with the Act, is an execu- 
tive act, and the High Court cannot in- 
terfere in revision with the proceedings 
of the Magistrate and the order to sur- 
render the fugitive criminal, but if the 
latter considers himself aggrieved thereby, 
he can invoke the action of the Govern- 
ment under S. 15. A reference to the 
petition in that case shows that the ap- 
plicant there was challenging the issue 
of the extradition warrant against him 
on four grounds, two of which related to 
the reliability of the prima facie case 
made out against him in the Native State. 

Ground 3 related to the allegation of the 
applicant that he was a British subject 
and not a subject of the Native State. 
The District Magistrate had considered 
the evidence produced by the applicant 
on this point and had given an adverse 
finding on it. Ground 4 was that the 
Resident in a Native State could not be 
regarded as a Political Agent within the 
meaning of the Act. On this point too, 
the District Magistrate had held against 
the applicant. There was no point before 
the Court that the extradition warrant 
'(1) C1914] 42 Cal. 793=21 O.L.J. 112=26 I.O. 

335=19 C.W.N. 221. 
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was without jurisdiction and hence 
illegal. If such a point was raised before 
the District Magistrate he had found 
against it and it does not appear that the 
appeal Court was invited to reverse that 
finding. With great respect, the proposi- 
tion laid down m Gulli SahuY, Emperor 
(1) appears to me to be too wide and 
should be confined to the facts of that 
case The intention of the legislature in 
referring the extradition warrant to the 
District Magistrate or the Chief Presi- 
dency Magistrate for orders is that the 
Magistrate should judicially consider the 
matter and decide whether the warrant 
an be executed according to law. The 
3xecution of the warrant depends not upon 
j he order of the Political Agent or Resi- 
dent, but upon the order of the District 
Magistrate or Chief Presidency Magis- 
•ti'cate as the case may be. 

If the warrant is without jurisdiction 
or there is some other illegality to be 
found on the face of the warrant, the 
Magistrate in the exercise of his judicial 
powers would not be justified in issuing 
an order for its execution Any order 
judicially made by the Magistrate would 
be subject to the revisional powers of 
this Court under S 439, Criminal P. C. 
This Court has also, in my opinion, been 
given powers under S. 561-A, Criminal 
P C , in addition to what it possesses 
under its Charter and Letters Patent to 
interfere in order to secure the ends of 
justice. This Court would also have 
power on proper proceedings being taken 
to interfere under S. 491, Criminal P. C., 
by which, whenever the Court thinks fit, 
it can direct that a person illegally or im- 
properly detained in public or private cus- 
tody within the limits of its jurisdiction 
be set at liberty. In Emperor v. HuseinaU 
ly (2) Russel, J, expressed the opinion 
that S. 15, Extradition Act, ousts the 
jurisdiction of the High Court to enquire 
into the propriety of the extradition war- 
rant, but leaves open the question of the 
High Court’s power to interfere with a 
Magistrate’s action, if it was proved that 
•such action was consequent upon a war- 
rant issued by a Political Agent which 
was plainly illegal. In Gulli Sahuv, 
Emperor (3) it was held that S. 16, Ex- 
tradition Act, ousts the jurisdiction of 
the High Court to inquire into the pro" 

~“i2~Ll905j 7 Bom. L. R. 463. 

<3) [1913) 41 Oal. 409=21 1. 0. 993=18 
C. W. N. 869. 
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priety of a warrant issued under Ch. 3, 
but where the order of the Magistrate is 
sought to be justified under an authority 
supposed to be derived from the law, 
when it is in fact without jurisdiction, 
such order is revisable by the Court at 
the instance of the party whose liberty 
is affected by it. In Jaipal Bhagat v. 
Emperor (4) it was held that although 
S 16 empowers the Government of India 
and the Local Government to stay pro- 
ceedings taken under Ch. 3 of the Act 
and to direct any warrant to be cancelled 
and the accused person to be arrested 
discharged, this does not oust the juris- 
diction of the High Court to interfere in 
a case where action under the act has not 
been taken under a valid warrant. The 
extradition warrant in execution of 
which the accused in that case was ar- 
rested mentioned that the accused had 
absconded from jail and had fled from 
Nepal to British territory. The Court 
held that S. 7 applied only to an “ ex- 
tradition offence ” and the absconding 
from jail was not one of the offences men- 
tioned in the schedule to the Act enum- 
erating such offences ; that S. 7 would 
have no application and the warrant 
issued by the Political Agent was, there- 
fore, without jurisdiction. The Court 
held that the warrant was wholly 
illegal as it was without jurisdiction. 

In my judgment, this Court clearly 
has jurisdiction to revise the order of the 
Magistrate 

The applicant’s contention is that she 
is a European British subject. S. 7, Ex- 
tradition Act, excludes from its operation 
persons who are European British sub- 
jects. If, therefore, the allegation of the 
applicant that she is a European British 
subject is established, the Resident at 
Baroda would have no jurisdiction to 
issue a warrant against her under S. 7, 
Extradition Act. If the warrant is 
issued without jurisdiction it is illegal 
and a nullity. The Magistrate cannot 
validly give effect to a warrant which 
is issued without jurisdiction. 

The inquiry before the Magistrate 
seems to have proceeded on the basis 
that the facts disclosed showed that the 
applicant, although a European British 
subject by birth, had ceased to be such 
owing to her marriage to a Baroda sub- 
ject. It is owing to this finding that 
t he Magistrate has given effeefi to the 

(4) A. li B. 1922 Pat. ^2=1 Pat. 57, 
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warrant?. If the finding is based upon an 
error of law, this Court can revise it. 

By 8. 2 (a), Extradition Act, “European 
British subject” is said to mean a 
European British subject as defined by 
the Criminal Procedure Code for the 
time being in force. European British 
subject is defined by S. 4, Cl. (i), Cri* 
minal P- C., as meaning : (l) 

“ any subject of His Majesty of European 
descent in the male line born, naturalized or 
domiciled in the British Islands or any 
Colony, ” 

It is not disputed that the applicant 
was born in Cape Town of European 
parents. Cape Town is in South Africa 
which is a British Colony. The ques- 
tion, therefore, to be determined is 
whether by her marriage to a subject of 
the Baroda State she has ceased to be a 
European British subject within the 
meaning of the Indian Extradition Act. 
The Indian Extradition Act and the 
Criminal Procedure Code both being 
penal enactments their terras must be 
strictly construed in favour of accused 
persons wherever such construction can 
be reasonably justified. 

The definition of “ European British 
subject ” given in the Criminal Pro- 
cedure Code is silent on the subject of a 
female European British subject ceasing 
to be such on her marriage to an alien. 
No doubt by a presumption of the law 
relating to civil matters, e. g , of succes- 
sion, a woman by her'marriage is pre- 
sumed to adopt the domicile of her hus- 
band ; but nationality and domicile do 
not always go together. Nationality 
attaches to a person, generally speaking, 
by birth. Generally speaking he owes 
allegiance to the Sovereign in whose 
territory he is born if he is born of par- 
ents who owed similar allegiance to that 
Sovereign. He may subsequently by his 
own act become a naturalized subject of 
another Sovereign It would not neces- 
sarily follow from such act that he ceases 
to owe allegiance to the Sovereign whose 
subject he originally was, although by 
his act of naturalization he undertakes 
allegiance to another Sovereign and his 
duty to the one might under certain con- 
ceivable circumstances conflict with his 
duty to the other. Domicile is a matter 
of ft* perfton^s own choice and intention. 
He can hftve but one domicile at a time, 
although he may change it as often as ho 
pleases. In the case of a married woman 
although she acquires the domicile of her 


husband, on her diverce or widowhood! 
she may adopt any other domicile or re- 
vert to the domicile of her birth. The- 
change of domicile in itself would not 
necessarily amount to a change of nation- 
ality. 

In the present case it is urged by the 
Government Pleader that the applicant 
owes allegiance to His Highness the 
Gaikwar of Baroda and not to His 
Majesty the King. The position of 
Native States in India is somewhat 
peculiar. The more important ones- 
among them — Baroda Belongs to that 
class — enjoy a certain amount of auto- 
nomy in internal matters. They are 
under the protection of the British 
Empire and the Ruler of the State owes 
allegiance to the British Sovereign. No 
doubt by adopting the domicile of a 
Native State the applicant would from 
the very fact of her residence within the 
territorial jurisdiction of the Native 
Prince owe a certain allegiance to him„ 
but that allegiance cannot, in my judg- 
ment, in the absence of 'any statutory 
provision in British India to the con- 
trary, be said to oust the allegiance 
which she owes to the Sovereign whose 
subject she is by birth. 

Under the English common law up to 
1844 marriage did not affect a woman’s 
nationality. In the Conntess Conway's^ 
case (5) Baron Park said (p. 368) : 

“ a Frenchwoman becomes in no way 

a British subject by marrying an English- 
man ; she continues an alien, and is not 
entitled to dower. ” 

He referred to Coke on Hittleton, p. 326. 
Since 1844 several statutes have been 
enacted in England by w^hich a woman is 
deemed to have the same nationality as 
her husband. By the British Nationali- 
ty and Status of Aliens Act 1914 (Ss IB 
and 11) a British subject who becomes 
the wife of an alien is deemed to be an 
alien. S 10, Naturalization Act, 1870,. 
expressed it in the simpler form that a 
married woman shall be deemed to be a 
subject of the State of which her husband 
is for the time being a subject. Accord- 
ing to Dicey (Conflict of laws, p. 187, 
4th Bdn.) the explanation of the change in 
terminology is probably a desire to avoid 
ascribing to a woman a nationality 
which may not be her nationality under 
the law of the State of which her hus- 
band is a subject as same States do not 
admit the principle thftt a wife’s nsu- 
(5) [1834] 2 Kliapp. 364. 
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tionality is always that of her husband, 
-e. g., France: see In the Goods of 
Brown-Sequard {deceased) (6). 

The English Statutes on the subject 
have not been 'made applicable to British 
India. On grounds of equity and 
good conscience, we are still governed 
by the old English common law 
as it stood in 1776. There is no evidence 
to show what the law of Baroda on the 
■subject is. No doubt for purposes .of 
English law natives of Native States in 
India which do not form part of British 
India are not British subjects. The 
status of a woman married to a subject of 
a Native State would be governed by the 
•same considerations, which apply to inde- 
pendent Sovereign States. The subject of 
a Native State owes allegiance directly to 
his own Prince and indirectly to the 
King-Emperor. In law, he would be 
regarded as an alien although for practi- 
cal purposes ho enjoys most of the ameni- 
ties extended to British subjects more 
especially outside his own State. The 
sovereign or semi-sovereign powers 
of a Native State are confined strictly to 
its own territory. In the absence of a 
epecial enactment or usage to the con- 
trary, it would not be reasonable to hold 
that a European British subject by her 
marriage to a subject of a Native State 
becomes the subject of that State. Such 
^ proposition may lead to an anomalous 
position in the case of Native States 
where as under the French law marriage 
of an alien to a husband who is a subject 
of a Native State does not confer the hus- 
band’s nationality upon the wife. In 
“SUoh a case the wife would find that she 
•has lost the nationality of her birth with- 
out acquiring a new one or in other Swords 
that she is the subject of no State and 
owes allegiance to no Sovereign The 
Oourt would be reluctant to declare that 
■such a result has ensued, unless there is 
clear authority to the contrary that the 
laws of British India contemptate it. If 
•the Baroda authorities were relying upon 
a change of nationality in this case it was 
incumbent on them to prove that at any 
rate according to Baroda law or usage the 
fact of the marriage would confer upon the 
wife the nationality of her husband. 

If the authorities - were to the effect 
•that by marriage the applicant has lost 
ber nationality or birth and has acquired 
d ;he nationality of her alien husband it 

(6) [1894] 70 L. T. 811=6 R. 565. 


would still remain to consider whether 
the change of nationality under any rule 
of international law, public or private, 
having the force of law in British India, 
amounts to a change of nationality within 
the meaning of the criminal law of this 
country. The language of the definition 
of “European British subject” in the Cri- 
minal Procedure Code does not, in my 
opinon, provide for such an exception to 
the general definition and wo would not 
be justified in reading into the terms of 
the definition any such provision impor- 
ted from another branch of the law. 

It is clear from the definition of a 
“European British subject” in the Crimi- 
nal Procedure Code that certain rights 
and privileges which belong to the class 
are conferred upon it qua such class irres- 
pective of considerations of change of 
status owing to marriage. It will not be 
contended that a native British Indian 
woman if she marries a European British 
Subject would come under the definition 
of ‘ European British subject” although 
she may thereby he said to acquire his 
domicile, nor will it be contended that a 
European British subject who marries a 
native British Indian husband thereby 
ceases to bo a “European British subject” 
as defined in the Code. It must be as- 
sumed that by' excluding European Bri- 
tish subjects from the operation of S. 7, 
Extradition Act the legislature had a 
similar intention The onus in such a 
case would be on the Baroda authorities 
to show that by the fact of her marriage 
to a Baroda subject the applicant has 
ceased to be a European British subject 
within the meaning of the Indian Extra- 
dition Act. 

Mr. Singne has further urged that to 
come under the definition of “European 
British subject,” it is necessary not only 
that the applicant should be a European 
British subject by birth but that she 
should also be domiciled at the time in 
the British island or any colony. In my 
judgment the definition cannot be so res- 
tricted. If it were so restricted it would 
exclude from its operation all European 
Briti^ subjects who are domiciled in 
British India unless British India can be 
said to come within the definition of a 
colony. Such could not have been the 
intention of the legislature. The use ot 
*‘a” after “born” in S 4 (i) indicates, 
in my opinion, that the words “natura- 
lized or domiciled” which follow it an 
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disjunctive of and not conjunctive with 
what precedes. The applicant, in my 
judgment, can claim the privilege of being 
a European British subject apart from 
any foreign domicile she may have ac- 
quired by her marriage In this view 
of the case the extradition warrant issued 
by the Eesident at Baroda would be with- 
out jurisdiction and illegal 

The applicant’s case has been that her 
marriage with Akuji Isabji was from its 
inception a nullity as at the time of that 
marriage he had a wife Khatijabai living. 
The marriage was performed at Johannes- 
burgh in 1914: according to the South 
African law. That law being the law 
of a Christian country, must be presumed 
to have made a polygamous marriage ille- 
gal. The prosecution have not denied the 
applicant’s allegation that the marriage 
in South Africa was performed under 
such conditions If the marriage w'as a 
nullity the applicant acquired no domi- 
cile in the Baroda State, apart from her 
intention to adopt such domicile If 
such intention is to bo presumed from her 
residence in the Baroda State from 1921 
to 1925, she must be deemed by her de- 
parture from that State in 1925 and her 
settling down in British India since, to 
have abandoned her former domicile and 
to have adopted the domicile of British 
India. 

The order of the Magistrate is set aside, 
the warrant discharged, the bail bonds 
sancelled, and the applicant set at liberty. 

Baker, J. — The petitioner, Mabel Fer- 
ris alias Bai Aisha, applies for revision 
^f the order passed on 11th July 1928, by 
ihe Chief Presidency Magistrate, Bombay, 
Erecting her to furnish bail or surrender 
lerself, a warrant under S. 7, Extradition 
\ct having been issued against her by 
.he Eesident of Baroda in respect of a 
jharge of theft brought against her by 
ler husband The theft was alleged to 
lave been committed within the jurisdic- 
iion of the Baroda State 

Several points of law arise in the case 
The facts are that the applicant, Mabel 
Ferris, was a European British ^subject 
born in South Africa, a British colony, 
of European parents. In 1914 she went 
through a form of marriage before a Ee- 
gistrar at Johannesburgh with a Maho- 
medan, a native of Baroda State, and 
afterwards lived with him as his wife. 
She alleges that she was at that time a 
minor, and that the marriage was with- 
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out the consent or knowledge of her 
parents. That part of the case has not 
been pressed, and no birth certificate has- 
been produced. Subsequently the peti- 
tioner came to India with her husband, 
who may be so called for the purposes of 
this judgment, and lived for some time in 
a village in the Baroda State. Petitioner 
states that her husband represented him- 
self to be a bachelor and that on arrival 
she found he had another wife living. 
Disputes broke out between her and her 
husband which resulted in her being 
turned out of the house, and she went to 
..reside in British territory. Subsequently 
a charge of theft was made against her 
by her husband, but proceedings were 
dropped as the Government of Baroda 
considered there was not sufficient evi- 
dence The proceedings were, however, 
revived, and ultimately a warrant under 
S. 7, Extradition Act, was issued against 
her by the Eesident of Baroda, who is the 
Political Agent under the section for her 
arrest and extradition directed to the 
Chief Presidency Magistrate. The peti- 
tioner was arrested by the Bombay Police, 
but on her representation to the Chief 
Presidency Magistrate that she was a 
European British subject to whom S. 7 did 
not apply, a reference was made to Govern- 
ment, who under S. 15 have the power to- 
refuse extradition The matter was re- 
ferred to the Eemembrancer of Legal 
Affairs for opinion He was of opinion 
that as the petitioner was married to a 
subject of Baroda State, she was not a 
European British subject, and the Gov- 
ernment refused to interfere. The Chief 
Presidency Magistrate directed her to 
furnish bail or to surrender herself to the 
Baroda authorities It is against this 
order that the petitioner applies in revi- 
sion. 

The Important question in this case is 
whether the applicant by her marriage 
with a subject of the Baroda State has. 
lost her right to be dealt with as a^ 
European British subject under the 
Criminal Procedure Code At present I 
am assuming the marriage to be valid 
The question of jurisdiction will, in my 
opinion, to a great extent, depend on 
whether the applicant has lost her right, 
to be dealt with as a European British 
subject. In this case we are dealing with 
a construction of a specific definition, and 
any remarks in my judgment must be 
taken as having reference to the particular 
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question before us. This appears to be 
the first time in which this particular 
point has come before the Courts, and the 
matter is, therefore, one of importance. 
S. 7, Extradition Act (15 of 1903), states 
where an extradition offence has been 
committed or is supposed to have been 
committed by a person, not being a 
European British subject, in the terri- 
tories of any State not being a Foreign 
State, and such person escapes into or is 
in British India, and the Political Agent 
in or for such State issues a warrant, ad- 
dressed to the District Magistrate of any 
district in which such person is believed 
to be, or if such person is believed to be 
in any Presidency-town, to the Chief 
Presidency Magistrate of such town, for 
his arrest and delivery at a place and to a 
person or authority indicated in the 
warrant, such Magistrate shall act in pur- 
suance of such warrant and may give 
directions accordingly. It will be seen 
that a European British subject is ex- 
pressly excluded from the provisions of 
this section By S. 2 of the Act a Euro- 
pean British subject is defined to mean a 
European British subject as defined by 
the Criminal Procedure Code for the time 
being in force “European British sub- 
ject” is defined under S. 4 (l) (i), Criminal 
P. C., as follows : 

“(i) any subject of His Majesty of European, 
descent in the male line born, naturalized or 
domiciled in the British Islands or any 
Colony, or 

(ii) any subject of His Majesty who is the 
child or grandchild of any such person by 
legitimate descent.” 

It is not disputed that the applicant 
was born in Cape Town, a British Colony, 
of European parents, and, therefore, until 
her marriage she fulfilled the definition 
under the Criminal P. C. But it is con- 
tended that by her marriage to a subject 
of the Baroda State she ceased to be a 
subject of His Majesty. The Criminal 
Procedure Code does not provide for 
marriage with a subject of another State 
being a manner in which a European 
British subject loses a right to be dealt 
with as such. On reference to Sohoni^s 
Criminal Procedure Code, 12th Bdn. 
p. 21, it will appear that a male European 
British subject'forfeits his privilege to be 
dealt with as such by being declared to be 
a European vagrant under the European 
Vagrancy Act (9 of 1874) and in no other 
manner. 

Natives of the Native States of India, 


which do not form part of British India 
are not British subjects for the purposes 
of English Law ; (Dicey's Conflict* of 
Laws, 4th Edn, p. 159). Consequently I 
assume that the husband of the applicant 
is not a subject of His Majesty. The 
opinion of the Eemembrancer of Legal 
Affairs is on the record, and the decision 
of Government under S. 15, Extradition 
Act, not to interfere, is based on it No 
reasons were given for the opinion except 
that the applicant is the wife of a Baroda 
State subject. The learned Government 
Pleader has based his arguments, mainly 
on the point of domicile. No doubt 
under the general law, not only of 
England, but of all nations, a wife takes 
the domicile of her husband, and if he 
changes his domicile, her domicile chan- 
ges also. S 16 and the following sections 
of the Indian Succession Act (39 of 1925) 
deal with this subject, and, therefore, in a 
civil matter such as succession the appli- 
cant will no doubt have the same domicile 
as her husband, and be governed by the 
law appertaining to persons of that domi- 
cile, in this case, Baroda. But in this 
case we are dealing with a specific defini- 
tion in a penal statute, which must be 
strictly construed 

Apparently under the definition the 
status of a European British subject 
can, in certain cases, be acquired by 
domicile in the British Islands or any 
Colony, but the question is whether it 
can be lost by a change of domicile. In 
my opinion the definition in the Criminal 
Procedure Code does not contemplate the 
loss of the status of a European British 
subject by change of domicile, whether 
by marriage or otherwise. The learned 
pleader for the applicant has put the case 
of a male European British subject marry- 
ing an Indian wife, and contended that 
though the wife would acquire the domi- 
cile of her husband, it would be ridiculous 
to suppose that she would fall within the 
definition of a E3ropoan British subject, 
and obviously this is so, because the wife 
would not be of European descent. And 
even a clearer case is that of a European 
British subject born in England and 
coming out to India, who by choice ac- 
quires an Indian domicile, as he is per- 
fectly competent to do. By reason of hie 
change of domicile he undoubtedly would 
not lose his right as a European British 
subject under the Criminal Procedure 
Code. The definition does ^ not contem- 
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plate a change of domicile as involving a 
loss of status. The section does not say 
QOf and we cannot read in the section 
what is not there. We must be guided 
by the definition as framed. The appli- 
cant being a subject of His Majesty of 
European descent in the male line born 
in British Colony, fulfils the condition of 
the definition, and there does not appear 
to be any provision in the Criminal Proce- 
dure Code by which her marriage can 
deprive her of her status. It is argued 
that the question of nationality is distinct 
from that of domicile. The learned pleader 
for the applicant has quoted a number 
of authorities to that effect, but so far as 
England is concerned the matter is 
covered by an express provision, for under 
the British Nationality and Status of 
Aliens Act, 1914, Ss. 10, 11, a British 
subject who becomes the wife of an alien 
shall be deemed to be an alien and shall 
not by reason only of the death of her 
husband or the dissolution of her marriage 
cease to be an alien. 

Formerly marriage was not recognized 
as in itself working any change in the 
national character of a woman, and hence 
till 1844 (7 & 8 Viet. c. 66) an alien 
woman, e. g., a Frenchwoman, who mar- 
ried a British subject, did not cease to be 
an alien and on the other hand a British 
subject, who married an alien husband, 
e. g., a Frenchman, did not till 1870, in 
the eye of English law, become an alien. 
The ’Naturalization Act, 1870, S. 10, en- 
acted that a married woman shall be 
deemed to be a subject of the State of 
which her husband is for the time being 
a subject. 

We are not, however, dealing with the 
status of the applicant under the British 
Nationality and Status of Aliens Act, 
1914, but under the Criminal Procedure 
Code. If it had been the intention of 
the legislature that a female European 
British subject should lose her status for 
the purpose of the Act by marriage wkh 
a non-British subject it would have said 
so. The Criminal Procedure Code was 
revised in 1908 and again in 1923, when 
numerous changes were made and the 
definition of European British subject 
amended, but no amendment was made as 
regards the status of married women, 
and ‘in the absence of authority to 
the contrary I feel justified in assuming 
that it was not the intention of the Indian 
legislature that a woman who was a 


European British subject by birth should 
lose that status for the purpose of the 
Code by reason of her marriage. I am 
considering the question solely from the 
point of view of the Criminal Procedure 
Code, which is the only question in 
this case. 

Assuming the marriage to be valid, I 
am of opinion that the applicant has 
not lost her status as a European Bri- 
tish subject. 

If the marriage is not valid of course 
no question of the applicant losing her 
status could arise. 

It is the applicant’s contention that 
her marriage is invalid as her alleged 
husband had a wife living. Polygamous 
marriages are not recognized by the 
English law and would presumably be 
invalid in South Africa, but in the ab- 
sence of evidence as to the former mar- 
riage, though it has not been denied by 
the Crown, I do not think it necessary, 
in view of my opinion expressed above, to 
enter into this part of the case. 

In view of my finding that the appli- 
cant is still a European British subject 
no warrant under S. 7, Indian Extradition 
Act, could validly be issued against her 

It was held by this Court in Emperor 
V. Huseinally (2) that S. 15, Extradition 
Act, ousts the jurisdiction of this Court 
to inquire into the propriety of the war- 
rant, but leaves open the question of the 
Court’s power to interfere with the 
Magistrate’s action if it was proved that 
such action was consequent upon a war“ 
rant issued by a Political Agent which 
was plainly illegal. In the case of Gulli 
Sahu V Emperor (3) the accused was ar- 
rested under S 10 on certain informa- 
tion received from the Nepal authorities 
and the Sub-Divisional Magistrate di- 
rected his surrender. It was held that 
on the facts the procedure followed by 
the Sub-Divisional Magistrate was not 
according to law and the Court said 
(p. 404) : 

** It is true that S. 15 of the Act ousts the 
jurisdiction of this Court to enquire into the 
propriety of a warrant issued under Chap. 3, 
but where the order of the Magistrate is 
sought to be justified under an authority sup- 
posed to be derived from the law, but is in 
fact without jurisdiction, not being sanc- 
tioned by it, we cannot but assume that the 
Magistrate has acted in his general jurisdic- 
tion, and as such his order is revisable by this 
Court and liable to be set aside at the instance 
of the party whose liberty is affected by it.** 
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In GulU Sahu v. Emperor (l) the 
petitioner was the same as in the case 
cited above. He had previously been 
released as the result of the decision in 
the above case. After his release a war- 
rant was issued by the Eesident in Nepal 
under S. 7 of the Act, and the case was 
again brought before the High Court in 
revision. It was held that the District 
Magistrate was merely performing an 
executive act, and the Court had no 
power to interfere in revision. But the 
Court went on to say that the absence of 
revisional powers did not affect its powers 
under S. 491, Criminal P. C-, which were 
powers not created by the Indian Extra" 
dition Act. The rule was, however, dis- 
charged. On the other hand, in Jaipal 
Bhagat v. Emperor (4), the accused was 
arrested under a warrant issued by the Ee- 
flident in Nepal for absconding from jail. 
It was held that the absconding from jail 
was not an extradition offence and the 
arrest was, therefore, illegal. As regards 
S. 15 the Court said (p. 62 of 1 Bat ) : 

“ No doubt S. 15 of the Act empowers the 
Government of India and the Local Govern- 
ment to stay any proceedings taken ur ier 
Chap. 3 of the Act and to direct any warrant 
to be cancelled and the person arrested to be 
discharged. But that does not necessarily 
oust the jurisdiction of this Court to interfere 
in a case where the action under the Act has 
not been taken under a valid warrant.” 

The view of the Patna High Court is 
the same as that taken by this Court in 
Emperor v. HuseinaMy (2). In the cir- 
cumstances of the present case where the 
applicant has been held to be a European 
British subject, and as such excluded by 
the Act itself from the terms of S. 7, the 
case is, in my opinion, within the ruling 
in Emperor v.Euseinally (2) and Jaipal 
Bhagat v. Emperor (4), and I agree with 
my learned brother in holding that this 
Court has jurisdiction. The terms of 
S. 439, Criminal P. C., are very wide. 

The High Court has also extensive 
powers under S. 661 -A of the Code. 

The present proceedings are not under 
S. 491, Criminal P. C*, but the powers of 
the High Court under that section are 
not restricted by the terms of the Indian 
Extradition Act, and even if this Court 
had no jurisdiction in revision it would 
be open to us to consider the validity of 
the warrant on a proper application 
under S. 491 being made. 

The question of the powers of the 
Court to interfere under the Letters 


Patent and the Charter Act has not been 
argued. 

In any case I have no doubt that Go- 
vernment would, in view of the finding 
of this Court as to applicant’s^ status, 
reconsider their decision not to interfere 
under S. 16 of the Act, but in view of 
my finding that this Court has jurisdic- 
tion that question does not arise. 

I concur in the order proposed that the 
applicant should be set at liberty and 
her bail bond cancelled. 

R. K. Order set aside. 
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Mirza and Patkar, JJ. 

Punjabai Bhilasa — Plaintiff Appel- 
lant. 

V. 

Bhagvandas Eisandas — Defendant 
Respondent. 

Second Appeal No. 98 of 1928, Decided 
on 14th September 1928, from decision 
of Asst. Judge, Dhulia, in Appeal No. 210 
of 1924. 

(a) Contract Act, S. 65 — Scope. 

Section 65 does not apply where one of the 
parties is wholly incompetent to contract : SO 
Cal. 639 (P.O. ) and A.I.B. 1921 Bom. 147, Foil. 

[P 90 0 2] 

(b) Contract Act, S. 70— Act i» done 
** lawfully ” for another when he is entitled 
to look for compensation to t^lal other. 

In ascertaining whether an act is law- 
fully ” done for another the test to be^ applied 
should be, whether the person so acting held 
such a position to the other as either directly 
to create or by implication reasonably to justify 
the inference that by the act done for the 
other person ho was entitled to look for com- 
pensation for it to the person for whom it was 
done: 11 All. 234, Foil. ; 2 J.A. 131 ; 38 Cal. 1 ; 
26 Bom. 604, Bel. on. [P 91 0 IJ 

(c) Evidence Act, S* 18 — Admission by 
pleader on question of law is not binding on 
client. 

Per Patkar, /.—The pleader's admission on 
a pure question of law is not binding on his 
client and amounts to no more than his view 
that the question is unarguable : 28 Bom. 408, 
Bel. on. [P 92 0 2] 

P. B. Shingne — for Appellant. 

D. B. Patwardhan — for Eespondent- 

Mirza, J. — The question raised in this 
second appeal is whether on the facts 
found the appellant can maintain her 
claim under the provisions of S. 70, Con- 
tract Act. The Court of first instance 
found in favour of that plea and decreed 
the claim. The appellate Court reversed 
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the decree and dismissed the suit with 
costs in both Courts 

The appellant is the widow and legal 
representative of one Bhilasa. The res- 
pondent obtained a money decree against 
Bhilasa in suit No. 192 of 1912 and sought 
after his death by darkhast No. 1076 of 
1918 to execute the decree against his 
estate While the darkhast was pending 
the appellant purported to sell certain 
lands belonging to the estate to one Dhan- 
raj Shivlal for Rs 4,200 The amount 
due to the respondent was then about 
Rs. 4,000. The respondent owed a sum 
of Rs 500 to the panch of the Dasalat 
Gujarati community of which he was a 
member Dhanraj Shivlal through the 
intervention of certain panchas of that 
community purported to compromise on 
appellant’s behalf the decretal amount 
due to the respondent by payment of 
Rs. 500 in cash to the panchas for the 
claim of the panch against the respondent 
and passing a demand promissory-note 
for Rs, 3,000 in favour of the respondent 
The respondent executed a pavti in favour 
of the appellant acknowledging the receipt 
of full consideration of the decretal 
amount. Et was well-known to everybody 
concerned at the time that the respondent 
was of unsound mind and that no guar- 
dian had been appointed to enter into the 
compromise on his behalf The appellant 
set up the pavti in the darkhast proceed- 
ings It was then contended on behalf 
of the respondent that at the date of the 
pavti he was of unsound mind and that 
the compromise arrived at was not bind- 
ing on him The appellant then filed a 
suit against the respondent, being suit 
No. 264 of 1920, to have it declared that 
the pavti was binding on the respondent, 
but subsequently withdrew it The exe- 
cution Court held that the respondent was 
at the date of the pavti of unsound mind 
and that the compromise was not for his 
benefit The Court ordered the sale of 
the attached properties and the respon- 
dent’s claim under the darkhast proceed- 
ings has since been satisfied in cash. This 
suit was brought by the appellant to 
recover from the panchas, the original 
defendants 1 to 7, or in the alternative 
from the respondent, the original defen- 
dant 8, the sum of Rs. 500 paid to the 
panchas for the debt due by the respon- 
dent to the panch. 

The Court of first instance applying the 
provisions of S. 70, Contract Act decreed 
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the appellant’s claim' against the respon- 
dent and dismissed the suit against the 
other defendants. 

The lower appellate Court reversed the 
decree of the first Court holding that as 
the payment of Rs 500 was alleged to be 
made at the express request of defendant 8, 
S. 70, Contract Act, would not apply. 

Mr Shingne on behalf of the appellant 
has urged that the view taken by the first 
Court should be adopted. In the lower 
appellate Court, the pleader on behalf of 
the present appellant had conceded that 
S 70, Contract Act, would not apply to 
the case and had relied upon S 65, Con- 
tract Act, as being applicable. Mr. Shingne 
concedes that so far as the argument 
under S. 65, Contract Act, is concerned it 
is concluded by the ruling of the Privy 
Council in Mohori Dibee v Dhurmodas 
Ghose (l), and of this Court in Motilal 
Mansuhhram v. Maneklal Dayahhai (2), 
that S. 65, Contract Act, would not apply 
where one of the parties is wholly incom- 
petent to contract. Mr Shingne, how- 
ever, relies upon S. 70, Contract Act Mr 
Shingne is not precluded from arguing 
this point 

Section 70 has been held by the lower 
appellate Court to be inapplicable on the 
ground that the case pleaded and proved 
for the appellant has been that the pay- 
ment of Rs 500 to the panchas was made 
at the request of the respondent. Under 
normal conditions no doubt that would 
create a contractual relationship between 
the parties and the case would not come 
under S. 70 which applies not to a con- 
tract but to certain relations resembling 
those created by contract. Here, however, 
the request made was a nullity as the 
person making it was of unsound mind 
and the request could not create a con- 
tractual relationship between the parties. 
In considering whether S. 70 applies it 
must be assumed that what was done on 
behalf of the respondent was without his 
authority and not at his request. 

By S. 70, Contract Act, three conditions 
are required to establish a right of action 
at the suit of a person who does anything 
for another : (l) the thing must be done 
lawfully ; (2) it must be done by a person 
not intending to act gratuitously ; and 
(3) the person for whom the act is done 
must enjoy the benefit of it. In the pre- 

(1) [1903] 30 Oal. 539=30 I.A. 1U=7 O.W.N. 

441=8 Sac. 374 (P.O.). 

(2) A.I.R. 1921 Bom. 147=45 Bom. 225. 
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sent case conditions 2 and 3 appear to be 
satisfied. It is clear from the evidence 
that the appellant did not make the pay- 
ment of Rs. 500 gratuitously, but as part 
of the consideration for the compromise 
of the decretal amount. If the pavti evi- 
denced a binding contract between the 
parties the payment of Rs. 500 would be 
regarded as the discharge of an obligation 
undertaken by the appellant in consider- 
ation of the contract It must also be 
conceded that the respondent has enjoyed 
the benefit of the payment of the sum of 
Rs. 600 by the appellant, for the debt due 
by the respondent to the panoh has there- 
by been extinguished But whether the 
act of the appellant can be said to be 
‘ lawfully ” done for the respondent re- 
quires further consideration. 

The term “ lawful ” no doubt has a 
wider meaning than tfhe term legal 
“Legal” is what is in conformity with the 
letter or rules of the law as administered 
in the Courts; “lawful” is what is in con- 
formity with (or frequently not opposed 
to) the principle or spirit of the law whe- 
ther moral or judicial In ascertaining 
whether an act is “ lawfully ” done for an- 
other the test to be applied should be, as 
was laid down by Straight and Mahmood, 
JJ , in Chedz Lai v. Bhagwan Das (3), 
viz , whether the person so acting 
held such a position to the other as 
either directly to create or by implication 
reasonably to justify the inference that 
by the act done for the other person he 
was entitled to look for compensation for 
It to the person for whom it was done. 
According to Mahmood, J (p. 244) any 
3ther view of the law would amount to 
saying that the effect of S 70, Contract 
Act, is to enable a total stranger, without 
any express or implied request on behalf 
of a debtor to put himself into the shoes 
of the creditor by the simple fact of pay- 
ing the debts due by such debtor The 
section, in the opinion of the learned 
Judge, could not have been intended to 
involve such a result. With great respect 
it seems to me that this is the proper test 
to apply in interpreting the term “ law- 
fully ” in S. 70. In Bam Tuhul Singh 
v. E^seswar Lall Sahoo (4), their Lord- 
ships Oi t'be Privy Council remark 

... . it is not every case m which a 
man has benefited b7 money of another, 


(3) [1889] 11 All. 234= 

(4) [1874] 2 I. A. 131: 
477 {P.O.). 


(1889) A. W. N. 67. 

W. B. 305=3 gar. 


that an obligation to repay that money arises. 
The question is not to be determined by nice 
considerations of what may be fair or proper 
according to the highest morality. To support 
such a suit there must be an obligation, ex- 
press or implied, to repay. It is well-settled 
that there is no such obligation in the case of 
a voluntary payment by A of B's debt. ” 

In StLchand Ghosal v. Balaram Mar- 
dana (5), Jenkins, C. J., observes (p. 7) : 

“ The terms of S. 70 are unquestionably 
wide, but applied with discretion they enable 
the Courts to do substantial justice in cases 
where it would be difficult to impute to the 
persons conc^ned relations actually created' 
by contract. It is, however, especially in- 
cumbent on final Courts of fact to be guarded 
and circumspect in their conclusions and not 
to countenance acts or payments that are-re- 
ally officious, " 

In the same case Doss, J. remarks 
(p 11) : 

“ . . . . notwithstanding the apparent gener- 
aliW of the language of S. 70, Contract Act, it 
seems to mo reasonable to presume that it was 
not the intention of the legislature that this 
section should be invoked where relief might 
be obtained under any other section of the 
Act. 

In Gordhanlal v. Darbar Shri Stiraj^ 
maliji (6), where the Chief of a State had 
paid cess to Government and had there- 
after sought to recover it from the holders 
of the village, this Court held that the 
Chief had such an interest in the village 
as would entitle him to pay the cess to 
Government if there was any danger of 
forfeiture in consequence of non-payment 
by the holders of the village. In such a 
case the Court held S. 69, Contract Act, 
would enable him to sue for reimburse- 
ment ; but it did not appear that any 
such emergency had arisen or was likely 
to arise. The Court expressed the opi- 
nion that S. 70, Contract Act had no ap- 
plication, for it could not be said that the 
Chief had “ lawfully ” .made payments 
for the holders of the village as he had no 
authority from them and was under no 
obligation to pay. 

Applying the principle to be gathered 
from these 'cases it would seem that the 
act of the appellant does not come under 
the description of being “ lawfully “ done 
for the respondent. The appellant in 
making the payment was really making 
it on her own behalf in pursuance of the 
terms of the compromise arrived at. The 
compromise, as found by the execution 
Court was certainly for the benefit of the 
appellant and in complying with its terms 

(6) [1910] SS Oal. •1=12 0. L. J. 566=6T. 0. 

810=14 0. W. N. 945. 

(6) [1902] 25 Bom. 504=4 Bom. L. R. 299. 
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•she was seeking to benefit herself rather 
than the respondent. In my opinion the 
payment of the sum of Ks. 500 by the 
appellant cannot be taken as a separate 
transaction but must be regarded as part 
of the compromise. The compromise as 
found by the execution Court was detri- 
mental to the interest of the respondent. 
With regard to the discharge by the ap- 
pellant of the debt due by the respondent 
to the panch that must, in my opinion, 
in the absence of a valid authority from 
the respondent, be deemed to bo an ** offi- 
cious ” and not a “ lawful ” act within 
the meaning of S. 70, Contract Act. 
There was no relationship subsisting at 
the time between the appellant and the 
respondent which would, apart from such 
iiuthority, have made it “ lawful ” for the 
appellant to intermeddle in the private 
.affairs of the respondent by paying eff a 
debt on his behalf. In my opinion the 
terms of S 70, Contract, Act, are inappli- 
oable to the case and the appeal should 
be dismissed with costs. 

Patkar, J . — I agree. In this case a 
decree wae obtained by defendant 8 
against the plaintiff’s husband. In order 
to pay off the decretal debt to the extent 
of Bs 4,000 the plaintiff sold her land to 
one Dhanraj Shivlal for Es. 4,200. De- 
fendants 1 to 8 are the panch of Dasalat 
Gujarati community Defendant 8 was 
not then in a sound state of mind The 
panch of the community brought about 
an arrangement under which defendant 8 
was made to pass a receipt acknowledg- 
ing that the whole debt was settled atBs. 
5,500 and the amount was paid to the judg- 
ment-creditor by Dhanraj Shivalal, The 
panch got a sum ofBs 500 paid to them- 
selves in satisfaction of the debt due by 
Bhagwan, defendant 8, to the community 
and got a promissory note for Es 3,000 in 
his favour from Dhanraj In the execution 
proceedings the guardian sought to re- 
cover the whole of the decretal debt. The 
Court in execution held that the pavti 
was taken from the judgment-creditor 
Bhagwan while he was in an unsound 
state of mind, and was not, therefore, 
binding on the judgment-creditor, that 
the panch had no business to secure their 
own money directly from Dhanraj, and 
that though Bhagwan was forced to pass 
the receipt under pressure, he was not in 
a fit state to understand his own interest. 
The whole of the decretal amount was 
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ordered to be recovered in execution. 
The present suit is brought by the plain- 
tiff to recover the amount of Es 500 paid 
for defendant 8 and damages from the 
defendants. The learned Subordinate 
Judge allowed the claim as against de- 
fendant 8 alone. On appeaL by defen- 
dant 8, it was conceded before the 
learned Assistant Judge that S. 70, 
Contract Act, did not apply to the present 
case. The learned Assistant Judge he I 
that S. 65, Contract Act, did not 
apply on the ground that the section ap- 
plied when the * parties to the contract 
were competent to contract and as defen- 
dant 8 was of unsound mind when the 
agreement was entered into, the section 
had no application. 

Before us it is conceded on behalf of 
the appellant that S. 65, Contract 
Act, would not -apply according to the 
ruling of the Privy Council in Mohori 
Bibee v Dharmodas Ghose (l), and the 
decision in Motilal Mansuhhram v. 
Maneoklal Dayabhai (2) and reliance is 
placed on S 70, Indian Contract Act. In 
the lower Court it was conceded that 
S 70, Indian Contract Act, had no appli- 
cation. But the pleader’s admission on 
a pure question of law is not binding on 
his client and amounts to no more than 
his view that the question is unarguable. 
See Narayan v Venkatacharya (7) 

The question, therefore, in this appeal 
is whether S. 70, Contract Act ap- 
plies to the facts of the present case. 
It is urged on behalf of the respondent 
that the payment was not made by the 
plaintiff but by Dhanraj, and, therefore, 
the plaintiff cannot claim the benefit of 
S 70, Contract Act. It appears, how- 
ever, from the circumstances proved in 
the case that Dhanraj made the pay- 
ment as agent of the plaintiff. Under 
S. 70 it must be proved firstly that the 
plaintiff has lawfully done anything for 
defendant 8 ; secondly that the plaintiff 
did not intend to do so gratuitously; and 
thirdly that defendant 8 has enjoyed the 
benefit thereof. It is clear that the plain- 
tiff or Dhanraj on her behalf in making 
the payment did not intend to do so 
gratuitously, and it is not disputed that 
defendant 8 has enjoyed the benefit there- 
of as the debt due by him is discharged to 
that extent The only question, there- 
fore, is whether the plaintiff has lawfully 
made the payment for defendant 8. In 

(7) [1904] 28 Bom. 408 = 6 Bom. L. R. 434. 
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Ghedi Lai v, Bhagxvan Das *(3), it was dants as Bhayats to whom the village 


held that by the use of the word law- 
fully ” in S. 70, Contract Act, the 
legislature had in contemplation cases in 
which a person held such a relation to 
another as either directly to create or 
reasonably to justify an inference that by 
some act done for another person, the 
person doing the act was entitled to look 
for compensation to the person for whom 
it was done. The plaintiff held no 
relation either directly to create or by 
implication reasonably to justify an infe- 
rence that by the payment made for de- 
fendant 8, the plaintiff was entitled to 
look to defendant 8 for compensation for 
it. The payment was made by or on be- 
half of the plaintiff in order to support 
the compromise which was beneficial to 
the plaintiff and detrimental to the inte- 
rests of defendant 8 who was not then in 
a sound state of mind It was held in 
the execution proceedings that the panch 
intermeddled and brought about an 
arrangement under which they got them- 
selves paid Rs 500 on account of the 
debt due by defendant 8 The transaction 
thus brought about by the panch was 
held not binding on defendant 8. Defen- 
dant 8 being then in an unsound state of 
mind was incompetent to bind himself 
by any agreement. 

In Suchand Ghosal v. Balaram Mar- 
dana (5), Sir Lawrence Jenkins observed 
that the terms of S 70 are unquestion- 
ably wide, but applied with discretion 
they enable the Courts to do substantial 
justice in cases where it would be diffi- 
cult to impute to the persons concerned 
relations actually created by contract, 
and that it was incumbent on Courts of 
fact to be guarded and circumspect in 
their conclusions and not to countenance 
acts or payments that were really offici- 
ous. In that case, the person making 
the payment had a tenant’s right and the 
payment was made for the benefit of him- 
self and the other tenants who were liable 
under the decree and had no alternative 
but to pay the decretal debts. In the 
present case, the plaintiff was under no 
legal obligation to pay the amount due by 
defendant 8. She was trying to support 
the compromise which was beneficial to 
her and detrimental to the interests of 
defendant 8. In Gordhanlal v. Darbar 
Shri Surajmalji (6), where the plaintiff, 
the Chief of Patri, paid the local cess and 
sued to recover the same from the defen- 


had been granted as jiwak giras, it was 
held that S. 70, Contract Act, had 
no application, for it could not be said 
that the plaintiff had lawfully made the 
payment for the defendants as he bad ne 
authority from them and was under no' 
legal obligation to pay. 

In Bam Tuhul Singh v. Bisesivar Lall 
Sahoo (4), it was held by the Privy 
Council (p. 143); 

“ It is not in every case in which a man has* 
benefitted by the money of another, that art 
obligation to repay that money arises. The 
quesiton is not to be determined by nice 
considerations of what may be fair or proper 
according to the highest morality. To support 
such a suit there must be an obligation, ex- 
press or implied, to repay. It is well settled 
that there is no such obligation in the case of 
a voluntary payment by A of B's. debt. Still 
less will the action lie when the money has- 
been paid, as here, against the will of the 
party for whoso use it is supposed to have been 
paid. . . , Nor can the case of A be better be- 
cause ho made the payment not ex mero motUr 
but in the course of a transaction which ia 
one event would have turned out highly pro- 
fitable to himself, and extremely detrimental 
to the person whose debts the money went to 
pay.” 

See also Jyanibegam v. Umravbegam (8). 

In order that the payments should have 
been made lawfully under S. 70, 
Contract Act, it must be proved that 
they were not made for any fraudulent 
purpose nor with any improper or ulterior 
motive nor for any undue gain to the 
payer. See Desai Himatsingji Joravar- 
singjt V. Bhavabhai Kayabhai (9). It is 
not shown that the plaintiff had either 
lawful authority to pay or was under a 
legal obligation to pay. The plaintiff in 
this case in making the payment on be- 
half of the defendant was endeavouring to 
support the compromise which was bene- 
ficial to her and detrimental to the inte- 
rests of defendant 8 who was then in an 
unsound state of mind. The payment, 
therefore, made by the plaintiff cannot, 
under the circumstances of the present 
case, be considered to have been made 
lawfully and cannot be placed on a higher 
footing than an oflOicious or voluntary 
payment. In the present case the plain- 
tiff could have safeguarded her own inte- 
rest by taking an assignment of the 
debt. I think, therefore, that S. 70, 
Contract Act has no application to the 
facts of the present case. 

(8) [1908] S2 Bom. 612 =» 10 Bom. L. R, 764. 

(9) [1860] 4 Bom. 648. 
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I would, therefore, confirm the decree 
of the lower appellate Court and dismiss 
the appeal with costs. 

R.K. Appeal dismissed. 
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Marten, C. J , and Murphy, J. 

Ar deshir Jivanji Mistri and others — 
Plaintitfs — Appellants. 

V. 

Aimai Kuvarji and others — Defendants 
— Respondents- 

First Appeal No. 266 of 1925, Decided 
on 21st September 1928, from decision of 
Jt Judge, Thana, in Civil Suit No 6 of 
1922. 

(a) High way — Passage used within living 
uiemory as public road — Dedication to pub- 
lic should be presumed. 

Whcro 80 far as living memory goes, a pas- 
flage has been proved to have been used as a 
public cart road, the correct inference to be 
drawn is that it has boon so used from time 
immemorial as a public highway, and dedica- 
tion should be presumed from long user. A. I. 
R. 1920 P. C. 43, ReL on. [P 95 0 1, 2] 

(b) Civil P. C., S. 91 (2) — Obstruction to 
public road causing special damage to a per- 
son — He can sue without consent of Advo- 
cate-General. 

Where an obstruction to a public road 
causes a particular inconvenience of a sub- 
stantial kind to the plaintiff, he can bring a 
suit to remove it without the consent of the 
Advocate-General: 3 Cal, 20 {F.B.), Foil, 

[P 95 C 2] 

(c) Bombay Land Revenue Code, S. 37 
^ — Government cannot block public road — 
idigh way. 

Government have no inherent power to block 
or to divert existing public highways. If they 
wish to obtain it, legislation is necessary. 

[P 98 C 1] 

(d) Specific Relief Act, S. 55 — Substantial 
building erected after notice — It should be 
ordered to be pulled down. 

A mandatory injunction should be granted 
to pull down even a substantial building erec- 
ted on a portion of a public highway after 
notice from plaintiff. [P 98 C 1] 

A, G. Desai — for Appellants. 

Batanlal Banchhoddas with Shroff & 
Co. — for Respondent 5. 

Marten, C. J. — This is an appeal from 
dihe judgment of the learned Subordinate 
Judge dismissing the plaintiffs’ suit for 
the removal of an encroachment and ob- 
structioQ to what is alleged to be a gowan 
or public passage. The learned Judge 
held that there was or had been a public 
|)assage at any rate up to the time of con- 


struction of another road about the year 
1910, but that Government had in effect 
an inherent right to stop up or divert 
any public road and that consequently 
they were entitled to stop this gowan and 
to sell it to the original defendant 1 for 
a cash consideration. 

This finding raises a question of con- 
siderable public importance. But I 
should also mention that one of the de- 
fences raised was. that no public right of 
way ever existed, and even if it did, the 
action was defective because the consent 
of the Advocate-General or Collector had 
not been obtained under S. 91, Civil P. C. 

The locus in quo is well shown on the 
plan Ex 67. There are three plaintiffs. 
Plaintiff 1, Ardesar Jiwanji Mistry owns 
plots 10/2 and le3/i on that maiD. They 
adjoin the disputed passage whicli runs 
from X on the Kurla-Versova road 
to the j)oint Y in the village The second 
plaintiff, Benedicto DeMello is the owner 
of plots 10/i and 13/2, which are to the 
north of plaintiff I’s land Plot 10/1 
adjoins the disputed right of way. Plain- 
tiff 3, however, has his lands some way 
further off, namely, plot 18 in the north 
of the village. It does not abut on the 
passage in question. As regards the 
point Y, if one goes south-wesbwards from 
Y one reaches the point Z on the Kurla 
Versova road It was along this line ZY 
that the new road was constructed in 
about 1910. One main contention of the 
defendants is that by construction of that 
new road the public right of way in the 
old road thereupon ceased. 

Now first of all on the facts as to whe- 
ther there was a public right of way over 
the passage XY, to ray mind the evidence 
is overwhelming, and shows conclusively 
that there was such a public right of 
way. The evidence proves that it was 
an ancient cart track which was the only 
main access to and from the Kurla-Ver- 
sova road for the villagers of Gondavli 
and of Mogre beyond. When this cart 
road came to the point Y, it branched 
right and left, the right hand branch 
leading towards the centre of the village 
of Gondavli and the left branch going to- 
wards the other village of Mogre. It is 
hardly necessary, I think, to refer in 
any detail to the evidence, but I may in- 
stance Mr. E. P. Gomes, Ex. 76, Presi- 
dent of the District and Taluka Local 
Board and an Honorary Magistrate. He 
says: 
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“The passage in question was an old zigzag 
cart road. It existed from the time of my 
first knowledge of the village which was about 
20 or 25 years back. Thera are two lamps at 
X and r.’* 

Plaintiff 2 whose age is 50 says that 
his ancestors owned pardi No. 10 and 
that ho knew *of this passage from the 
time^of his infancy, thvat carts used to 
pass by his gowan before the new road 
XY was constructed and that it was the 
only cart road. Then one of the few wit- 
nesses for the defendants a man of 65 
stated in cross-examination: 

“The gowan was the old cart way for the 
whole village. I used to notice it from my 
young age.” 

The old witness Bapu Him Ex. 84 
who gives his age as about 75 or 80 
states that the gowan was the only road 
to reach Eami’s house, and also the only 
road to reach the other houses in the 
village, and that there was no other way 
to go to the village in cart except this 
gowan prior to the making of the new 
road. I may also refer to the formal 
request Ex. 92 made on 29th May 1920, 
by the Assistant Collector, E. W. Perry, 
to the Collector in which he, the Assistant 
Collector, himself refers to this passage 
as a gowan He says: 

“The gowan is not needed as there are 
tracks to Gundowli village on the south of the 
plot and 30 yards to the north of it and also 
adequate lateral communication in the gao- 
than behind.” 

He then asks leave to sell that parti- 
cular parage to Mr. Gazdar the original 
defendant 1. 

Counsel for the Crown referred us to 
the decision of their Lordships of the 
Privy Council in Muhammad Bustom 
Ali V. Municipal Committee of Karnal 
(l) to show what is necessary to infer 
"‘dedication to the public.” In that case 
the dispute arose over an enclosed Court- 
yard. The point at issue was whether 
the yard was a public street and that de- 
pended on whether there was a public 
right of way over it. Admittedly the 
place was enclosed by gates, and from 
p 566 it appears to be clear that there 
was no user of such long duration from 
which an inference of such a dedication 
would naturally arise. 

In the present case, on the contrary, 
bhe evidence proves conclusively that so 
far as living memory goes this passage 
bas been used as a public cart road. 

(1) A. I. B. 1920 P. a 48=1 Lah. 117=47 I. 

A. 25 (P.O.). 
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Under these circumstances the correct in- 
ference to draw is that it has been so 
used from time immemorial, and that at 
all material dates in question in this 
suit it was a public highway. In using 
the expression public highway, I do not 
overlook what is stated in the case ]ust 
cited, namely, the quotation from Foole 
y. Huskinson (2i, where it is said (p. 830): 

“There may be a dedication to the public for 
a limited purpose, as for a footway, horse-way 
or drift-way; but there cannot be a dedication 
to a limited part of the public.” 

Now the present case, in one aspect of 
it, has been put by the plaintiff as if the 
right of way was limited to the villagers 
of this particular village of Gondavli or 
two surrounding villages. But on the 
whole I do not think it correct to limit 
the way in this manner. I think the 
correct conclusion of fact is that it was a 
public highway in the ordinary sense of 
the word. So far then as dedication is 
necessary I would hold that dedication 
must be presumed from long user 

And while I am on this branch of the 
case I will deal with the point under 
S. 91, Civil P. C. On my finding that 
there was here a public highway then it 
would follow, I think, that ordinarily the 
consent of the Advocate General or the 
Collector would be necessary under S 91 
]ust as it would be necessary to join the 
Attorney General or to sue on his relation 
in the English Courts. But there is an 
exception, viz., S. 91 (2), which says: 

“Nothing shall bs deemed to limit or other- 
wise affect any right of suit which may oxist 
independently.” 

Now it is clearly established on the 
authorities that if once you find that the 
plaintiff is specially damnified by the ob- 
struction of a public thoroughfare, then 
he may bring his action without the con- 
sent in this country of the Advocate 
General. One authority for this proposi- 
tion will be found in the Full Bench case, 
Baj Koomar Singh v. Sahebzada Boy (3) 
There the question referred to was whe- 
ther when a civil Court finds that an ob- 
struction to a public road caused a parti- 
cular inconvenience of a substantial kind 
to the plaintiff, it can direct the defen- 
dant, who has placed the obstruction 
there to remove it although the Advocate 
General is not a party. The answer was 
in the affirmative, following English deci- 
sions to the same effect. 

(2) [X848] 11 M. & W. 827. 

(8) [1877] 8 Oal. 20 (P.B.). 
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Do then the plaintiffs come within the 
exception supposing they establish the 
rest of their case? In my opinion 
plaintiffs 1 and 2 do. Their respective 
lands adjoin this public passage, and, 
therefore, from any part of their land 
they can go on to this passage by foot or 
by cart, and thence take the shortest way 
southwards to the main road and on to- 
wards Versova. Similarly it enables 
them to go northwards up the passage to 
the point Y on their way to the village of 
Mogre if they are so minded. To my 
mind it is no answer to say that they can 
get to Versova by going to the point Y, 
and then to the point Z and then to the 
point X, or in other words by going round 
two sides of a triangle instead of one. 
Nor do I see why these plaintiffs should 
thus be obliged to take their carts or 
their persons over this extra 80 or 100 
yards. Further when the passage is 
blocked up at both ends as it is now, it 
follows that the person at the bottom of 
the plot 10/1 would be practically land- 
locked unless he went over other portions 
of 10/1. This might seriously affect the 
owner of 10/1 hereafter if he wished to 
out up that plot into building lots. Nor 
do I think it sufficient to say that the 
back footpath to some of these plots might 
enable them to reach the point X on the 
Versova road. If they have thus got an 
extra back passage so much the better. 
It appears at best to be only a footpath 
and not a cart road. And I fail to see 
why they should be deprived of having 
the benefit of this front cart road as well. 
Therefore I would liold that these parti- 
cular plaintiffs have a special interest in 
the preservation of the right of way which 
would enable them within the authorities 
to maintain on their own account an ac- 
tion to prevent its encroachment. 

In saying this I appreciate that they 
have obtained leave to sue on behalf of 
themselves and all other villagers of this 
particular village. But the title to the 
plaint at any rate is in their individual 
names. And it is I think clear on the 
pleadings that they claim rights in them- 
selves although their fellow -villagers are 
alleged to have similar rights. I think, 
therefore, that in a case of this sort from 
the districts we ought not to stand too 
strictly on the precise form of the plead- 
ings, but that we should take the suit as 
if it involved a claim by these plaintiffs 
in the alternative in their individual 
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capacity as being members of the public 
specially injured by the defendants’ inter- 
ference with this public right of way and 
that if necessary any formal amendment 
for giving effect to that alternative plea 
should be deemed to have been made. 

When, however, we come to plaintiff 3^ 
he stands on a different footing As I 
have already stated his land is not even 
abutting on this passage. It is some dis- 
tance away, and unless one is prepared to 
hold that all the villagers of this village 
have a special interest in the preservation 
of this passage I think it difficult to up- 
hold his right to sue without the coasenk 
of the Advocate General. On the whole 
he has failed to satisfy me that he has a 
special interest within the meaning of 
the authorities, and accordingly so far as- 
he is concerned I think he cannot main-^ 
tain this suit. But this does not 
I think prove fatal to his co-plaintiffs. 
O. 1, R. 4, Civil P C., enables the Court 
to give judgment for such one or more of 
the plaintiffs as may be found to be en- 
titled to relief, for such relief as he or 
they may be entitled to. There are also* 
other rules which enable us to prevent a. 
claim being defeated merely by some mis- 
joinder which can bo cured by a proper 
amendment. 

On my findings then that there was a- 
public right of way and that the plain- 
tiffs 1 and 2 having a special interest in 
it can sue, what defence is there left for 
consideration ? The one put forward is- 
a very striking one, viz., that Govern- 
ment have an inherent right to block any 
public road they like. Strange to say 
this contention is based on S. 37, Bom- 
bay Land Revenue Code of 1879. That- 
section provides that all public roads and 
all lands wherever situated : 

“which are not the property of indivi- 
duals .... and except in so far as any rights 
of such persons may be established in or over 
the same” 

are thereby declared to be the property 
of Government. The section then pro- 
ceeds : 

“and it shall be lawful for the Oollector, 
subject to the orders of the Oommiasioner, to’ 
dispose of them in such manner as he may 
deem fit, or as may be authorized by general* 
rules sanctioned by Government, subject al- 
ways to the rights of way, and *all other rights 
of the public or of individuals legally sub- 
sisting.** 

I draw particular attention to thes^ 
concluding words for the protection ol' 
public and other rights of way. 
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Now the argument presented to us is 
that at the date when this new road ZY 
was built the old public highway XY in- 
cluding the soil thereunder was vested in 
Government. But as all public highways 
were vested in Government it was for 
Government to decide what should be a 
public road and what should not, and ac- 
cordingly in 1910 they decided that the 
road ZY should be the public road for 
this village and that the old road XY 
should not. Therefore, it is argued that 
on the construction by Government of the 
new road, ipso facto all public rights in 
the old road ended. I have great difli- 
culty in even stating this proposition be- 
cause it seems to me to involve so many 
hopeless contentions. In the first place 
there was no disposal in 1910 of the old 
cart road. All that was done was to con- 
struct a new road some little way off. 
Further if there was any“ disposal” of 
anything, such disposal must under S. 37 
be subject to the 

“rights of way, and all other rights of the 
public or of individuals legally subsisting.^* 

Therefore, the public rights of way 
here could not be and were not affected 
by any alleged disposal or theoretical dis- 
posal that took place in 1910 or by any 
actual disposal namely by sale to the ori- 
ginal defendant 1 in 1921. 

The question of course is not as to who 
is entitled to the soil of the old cart road. 
That of course vested in Government up 
to the date of the sale, and doubtless it 
is now vested in the purchaser the ori- 
ginal defendant 1 or his representatives. 
The question we have to decide is whe- 
ther the public right of way over the soil 
has in any way been affected. And here 
I may cite one of the most familiar of 
English legal principles namely ‘‘Once a 
highway always a highway.” In England 
no rights are more keenly upheld and 
contested in country districts than the 
rights of the public over public highways 
of various descriptions. Indeed societies 
exist for the sole object of preserving the 
numerous highways whether for carriages 
or for foot-passengers which are p^rt of 
the advantages of life in England. The 
only manner in which a public highway 
can there be stopped up or diverted is 
under special statutory powers for the 
purpose. 

I appreciate that one may imagine a 
foreign country where some autocratic 
sovereign may say : 

1929 B/13 & 14 
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“1 will make such public roads as 1 like and 
I will stop up such public roads as I like.” 

But even if one goes further ancd ima- 
gines that in former days the Government 
of India or the Government of Bombay or 
any predecessor was such an autocratic 
sovereign, yet nowadays their powers 
have been expressly limited by S, 37, 
Bombay Land Kevenue Code, for they can 
only be exercised subject to the rights of 
way of the public. That being so Govern- 
ment nowadays at any rate have no power 
to take any step in violation of the rights 
thereby expressly reserved to the public, 
for to my mind S. 37 is perfectly clear in 
preserving for the benefit of the public 
any public rights of way. 

Then it was said that in municipal 
areas there is a statutory power to stop 
up streets, and, therefore, we must imply 
that power in districts outside such areas 
as well. That again to my mind is a 
hopelessly inconsistent argument. If in 
municipal areas it was necessary to con- 
fer that power upon a municipality by 
statute, then outside those areas it must 
be also conferred by statute if at all on 
those who are to exercise this alleged 
power. But in fact no such statutory 
power is given outside those areas. On 
the contrary the general power of dis- 
posal under S 37 is expressly limited by 
the proviso “subject to the rights of the 
public.” 

Next it was alleged that this particular 
cart road comes within the area of a Local 
Board. No point of that sort was raised in 
the Court below. However we looked 
at S. 50, Bombay Local Boards Act, 1923, 
which was relied on and found that it 
has no bearing on the case. It merely 
provides that it is the duty of Local 
Boards to make adequate provisions for 
inter alia (a) 

“ the construction of roads and other means 
of communication and the maintenance and 
repair of all roads and other means of com- 
munication vesting in them.” 

But how that section can be twisted 
to mean that the Local Boards are there- 
by empowered to stop up and divert 
high-roads, I am quite unablej to see. 

An attempt was also made in the 
course of the argument by counsel for 
the Crown to show that Government 
had let out at certain times a part of 
the passage. But when the evidence 
on the point came to be looked at, it 
became quite clear that nothing of that 
sort took place in fact. Nor was any 
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contention to that effect raised in the 
Court below. 

The main point on which the learned 
Judge arriveci at his conclusion in favour 
of the defendants was as follows : 

** There must obviously exist some auth- 
ority somewhere, in the interest of the public, 
to divert public roads. Outside municipal 
area it must necessarily vest in Government 
in virtue of their general power as custodian 
of public rights and interest. I am therefore 
inclined to hold that a mere diversion of a 
public road by Government in an area not 
within the municipal jurisdiction of any local 
body cannot give any private individual a 
right of action.” 

With all due deference to the learned 
Judge I would hold that as a matter of 
law these propositions are wholly un- 
sound In my judgment Government 
have no such power to divert existing 
public highways Consequently if they 
wish to obtain it, then, in my opinion 
legislation is necessary, and in that event 
safeguards may be imposed, such as 
exist at present in England on applica- 
tion to the Quarter Sessions for diverting 
a highway 

Then it was said that the learned 
Judge had exercised his discretion and 
had held that it was merely a case of 
injuria sine damno and, therefore, he 
would not grant any declaration or in- 
junction. But with all respect to the 
learned Judge this discretion is a judicial 
discretion to be exercised on well-re- 
cognized principles, and on the findings 
that I have arrived at I have no hesita- 
tion in holding that the declaration and 
the injunction asked for ought to be 
granted in favour of plaintiffs 1 and 2. 

There is one further point namely as 
regards the successors of the original 
defendant 1 who was the purchaser from 
Government. They point to the plan 
and say that they have erected a sub- 
stantial building on a portion of this 
public highway, and it would be hard- 
ship on them to order it to be pulled 
down and that they have left a passage 
ten feet wide for the public to go along 
In fact the passage XY has been blocked 
up at. both ends but I assume the ob- 
structions at the ends can easily be 
removed. Now what counsel alleges is 
tba^t in the Court below he took up a 
non -contentious attitude and merely 
stated that he got the land from Govern- 
ment. But unfortunately the evidence 
does not show that his clients con- 
structed these buildings or a substantial 
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portion of them before notice was given by 
the plaintiff. The plaintiffs allege in the 
plaint that they gave a forma.1 notice in 
September 1921. This is not denied in 
the pleadings and must be taken to be cor- 
rect. But defendant 1 has not put for- 
ward any evidence to show what was the 
condition of his ♦building in September 
1921. That being so we cannot assume in 
his favour that the whole of the building 
or even a substantial part of it was erected 
before the plaintiffs in any way inter- 
fered Under these circumstances it 
seems to me that a mandatory injunction 
must be granted. Also, I think, it is 
not sufficient to say that a ten feet pass- 
age has been left. The public are en- 
titled to use the whole of this passage 
and I fail to see what right this defen- 
dant has to block at that particular point 
about half the passage. 

That being so it follows in my judg- 
ment that this appeal must be allowed 
and there must be a declaration that the 
property in suit was a public passage 
and that the plaintiffs 1 and 2 and 
other members of the public have a right 
to use the same and that defendant 2 
was only entitled to sell the same sub- 
ject to- such public rights of passage 
Then there will be mandatory injunction 
on the present defendants 1 (a) to (e) to 
remove the encroachments and obstruc- 
tions on the passage and to.set'the passage 
free and that both these defendants and 
defendant 2 be permanently restrained 
from interfering in the use and enjoy- 
ment thereof by plaintiffs 1 and 2. The 
defendants must pay the costs of this 
suit throughout including this appeal of 
plaintiffs 1 and 2. So far as the plain- 
tiff 3 is concerned the suit will be dis- 
missed but without costs having regard 
to many false defences having been 
raised. 

Murphy, J. — The only point for deci- 
sion really is, whether the lea'tned Judge 
of the Court below was right in holding 
that, although the cart track within the 
village site of Gondavli, marked XY in 
Exhibit 67, the map in the case, was a 
public road and had been used for the 
purposes of the villagers and of persons 
coming to the village, for a very great 
number of years, it had ceased to be one 
when a new Local Board road was made, 
giving similar access to the village,though 
at another point; and that plaintiffs were 
consequently not entitled to the relief 
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prayed for which was for a deolarafcioa 
that they had a right to use this road 
Aud to have the obstructions made in it 
by defendant 1 removed. It appears 
that the new Local Board road was con- 
structed about 15 years before suit; but 
the old road, or gowan, was not then 
<5losed, but continued to be used by some 
of the villagers probably because it was 
a short out to the village, and to the 
main road, which runs near this place. 
In 1920, on the application of defen- 
dant 1 to the Collector, it was thought 
that the old gowan or cart-track was no 
longer needed by the villagers, and since 
theownership of all roads vests in Govern- 
ment under S. 37, Bombay Land Revenue 
Code, it was sold to defendant 1 at the 
price of Rs. 3-8-0 per square yard. There 
is no doubt on the evidence that the 
gowan was a public road. till the new 
road was constructed for it was the only 
-cart-track from the village to the main 
Kurla-Versova road at this point, and the 
evidence shows that it was fenced off 
from the private properties on both sides. 
After the Collector’s permission had 
been obtained, defendant 1, Mr. Gazdar, 
included the land within the boundaries 
of his own adjacent property, and it 
appears from the plan that a corner of 
his larger building and a good deal of the 
smaller one are on part of the site of the 
old cart-track. 

Both plaintiffs 1 and 2 own lands 
■which are adjacent to the gowan. Plain- 
tiff 3 has only a general interest in the 
question, as a villager, as his property is 
far away in the centre of the village. 

The learned Judge of the Court below 
presumed that, on the construction of 
.the new Local Board road, the plaintiffs’ 
interest and rights in the old road were 
oxtinguished, and that Government had 
then a right to sell the land to any pri- 
vate person who wished to buy it. He 
relies on S. 37, Bombay Land Revenue 
Code, for his view of the law on the 
point. It is true that that section vests 
the ownership of the soil of all roads in 
Government; but the section itself con- 
tains a saving as regards the rights of 
individuals and rights of way, and does 
not contain any power to close any road, 
or to substitute one road for another. It 
is also true that, in certain cases, by the 
Authority of some statutes such as the 
District Municipal Act, powers have 
been taken to close roads when neces- 


sary and so to obstruct rights of way. 
But there is no similar provision in the 
Bombay Land Revenue Code, or in any 
enactment, such as the District Local 
Boards Act which could relate to a village 
such as this one, where there is no Muni- 
cipality or Notified Area Committee in 
existence, and defendant’s learned pleader 
was unable to quote any authority to 
justify the learned Judge’s decree on this 
point. On the contrary, it is clear that 
the road in question was a public one, 
and that Government not having reserved 
to themselves any power to close public* 
roads which have been in existence from 
time immemorial, it could not close this 
one, or allow it to bo closed, in the 
manner this has been done. 

The learned Judge was also of the 
opinion that the suit was not maintain- 
able under Ss. 91 and 93, Civil P. C. 
On the facts, it seams to me that this 
was not a correct view to take, for I 
think plaintiffs 1 and 2 come within 
sub-S. (2), S. 91. Their bundaries ran 
with the old cart-track, and their enjoy- 
ment 'of open access to it was specially 
affected by having the ownership of the 
land adjacent to this side of their pro- 
perties transferred from the public to a 
private owner and having it put to 
another use. This change considerably 
affects the value of the adjacent property. 
In their cases the defendants’ actions 
constitute, not only a public nuisance, 
but also an infringement of private rights. 

In the case of plaintiff 3, it cannot bo 
said that he had any right of suit, his 
position being similar to that of his 
fellow villagers who have only been 
generally inconvenienced, and not other- 
wise affected. I think that plaintiffs 1 
and 2 were competent to maintain this 
suit and that plaintiff 3 was not, and I 
agree for this reason with the view 
taken on this point by the learned Chief 
Justice. 

The final position, therefore, is that 
defendants 1 and 2 have been unable to 
show that the cart-track was not a public 
road. In fact, the evidence is overwhel- 
mingly against their contention, and 
there can ^be no doubt that the gowan 
was one of the old village roads. Defen- 
dants have also failed to establish any 
authority by which the old cart-track 
could legally have been closed, whether 
an alternative for it was or was not pro- 
vided for the plaintiffs’ use. 
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This being so. the ancient maxim 
“Once a highway, always a highway*' 
must prevail, and I hold that the obstruc- 
tion of the gowan was not according to 
law, and that plaintiffs have a right to 
the relief claimed. The original Court's 
decree must, therefore, be reversed, and 
the plaintiffs given the decree which has 
been set out in the learned Chief Justice's 
judgment. 

R.K. Appeal allowed. 
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Fawcett and Kemp, JJ. 
Tukojirao Holkar — Defendant — Appel- 


Sowkabai Pandharinath Rajapurkar 
Plaintifl — Respondent. 

Original Civil Jurisdiction Appeal 
No. 1 of 1928, Decided on 11th Septem- 
ber 1928, from decree in Suit No. 402 of 
1927. 

(a) Letters Patent (Bombay), Cl. 14— De- 
fendant’s admission of at least one cause of 
action arising within original jurisdiction 
is not necessary. 

To bring a case within the four corners of 
Cl. 14 it IS not necessary that there must be 
at least one cause of action which the defen- 
dant admits has arisen within the original 
iurisdiction of High Court: 16 Cal, 98, Rel. on, 

[P 101 0 2] 

(b) Letters Patent (Bombay), Cl. 14 — 
* Such cause of action not being for land 
or other immovable property ” is equiva- 
lent to ** excluding any cause of action 
which is for land or other immovable pro- 
perty ” — “ Several ” in “ several causes of 
action ” means separate.” ^ 

The natural interpretation of Cl. 14 would 
be that the words “ such causes of action not 
being for land or other immovable property ” 
are intended merely to qualify the words 
‘‘ several causes of action” that appear just 
before them. That is to say, in considering 
01. 14 any cause of action which is one for 
land or other immovable property must be 
excluded. The word ” several ” in the ex- 
pression “ several causes of action ” of course 
means “ separate A, I, R. 1927 Bom, 278, 
[F.B.), Cons. [P 102 0 2] 

(c) Letters Patent (Bombay), Cl. 14 — 
Cl. 14 should be construed consistently with 
Civil P. C., O. 2, Rr 3 and 4. 

^WO or more causes of action arising within 
bhe jurisdiction of the High Court can be 
joined together by the plaintiff, without any 
leave of the Court. GU 14 should be con- 
itrued, as far as possible, consistently with 
khe provisions of Rr. 3 <Ss 4 of 0. 2. [P 108 0 1] 


(d) Letters Patent (Bombay), C. 14 — Su»t 
for land (Obiter). 

The cause of action for trespass on immov- 
able property is not a cause of action for land 
or other immovable property within the* 
meaning of 01. 14, if no* question of title ap- 
parently arises. [P 103 0 2] 

(e) Letters Patent (Bombay), Cl. 14— De- 
fendant’s ability to raise plea of want of ju- 
risdiction does not deprive High Court of 
its jurisdiction to pass order under Cl. 14. 

Although a defendant can set up a plea of 
want of jurisdiction in respect of a cause of 
action allowed under Cl. 14 to be joined in 
the suit with a cause of action which ia 
within jurisdiction, still the mere fact that 
defendant may succeed in any such plea does 
not deprive the High Court of jurisdiction to 
pass an order under Cl. 14. [P 103 C 2} 

(f) Letters Patent (Bombay), Cl. 14 — 
Cl. 14 is not limited to causes of action 
within jurisdiction of Court subordinate 
to High Court. 

Clause 14 by its terms necessarily contena- 
plates cases where thb other causes of action 
are nut within the original jurisdiction of 
High Court, and there is nothing in the clause 
to limit such causes of action to those aris- 
ing within the extraordinary original civil 
jurisdiction of the Bombay High Court that 
is mentioned in Cl. 13, that is to say, a cause 
of action which has arisen within the limits 
of tha Bombay Presidency pro jer, or within 
the jurisdiction of some Court oitside that 
Presidency, but subject to its suparintendence*: 
33 Bom. *564, Appr. 22 Cal. 222 (P.O.), Expl, 
and Dist, [P 104 0 2] 

^(g) Interpretation of Statutes — Language 
unambiguous — Interpretation, though viola- 
ting international law, if clear, should be 
put. 

Per Kemp, J . — Where language of an Act 
is unambiguous, efiect must be given to it and 
it is not the province of the Courts to give any 
other construction to it than that which it 
clearly baars. The legislature may by special 
legislation purport to violate the rule of in.- 
ternational law limiting legislation to terri- 
torial limits and in such a case the Courta 
must give effect to it. [P 106 0 2} 

Mulla and Engineer — for Appellant. 

Billimoria — for Respondent. 

Fawcett, J. — This appeal arises out 
of a suit brought by a lady in Bombay,, 
by name Sowkabai, against the Bx-Maha- 
raja of the State of Indore. The plaint 
certainly makes serious allegations against 
the defendant. It alleges, in brief, that 
she and her daughter were kept mis- 
tresses of a cousin of the defendant and 
were decoyed from Bombay to Indore 
under orders of the defendant in 1915^ 
The defendant is there alleged to have 
made an indecent proposal to the plain- 
tiff and her daughter that the latter 
should stay with the defendant as hi» 
mistress. Upon their refusal, it is aU 
leged, they were cruelly treated and im* 
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prisoned in a fort near Indore, where 
they were kept in confinement until 1926, 
i e., for a period of about eleven years. 
Upon a petition to the Viceroy, they 
were, it is said, released and they re* 
turned to Bombay on 30th April of that 
year. The plaintiff further alleges that 
after their seizure the defendant by his 
agents took forcible possession of the 
house in which the plaintiff had been 
residing, and which she says is her pro- 
perty. It is said to have been trans- 
ferred to the name of the Indore State 
in the municipal records, and eventually 
all the furniture and various valuable 
articles, including a motor-car, that be- 
longed to the plaintiff are said to have 
been also seized by the directions of the 
defendant. The house was restored to 
her on her return, but the furniture and 
other articles have not been received 
back. On these allegations she claims 
damages, first of all for the false impri- 
sonment that she was subjected to, and 
the personal injury she suffered while 
under such imprisonment; secondly da- 
mages for the trespass on her immovable 
property during the time that she was 
away in Indore; and, thirdly, the value 
of the articles that were wrongfully 
converted or misappropriated by or under 
the directions of the defendant There 
are thus three principal causes of action 
alleged in the plaint. 

Of these, the first, viz., the false 
imprisonment and the personal injury 
feuffiered were committed primarily in 
the Indore State, according to the al- 
legations made in the plaint; hut there 
is a statement in the plaint that the 
decoying of the plaintiff and her 
daughter from Bombay was part of a 
plot which ended in their confinement, 
so that it is said that part of the cause 
of action for damages for false imprison- 
ment arose in Bombay. The other two 
causes of action, viz., trespass on im- 
movable property and wrongful con- 
version of moveable property are clearly 
causes of action arising within the origi- 
nal jurisdiction of this Court. The* 
plaintiff asked for leave under Cl. 12 of 
the Letters Patent in regard to bringing 
the suit in Bombay, so far as it asked 
for damages for false imprisonment, on 
the basis that part of that cause of action 
arose 'within this Court’s jurisdiction. 
The plaintiff further asked that, in the 
event of its being held that that cause 


of action arose wholly outside Bombay 
an order should bo made under Cl. 14 of 
the Letters Patent for joining toigether 
in this suit the several causes of action 
that I have mentioned. At the time of 
filing the plaint leave both under Cl. 12 
and under Cl, 13 was granted by 
Blackwell, J., ex parte. The defendant 
filed his written statement on 18th July 
1927. There are three principal conten- 
tions raised in it The first is that the 
defendant was the ruling chief of the 
Indore State at all material times men- 
tioned in the plaint and, therefore, the 
suit against him was not maintainable. 
The second is that the wrongful acts com- 
plained of are alleged to be of the vari- 
ous officers and servants of that State 
acting under the orders of the defendant, 
who was the ruling chief of that State, 
but that as he had abdicated he ceased 
to be the ruling chief or to represent 
the Indore State; consequently, it is al- 
leged that the plaint does not disclose 
any cause of action against him. And 
thirdly, it is urged that except the cause 
of action in regard to trespass and wrong- 
ful conversion no part of any of the other 
causes of action arose within the ordinary 
original civil jurisdiction of this Court, 
and, therefore, this Court had no juris- 
diction to entertain the suit in respect 
of any of these causes of action except 
those for trespass and wrongful conver- 
sion. Subsequently there were various 
proceedings, which ended in December 
1927 in a hearing of the question whether 
an order should be made in favour of the 
plaintiff as asked for in the plaint under 
Cl. 14 of the Letters Patent. The de- 
fendant was, in fact, called upon to show 
cause why such an order should not be 
passed, which is the procedure that is 
contemplated in Cl. 14. Davar, J., held 
that no sufi&cient cause for not pas- 
sing the order prayed lor had been shown 
by the defendant, and on 12th December 
1927, passed an order that the leave 
granted by Blackwell, J., both under 
Cl. 12 and under Cl. 14 should stand. 
The defendant has appealed against this 
order to us. 

Mr. Mulla on his behalf has raised 
three main contentions. The first is 
that to bring a case within the four cor- 
ners of Cl. 14 there must'first of all be 
at least one cause of action which the 
defendant admits has arisen within the 
original jurisdiction of this High Court 
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but he has adduced no authority for this 
proposition and there is nothing in Cl. 14 
to support it. On the contrary the re- 
marks of their Lordships of the Privy 
Council in Chand Kour v. Par tab Singh 
(l) distinctly go against such a conten- 
tion. There, among other things, it is 
pointed out that the cause of action in a 
plaint has no relation whatever to the 
defence which may be set up by the de- 
fendant, it depends almost entirely upon 
the allegations in the plaint. In any 
case, the causes of action for trespass on 
immovable property and wrongful con- 
version of moveable property as stated in 
paras 6 and 7 of the plaint clearly arose 
in Bombay, assuming, as the Court must, 
for the purpose of determining the point, 
that the allegations there made are true, 
and it would be impossible for the defen- 
dant to deny that these causes of action 
did so arise. I do not, therefore, think 
that there is anything substantial in 
this objection. 

The second point taken was that if any 
of the several causes of section which are 
under consideration, is a cause of action 
for land,” then Cl. 14 cannot avail the 
plaintiff. I may here give the terms of 
Cl. 14 : 

“And wo do further ordain that, where 
plaintiff has several causes of action against 
a defendant, such causes of action not being 
for land or other immovable property, and the 
said High Court shall have original juris- 
diction in respect of one of such -causes of ac- 
tion, it shall be lawful for the said High Court 
to call on the defendant to show cause why 
the several causes of action should not be 
joined together in one suit, and to make such 
order for trial of the same as to the said High 
Court shall seem fit.” 

There are three possible constructions 
of the words 

“such causes of action not being for land or 
other immovable property” 
in this clause. First of all, (a) they may 
mean 

“none of such causes of action being for land 
or other immovable property,” 
or (b) they may mean 

“such causes of action not being all for land 
or other immovable property,” 

or (c) they may be equivalent to saying 
“excluding any cause of action which is for 
land or other immovable property.” 

There appears to be no reported autho- 
rity upon this point, except the remark 
of the Honourable the Chief Justice, Sir 
Amberson Marten, in Hatimbhai Hassan- 

(1) [1888] 16 Cal. 98=15 I. A. 156=5 Sar. 

243 (P.O.). 
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ally V. Framroz Eduljee (2) at p. 524: 
{of 61 Bom.) about this clause, and my 
remark about it at p 673 of the same 
case. The Chief Justice’s remark may be> 
said to favour the first construction (a) 
and mine might be said to favour the* 
second construction (b), but each of these 
remarks is obiter without the point being 
argued before us. 

It would have been easy for the drafts- 
man to have substituted the words “in- 
cluding one” for the word “being” in this* 
phrase, so that it would run, 

‘‘such causes of action not including one for 
land or other immovable property,” 
if the construction (a) was what was- 
meant, or he might have said “any such 
causes of action” instead of “such causes 
of action” so that it would run 

“any such causes of action not being for land 
or other immovable property.” 

On the other hand, it may be said that- 
he would have inserted the word “all”" 
after the word “being,” if the construc- 
tion (b) was meant. It seems to me that 
no conclusive answer can be obtained as 
to the real meaning of these words from 
such considerations. On the other hand, 
it seems to me that the natural inter- 
pretation of this clause would be that 
they are intended merely to qualify the 
words “several causes of action” that 
appear just before them, as if the clause 
had run 

“where plaintiff has several causes of action 
other than causes of action for land or other 
immovable property against defendant.” 

That is to say, in considering Cl. 14 
any cause of action which is one for land 
or other immovable property must be ex- 
cluded. If the sole cause of action within 
jurisdiction is one for land, or if the sole 
cause of action outside the jurisdiction is 
one for land, then Cl. 14 will have nc 
operation. In the present case this con- 
struction will not affect the plaintiff’s 
right to ask for leave under Cl. 14, as 
besides the one for trespass stated in 
para 6 of the plaint, she has the cause oi 
action for wrongful conversion of furni- 
ture, &o , stated in paras. 7 and 8, and 
that cause of action is clearly not one fo3 
land or other immovable property. The 
word “several” in the expression “several 
causes of action” of course means sepa 
rate,” so that the fact of there being onh 
two causes of action which come undei 
consideration is immaterial. 

(2) A. I. R. 1927 Bom. 278^=51 Bom. 51( 
(F.B.). 
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This construction is, I think, supported 
by the state of the law in England in 
1865, when 01 14 was for the first time 
inserted in our Letters Patent. The 
Judicature Act, 1873, was not then in 
force ; but S. 41, Common Law Procedure 
Act, 1852, enacted that 
“cause of action of whatever kind, provided 
they be by and against the same parties, and 
in the same rights, may be joined in the same 
suit,’* 

except in actions of replevin and eject- 
ment. This latter exception shows the 
probable origin of the qualification under 
consideration ; but it does not necessarily 
imply construction (a) rather than (c). 

The connexion between the Letters 
Patent and the Civil Procedure Code, 
1859, is well-known. Ss. 8 to 10 of the 
latter show that there was no restriction 
on other causes of action being joined 
with a “claim for recovery of land,” ex- 
cept that the Court might under S. 9 
order separate trials to be held. This 
state of the law distinctly favours con- 
struction (c). 

Under O. 2, R. 4, Civil P. C., which 
under S. 117 and 0. 49 applies to this 
High Court, leave can be given for other 
causes of action to be joined even with a 
suit for the recovery of immovable pro- 
perty. Under Cl. 41, Letters Patent, 
Cl. 14, is subject to this provision. The 
present is, however, not a suit for re- 
covery of immovable property, for (as I 
have already mentioned) the plaintiff 
alleges that the property has been re- 
turned to her, so that no such leave is 
necessary in this case. 

Having regard to these considerations, 
I think the Court should lean towards 
construction (c). Even, however, if con- 
struction (a) is adopted, the case would 
fall under Cl. 14, if the prayer for relief 
as to trespass to the house was struck 
out, or dropped, and a separate suit 
brought in respect of that cause of action. 
But such a proceeding would be opposed 
to O. 2, R. 3, Civil P. O., which also ap- 
plies to this High Court. So far as both 
the alleged trespass and the alleged 
wrongful conversion are causes of action 
arising within the jurisdiction of this 
Court, they can be joined together by the 
plaintiff, without any leave of the Court. 
Cl. 14 should, under ordinary rules of 
construction, be construed, as far as possi- 
ble, consistently with the provisions of 
Rr. 3 and 4, 0. 2. 

In this view, it is unnecessary to con- 


sider whether the cause of aclion for 
trespass is a cause of action for land or 
other immovable property within the 
mesining of Cl, 14. But I may say that, 
if that question did arise, I should be in- 
clined to hold that in view of no question 
of title apparently arising, it could not be 
said to be a “suit for land.” I, therefore, 
overrule this contention. 

The third objection is that Cl. 14 does 
not contemplate a cause of action where 
there is an entire absence of jurisdiction 
of the usual kind, viz., the case of a 
foreigner not residing or carrying on busi- 
ness within the local limits of the Court’s 
jurisdiction and no part of the cause of 
action having arisen within those limits. 

The clause does not say anything like 
this, but it is contended that it must be 
read subject to the ordinary presumption 
that the legislature did not intend to 
violate any rule of international law or 
comity : cf. Maxwell’s Interpretation of 
Statutes, 6th Edn. pp. 149 and 262. 
Mr. Mulla, in arguing this, relied strongly 
upon the Privy Council case of Sirdar 
Gurdyal Singh v Bajah of Faridkote 
(3). In that case it was held by the 
Privy Council that jurisdiction, being 
properly territorial and attaching, with 
certain restrictions, upon every person 
permanently or temporarily resident 
within the territory, does not follow a 
foreigner, after his withdrawal thence,- 
living in another State ; and that no 
territorial legislation can give jurisdic- 
tion, which a Court of a Foreign State 
ought to recognize, over an .absent 
foreigner owing no allegiance to the State 
so legislating. Mr. Mulla contends that, 
if this Court assumed jurisdiction in the 
present case in regard to the alleged false 
imprisonment, it would be going against 
the principles laid down in that case. 

I think that this contention really con- 
fuses two things, viz., (a) the right of 
this Court to act under Cl. 14 in regard 
to joinder of causes of action in a suit, 
and (b) the pleas of want of juris- 
jurisdiction, which a defendant may be 
able to set up in respect of a cause of 
action allowed under Cl. 14 to be joined 
in the suit with a cause of action which 
is within jurisdiction. The mere fact 
that defendant may succeed in any such 
plea does not deprive the Court of juris- 
diction to pass an order under Cl. 14. 

(3) [1895] 22 Cal. 222=21 1. A. 171=G Sar. 

603 (P.C.), 
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But besides this I think it would also 
be premature to decide this question of 
jurisdiction at the present stage. Mr. 
Mulla's argument is all on the basis of 
the defendant being an absent foreigner 
who has not submitted to the jurisdiction 
of this Court, in regard to this claim for 
damages for false imprisonment ; but it 
cannot, I think, be said that the defen- 
dant will necessarily be absent if this 
cause of action is allowed to be joined 
and tried in the suit. At present he is 
not absent. He has appeared before us, 
although under protest, in order to urge 
objections as to this leave being granted 
under Cl. 14 and to the jurisdiction of 
the Court generally. The charges that 
are brought against the defendant in the 
plaint, as I have already remarked, are of 
a serious nature, and there has been con- 
siderable publicity about them given in 
the public press. In these circumstances, 
I should myself have thought that the 
defendant, if he has a good defence, 
would welcome the opportunity that this 
suit affords him of appearing and repudi- 
ating the charges made against him ; all 
the more because he will have the ad- 
vantage, so far as I can see that for the 
plaintiff to succeed she must show that 
there has been a tort committed in Indore 
which is not only wrongful under English 
law, but also wrongful under the law of 
the State of Indore. 

I may refer in this connexion to 
the conditions on which Courts in En- 
gland exercise jurisdiction in personam 
regarding torts committed abroad, 
which will be found in Halsbury’s 
Laws of England, Vol. 6, Art. 369, at, 
page 248 and in Dicey’s conflict of 
laws 3rd Edition, R. 188 at page 
694. Then again, I see that the de- 
fendant's written statement is signed 
by the Legal Remembrancer of the Hol- 
kar State as his constituted attorney, and 
it seems probable that the authorities of 
the Indore State would assist the defen- 
dant in his defence. Therefore, there is 
ground, in my opinion, for thinking that 
possibly the defendant may adopt, what 
seems to me, the more manly procedure 
of submitting to a Court of superior 
jurisdiction and having the matter tried 
in this suit. Consequently, I am not 
prepared to make the assumption upon 
which Mr. Mulla’s argument is based. 
But, even supposing that the defendant 
does remain absent and does not submit 


to the Court’s jurisdiction, then there are 
other points which may affect the Court’s 
jurisdiction even on the basis of the law 
laid down as to foreigners. It is to be 
remarked that the decision in Gurdyal 
Singh v. Baja of 'Faridkote (3) makes an 
exception in regard to special local legis- 
lation, which will be found in Gurdyal 
Singh v. Baja of Faridkot (3) at p. 238, 
where it is said that 

“a decree pronounced in absontem by a fore- 
ign Court, to the jurisdiction of which the de- 
fendant has not in any way submitted him- 
self, is by International Law an absolute nul- 
lity. He IS under no obligation of any kind 
to obey it, and it must be regarded as a mere 
nullity by the Courts of every nation, except 
(when authorized by special local legislation) 
in the country of the forum by which it was 
pronounced.” 

An instance of such special local legis- 
lation will be found in Ashbury v. Ellis 
(4), where it was held that the New Zea- 
land Legislature had the power to sub- 
ject to the tribunals of that country per- 
sons who were neither by themselves nor 
by their agents present in the 'colony ; 
and in this connexion a question may 
possibly arise whether Cl. 14 does not, in 
fact, form legislation of this kind, hav- 
ing the authority of the Crown and Par- 
liament at its back. Cl. 14 by its terms 
necessarily contemplates cases where the 
other causes of action are not within the, 
original jurisdiction of this Court, and 
there is nothing in the clause to limit! 
such causes of action to those arising with- 
in the extraordinary original civil juris- 
diction of this Court that is mentioned in 
Cl. 13, that is to say, a cause of action 
which has arisen within the limits of the 
Bombay Presidency proper, or within the 
jurisdiction of some Court outside that 
Presidency, but subject to its superin- 
tendence Certainly, it has not been 
given that narrow construction in previ- 
ous cases, for instance, in J. G. Dobson 
V. Krishna Mills Ltd, (5), the cause of 
action regarding what is there called 
“claim (c)” arose either at Beawar in the 
Ajrnere Scheduled District, or in Man- 
chester in England. And then a further 
thing to be borne in mind is that the 
Privy Council case of Gurdyal Singh v. 
Baja of Faridkote (3) deals mainly with 
the question of a British Court recogniz- 
ing a foreign Court’s judgment. There is 

(4) [1893] A.C. 339=62 L.J. P.O. 107=69 L. 

T. 159=1 R. 388. 

(5) [1910] 34 Bom. 564=8 I.O. 64^12 Bom. 

L.R, 988. 
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•«. distinction between that question 
and the question whether the judg- 
ment of A Court regarding an ab- 
sent foreigner is valid within the 
territory in which that Court is situate. 
That is a distinction which has been v. 
pointed out by this Court in Bambhat 
Shankar (6), and which isreferred to in 
Srinivasa Moorthy vyenkata Varada (7). 

Thirdly, there is a possibility of the 
contention being raised and succeeding 
that there has been a waiver or submis- 
sion to jurisdiction, which prevents such 
an objection to the Court's jurisdiction 
being raised by the defendant. It cannot 
therefore, I think, be said to be clear that 
this Court will have no jurisdiction in 
respect of the cause of action for false 
imprisonment, so as to justify our holding 
either that this is a case not falling 
within the terms of Cl. 14 or that in the 
exercise of our judicial discretion leave 
should be refused under that clause. No 
doubt, the Court should be cautious about 
allowing such causes of action to be joined 
with a cause of action within jurisdiction. 
But the present is certainly an excep- 
tional case, and I will content myself 
with saying that there are reasons which, 
in my opinion, justify the order of the 
Court below. It is to be noted that the 
cause of action regarding false imprison- 
ment is connected with the other cause of 
action, viz , the wrongful conversion that 
arose within jurisdiction. It is not a 
case of an entirely independent cause of 
action which is sought to be dragged in 
and tried with one that arises within 
jurisdiction. Nor do I think that the 
leave that has been given will unduly 
prejudice the defendant if he defends the 
claim for damages on its merits, espe- 
cially as he apparently has the assistance 
of the Indore Durbar. I cannot hold, 
therefore, that the Judge in the Court 
below has failed to exercise his judicial 
discretion properly in the present case. 

Some comments have been made on 
some remarks that the learned Judge 
made in the course of his judgment about 
the plaintiff not having any reasonable 
prospect of redress, if she is left to a suit 
in the Indore State. I think the learned 
Judge clearly in those remarks was act- 
ing, as he properly could, in an interlo- 
cutory matter of this kind, merely on the 
assumption that the allegations in the 

(6) [1901] 26 Bom. 628=3 Bom. L. R. 82. 

(7) [1906] 29 Mad. 239=16 M.L.J. 288. 


plaint were true. I need scarcely add 
that supposing that the defendant does 
submit to the jurisdiction of this Court, 
then he need not for one moment fear 
that he will not receive an impartial 
hearing by any Judge of this Court, what- 
ever may be the general impressions 
that have arisen from the Bawla murder 
case that has been mentioned in the 
pleadings and in the reasons given by 
the learned Judge for his order. I think, 
therefore, that that order was correct 
and should be confirmed, subject to the 
defendant's right to raise such pleas as 
are open to him about this Court having 
no jurisdiction to entertain the suit, so 
far as it relates to the cause of action for 
false imprisonment and personal ill-treat- 
ment. In this view of the case it is un- 
necessary to go into the contention that 
Mr. Billimoria for the plaintiff has 
raised, viz., that there had, in fact, been 
a waiver by the defendant of his objec- 
tion to the Court's jurisdiction, through 
his having taken certain action, which 
was unnecessary if he merely intended to 
object to the jurisdiction of the Court. 
I think that is a question that can best 
be left to the trial Court, which both in 
regard to that and in regard to any ques- 
tion of jurisdiction that arises will have 
before it fuller materials to dispose of the 
issues than this Court has at the present 
interlocutory stage. I would, therefore, 
dismiss the appeal with costs. 

As a consequential order, we extend 
the time that was fixed for the defendant 
to file a supplemental written statement 
under Davar, J.'s order of 12tb December 
1927 to 10th October 1928, but this will 
be without prejudice to the right of the 
defendant to make any application that 
he thinks fit to the proper Court or Judge 
that the question of jurisdiction should 
be tried as a preliminary issue before the 
filing of any further written statement. 

Kemp, J. — The facts of the case have 
been set out in the judgment of my brother 
Fawcett. 

The plaint shows three causes of action, 
namely, for trespass, conversion, and 
wrongful imprisonment. The causes of 
action for the first two rose wholly 
within the jurisdiction. It is immaterial, 
except for the purpose of considering the 
question of a joinder under O. 2, R. 4, 
whether the cause of action for trespass 
was in effect a cause of action * for land 
or other immovable property." The land 
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was in Bombay and the trespass took 
place in Bombay. As the plaintiff does 
not seek to establish her title by way of 
a suit for trespass the suit is not one for 
land. In Hatimbhai v Framroz Din- 
shaw (2), I was prepared to extend the ex- 
pression “suits for land” to cases of tres- 
pass where, as in Vaghoji v. Camaji (8) 
and Sudamdih Coal Co., Ltd. v. Empire 
Coal Co , Ltd.(9) the question of title was 
sought to be established. But anything be- 
yond the decision that a suit for sale under 
mortgage of lands outside the jurisdic- 
tion was not a suit for land that can be 
suggested from my judgment is merely 
“obiter dicta.” 

Now 0. 2, E. 3, Civil P. G., permits 
the joinder of several causes of action 
against the same defendant and the suit 
here for trespass not being a suit for the 
recovery of immovable property, which 
in the present case was restored to the 
plaintiff in 1926, E. 4 of the same order 
has no application. Under E. 3, there- 
fore, the causes of action for the conver- 
sion and the trespass may be joined. It 
remains to consider whether the plain- 
tiff may join the third cause of action for 
wrongful imprisonment which it is con- 
tended was outside the jurisdiction, to 
either of the two causes of action. 

Clause 12 of the Letters Patent deals 
with two classes of suits, (l) for land or 
other immovable property, (2) all other 
suits. Clause 14 deals with the joinder 
of causes of action. It only applies to 
the joinder of a cause or cause of action 
outside the jurisdiction with one within 
the jurisdiction. As to causes of action 
within the jurisdiction they can be 
joined under 0. 2, Er. 3 and 4. Cl. 14 
does not apply to any cause of action 
which is for land or other immovable 
property. In the view I take of its con- 
struction the intention is to permit cause 
of action other than any cause of action 
for land or other immovable property to 
be joined if one of them is within the 
jurisdiction. In other words Cl. 14 does 
not deal with a cause of action for land 
or other immovable property. Therefore 
the cause of action for false imprisonment 
not being one for land or other immova- 
able property, may be joined to the cause 
of action for conversion which in its 
turn may under O. 2, E. 3, be joined 
with the cause of action for trespass. In- 
fs) [1904] 29 Bom. 249=6 Bom. L. R. 958. 
(9) [1915] 42-Cal 942=3 I. C. 531. 
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deed, if the cause of action for trespass be 
not one for land or other immovable pro- 
perty it may under Cl. 14 be joined to 
the cause of action for false imprison- 
ment. 

The next objection raised by counsel 
for the appellant is that Cl. 14 is not in- 
tended to violate the rule of international 
law which makes all legislation territo- 
rial. Where the language of an Act is 
unambiguous, effect must be given to it 
and it is not the province of the Courts 
to give any other construction to it than 
that which it clearly bears. The legisla- 
ture may by special legislation purport 
to violate the rule of international law 
limiting legislation to territorial limits 
and in such a case the Courts must give 
effect to it. It is not, however, for us to 
say in this appeal what the intention of 
the legislature in this respect in framing 
Cl. 14 was. Cl. 14 merely speaks of 
joinder of causes of action in general 
terms and that is all we have to deter- 
mine whether these causes of action may 
be joined in this suit. Any question 
whether the joinder of the cause of ac- 
tion for false imprisonment violates any 
rule of international law is a matter for 
the trial Judge. 

It may be that some part of this cause 
of action accrued within the jurisdiction. 
We have not the admitted or proved facts 
before us and cannot decide on assump- 
tions Nor are there .any words in CL 
14 which say that the causes of action 
must be admitted before Cl. 14 can be ap- 
plied. Plaintiff says in her plaint that 
she was induced to submit herself to the 
custody of the defendant’s officer sent to 
bring her to Indore on the false repre- 
sentation that her presence was required 
at Indore. There apparently she first 
realized she was actually in confinement. 
The restraint may be illegal from the 
start though assisted by a pretence that 
it originally is not so. A man may be 
induced to enter a jail on the pretext that 
it is the only available place to tempo- 
rily house him and later on he may 
discover that his incarceration is real and 
not innocuous, as he originally thought. 
Moreover, the restraint may be none the 
less an illegal one although not strict or 
at first apparent to the person detained. 
Or the plaintiff here may have obeyed an 
order she did not dare to refuse. The 
assumption of control over her would be 
the commencement of the imprisonment ; 
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and detention though the exercise of 
moral force is sufficient to found an ac- 
tion for damages. The evidence in the 
Bawla case shows to what extent moral 
force could, at any rate recently, be ap- 
plied against the subjects of Indore State 
by some of those connected with the late 
administration. 

There may further be, although I do 
not say there is, a question of estoppel by 
submission by the defendant to the juris- 
diction. Such a question was discussed in 
the Duff Dtvelopment Company Limited 
V. Government of Kelantan (10), where, 
although no suit can lie against an in- 
dependent sovereign (and in the appeal 
before us the appellant cannot now aspire 
to that status), the Courts discussed the 
question whether the independant sove- 
reign in that case had, as a matter of fact 
submitted to the jurisdiction. ‘The Court 
was not competent otherwise to try the 
execution proceedings in that case. If 
submission to the jurisdiction cannot 
affect the matter where the Court is in- 
competent then cadi t quaestioY dkised and 
discussed in that case. 

It is impossible wholly to ignore the 
inference to be drawn from the compul- 
sory though ostensibly voluntary abdica- 
tion of the defendant. No prohibition 
has been placed on his re-entry * into 
Indore State and the influence which he 
so recently enjoyed may still remain. 

I agree that the appeal should be dis- 
missed. 

R.K. Appeal dismissed, 

"(10) L1924J 40'T. L. R. 506. 
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Fawcett and Kemp, JJ. 

Krishna Chinnoo & Sons — Appel- 
lant. 

v» 

Matuhhai Kasanbhai an! others — 
Respondents. 

Original Civil Jurisdiction Appeal 
No. 55 of 1927, Decided on 12th Septem- 
ber 1928, from order of Davar, J., in Suit 
No. 639 of 1924. 

(a) Presidency Towns Insolvency Act, S. 2 
(g) — Mortgagees of leasehold — Official 
Assignee of mortgagor disclaiming lease — 
Mortgagee not obta^ing vesting order 
under 5. 66 (i) — Mortgagee is not secured 
creditor* 

A creditor was a mortgagee of a lease-bold 
belonging to an insolvent and another. The 
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Official Assignee disclaimed the lease. The 
creditor then reconveyed the leasehold to the 
comortgagors of the insolvent for considera- 
tion received from a person who had stood 
surety for the mortgagors. By this the co- 
mortgagors and the surety were aloqe dis- 
charged from all liability. On being invited 
to prove their claims to the insolvent’s estate 
the mortgagees submitted their proofs as un- 
secured creditors. 

Held’, that the Official Assignee having dis- 
claimed the lease and the mortgagees not> 
having obtained a vesting order under S. 6G 
(i) the security of the mortgagees in the lease- 
hold property so far as regards the interest of 
the insolvent in it was concerned, was extin- 
guished and the mortgagees became unsecured 
creditors : In re Finley Ex-parte Cloth-' 
loorkers* Co, (1888) 21 <2. B, D, 475 and A, I, B, 
1924 Bern, 513, Bel, ni, [P 109 C 2j 

(b) Presidency Towns Insolvency Act. S. 2 
(g) — Definition is not exhaustive — English 
Acts may be referred. 

The definition of ‘ secured creditor ’ is not 
exhaustive and as the Act largely adopts the 
wording of the English Bankruptcy Acts, the 
definition of “ secured creditor ” in those Acts 
may be accepted as intended equally to apply 
under Indian Act. [P 109 G 2] 

(c) Presidency ^Towns Insolvency Act — 
Official Assignee is bound to adjudicate 
within certain time — Bombay High Court 
Rules, R. 119. 

Per Kemp, J, — The Official Assignee is 
bound to adjudicate upon the proof sub- 
mitted by claimant within seven days of tho 
latest date mentioned in the notice of divi- 
dend as the latest date for lodging proofs. 

[p no C 11 

(d) Presidency Towns Insolvency Act — 
Latest date of proving must be given in 
notice — Date is important for limitation for 
appeal — Bombay High Court Rules, R. 122. 

Per Kemp, J — The notice must state the 
latest date within which creditors can prove. 
The necessity of giving such a date is im- 
portant because it limits the time for proof 
and dates the rejection of the proof within 
that time as the starting point for an appeal 
against the Official Assignee’s decision. 

[p no C 2] 

(e) Presidency Towns Insolvency Act, 

72 — Debt proved before declaration of 
dividend — Official Assignee’s failure to ac- 
cept cannot prejudice creditor — Distribu- 
tion being invalid may be disturbed. 

Where a creditor had proved his debt before 
the declaration of dividend, failure of the 
Official Assignee to accept the proof in ac- 
cordance with the provisions of R. 119 (made 
by the Bombay High Court) cannot be allowed 
to prejudice the rights of the creditor and ie 
an adequate ground for disturbing the dis- 
tribution of the dividend as one not validly 
made. m C 1] 

Coltman and Engineer — for Appel- 
lants. 

Munshi and Talyarkhan-'ior Res- 
pondents. 

Kemp, J. — This is an appeal by cer- 
tain opposing creditors against the order 
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of Davar, J. sitting in Insolvency allow- 
ing the claim of respondents 1 to 2 (whom 
I shall call the claimants) in the insol- 
vency of one Evans. The material facts 
are as follows : 

Evans and one Kaderbhoy carried on 
business as joint building contractors 
and as such entered into an indenture of 
lease for 999 years, dated 26th July 1920, 
with J R. Patel and B. S. Shroff, of 
certain land situated at Tardeo in Bom- 
bay at a monthly rent of Rs. 694-7-2 and 
subject to certain conditions one of 
which was that the lessees should build 
upon the land buildings to the value of 
Rs. 50,000 within li years from 26th 
July 1920. The lessees proceeded to 
erect two buildings and then being in 
want of funds they assigned by way of 
mortgage to the claimants on 21st Dec- 
ember 1921, the leasehold land and the 
partially erected building for Rupees 
1,25,000, of which Rs. 25,000 were to be 
paid in cash on the execution of the 
mortgage and the balance from time to 
time as the buildings progressed. J. R. 
Patel stood surety for the mortgagors 
for the moneys advanced under the mort- 
gage. On 22nd September 1922, there 
was a sum of Rs. 97,000 duo to the 
mortgagees. On 13th Juno 1924, Evans 
presented a petition in insolvency and 
was adjudicated the same day. On 10th 
October 1924, the Official Assignee dis- 
claimed the lease having' first obtained 
permission, on 3rd September 1924, from 
Kajiji, J to do so On 20th March 1926, 
the mortgagees in consideration of 
Rs. 2,000 paid to them by J. R. Patel 
reconveyed the mortgaged premises with 
the partially erected buildings thereon 
to the heirs of Kaderbhoy who had in 
the meantime died. The intent and 
effect of this reconveyance has been much 
discussed in the arguments of counsel 
before us but, as I read it, it in effect 
discharged the heirs of Kaderbhoy and 
the surety of all liability for the moneys 
due under the mortgage whilst reserving 
the mortgagees’ rights to claim for the 
whole debt in Evans’s insolvency. Of 
course, no arrangement between the 
mortgagees on the one hand and the 
heirs of Kaderbhoy and the surety on the 
other could deprive the Official Assignee 
of any rights he might have on behalf 
of the general body of creditors in the 
security. 

On 5th February 1927. the Official 


Assignee invited claims to the insolvent s 
estate. Certain correspondence then 
ensued between him and the claimants. 
On 23rd February 1927, the claimants 
lodged their proof under the rules in 
Sch. 2 to the Presidency Towns In- 
solvency Act (3 of 1909) for the 
whole sum due to them under the mort- 
gage. The affidavit in support of it by 
a person claiming to bo in the employ 
of the claimants and their attorney 
mentions the mortgage but does not 
assess its value and no credit is given 
for the Rs 2,000 which it realized or 
any part of that sum. On 24th Febru- 
ary 1927, the Official Assignee replied 
asking whether the claimants intended 
to surrender the security and, if not, 
what they had done with it. On 7th 
March 1927, the claimants’ attorneys 
replied that the securities which con- 
sisted of two half-built houses had al- 
ready been surrendered to the surety as 
the properties were unremunerative 
They sent with the letter, the deed of 
surrender for the Official Assignee’s 
inspection The Official Assignee took 
inspection of the deed on 10th March 
1927. On 8th April 1927, the Official 
Assignee wrote asking for a reply to his 
letter of 24th February 1927. It is not 
clear what he meant by this letter as he 
had seen the deed of surrender and had 
disclaimed the lease, but it may have 
been that he had in his mind that the 
claimants must elect what position they 
were going to adopt under Rr. 9, 10 and 
11 of Sch. 2. 

Then on 29th April 1927, the Official 
Assignee declared a first and final divi- 
dend. The only intimation before us of 
his intention to declare a dividend is the 
notice of 26th January 1927, published 
in the press on 5th February 1927. On 
21st July 1927, the claimants wrote to 
the Official Assignee saying they had 
replied to his letter of 24th February 
1927, on 7th March 1927, and asking if 
he admitted their claim. On 23rd July 
1927, the Official Assignee rejected the 
proof on the ground that the deed of 
surrender operated to extinguish the 
whole debt against the insolvent. 

Davar, J. decided in favour of the 
claimants on 20th September 1927, and 
admitted the proof and ordered the 
Official Assignee to recover from the 
creditors who had participated in the 
distribution on 29th April 1927, a pro- 
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portional share vof their dividend. Sub- 
sequently, on other claimants coming 
forward he ordered the whole dividend 
to be opened up. Those other claimants 
are respondents in appeal No. 69 of 
1927. Davar, J. gave no reasons for his 
decision but intimated he would give 
them should an appeal be preferred. 
Subsequently, on 19th January 1928, 
after the memo, of appeal had been filed 
on 10th October 1927, and more than 
three months after the decision, ho gave 
his reasons. This is unfortunate as it 
has been contended before us that some 
of the points taken by counsel in this 
appeal were not taken by his client in 
^he lower Court. Nor had counsel any 
^reasons for the finding before him when 
he drafted the memorandum of appeal. 

The rules in Soh. 1 to the Pre- 
sidency Towns Insolvency Act, which 
I shall hereafter refer to as “ the Act ” 
relating to the proof of debts are, by 
virtue of S. 48, statutory rules. S. 48 
is imperative in its terms Similarly 
the rules framed by the High Court 
under Ss. 112 and 114 of the Act and the 
forms annexed thereto must be strictly 
followed. S. 112 (p) refers specially to 
the forms to be used in proceedings 
under the Act. S. 114 enacts that such 
rules shall have the'same force and effect 
as if they had been enacted in the Act 

It is contended that when the clai- 
mants lodged their proof with the 
Official Assignee on 23rd February 1927, 
they claimed as unsecured creditors al- 
though they had a security which they 
incorrectly regarded as worthless. In 
their latter of 7th March 1927, they say 
they have surrendered the security which 
was ‘ unremunerative.” R. 5 of the 
rales in the schedule requires the cre- 
ditor to state in the affidavit in support 
of his proof whether he is or is not a 
secured creditor R. 3 of the rules made 
under the Act lays down that the- forms 
in Appendix 1 to the rules “ shall ” 
be used with such variations as circum- 
stances may require. R. 116 of the same 
rules requires in imperative terms that 
a proof shall be in the form No. 45 in 
the Appendix to the rules with such 
variations as the circumstances may 
require. The deponent in his proof 
whilst mentioning the mortgage failed, 
if he were a secured creditor, to comply 
with Rr, 9, 10 and 11 in the schedule ; 
for he did not assess his security nor 


surrender it nor state that it had been 
realized. These particulars should have 
been stated on oath and it is not suffici- 
ent to mer^y show the Official Assignee 
the deed of surrender after the proof had 
been lodged. R. 16 of the rules in the 
schedule says that if a secured creditor 
does not comply with the rules in the 
schedule for secured creditors, he shall 
be excluded from all share in any 
dividend. 

But I am of opinion the form of their 
proof shows they were and claimed as 
unsecured creditors in this case ; for, as 
a matter of fact, they were not ‘ secured 
creditors within the meaning of that 
term under the insolvency law. The 
definition in S 2, Cl. (g) of the Act is not 
exhaustive and as the Act largely adopts 
the wording of the English Bankruptey 
Acts, we may accept the definition of 
“ secured creditor " in those Acts as 
intended equally to apply under our Act 
That definition requires that the mort- 
gage, charge, or lien should be on the 
debtor’s property. See also our Prov- 
incial Insolvency Act 5 of 1920, S. 2, Cl. 
(e), which is an exact copy of the defini- 
tion in S, 167, English Act of 1914. In 
the present case the Official Assignee 
having properly disclaimed the lease 
and the mortgagees not having obtained 
a vesting order under S. 66 (1) there 

was no interest of the insolvent with 
the mortgagees and, therefore, at the 
date of the proof no security on the 
debtor’s property That this is the 
effect of the disclaimer is, I think, clear 
from Ss. 62 (2) and 66 of the Act. No^ 
vesting order was made in respect of the 
disclaimed property and by the proviso* 
to S. 66(1) the mortgagees failing to take 
advantage of the sub-section were excluded' 
from all interest in and security upon the 
property. I have had the advantage of 
perusing my brother Fawcett’s judgment 
on this point and with respect agree with 
his conclusions. 

There was property burdened with 
onerous covenants for the Official Assignee 
to disclaim. In India the equity of re- 
demption in a mortgage is immovable 
property: Far ashram Harlal v. Govind 
Oanesh (l), Vithal Narayan v. Shriram 
Savant (2), and S. 108 (j), T. P Act pre- 
serves for the lessor the liabilities under 


(1) [1897] 21 Bom. 226. 

(2) [1905] 29 Bom. 391=7 Bom. L. R. 313. 
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the lease of a lessee who transfers by way 
of mortgage or ^sub-lease the whole or 
part of his interest in the property. 

The Official Assignee was bound under 
the proviso in R. 119 of the rules made 
under the Act to admit .or reject the proof 
and in case of a disputed proof to retain 
under S. 73 (l) (c) and R. 122 (2) suffi- 
cient assets in his hands when distribu- 
ting the dividend to meet what would be 
due if the proof were ultimately allowed. 
He did not adjudicate on the proof until 
long after the distribution of the dividend 
on 29th April 1927. The claimants were 
entitled under the R. 119 to an adjudica- 
tion on their proof by the Official Assig- 
nee within seven days of the latest date 
* mentioned in the notice of dividend as 
the latest date for lodging proofs. This 
was imperative, as by R, 122 (2) of the 
jsame rules a right of appeal is given to a 
creditor .whose proof has been rejected 
and provision is made by that rule for 
retaining sufficient assets to meet the 
dividend on his claim. This is a con- 
stitutional right of which the creditor 
cannot be deprived. The Court has since 
allowed the claim but the Official Assig- 
nee has distributed the assets a available 
for dividend. 

Before considering what should now be 
done I wish to refer to the form of notice 
of intention to declare a dividend in this 
case. The dividend in this case was the 
first and final dividend. S. 73 (1) pro- 
-vides that the Official Assignee before de- 
claring a final dividend 
^‘shall give notice in manner prescribed to the 
p3rsons whose claims to bo creditors have been 
notified to him but not proved.” 

to prove their claims within the time 
limited by the notice. R. 122 of the rules 
made under the Act lays down the form 
and contents of this notice. The notice must 
be in the forms Nos. 81 and 83 in the Ap- 
pendix to the rules: see.R. 122 (4). It must 
be published not more than two months 
before the declaration of the dividend and 
a special notice must be given in addition 
to such creditors in the schedule as have 
not proved their debts. It must also 
state the latest date up to which proof 
must be lodged which shall not be less 
bhan fourteen days from the date of such 
aotice. 

In the present case the .insolvent did 
aot file ins schedule. The claimants, 
therefore, were not entitled to a special 
aotioe but they were “persons whose 
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claims to be creditors have been notified’* 
to the Official Assignee under S. 73 (l) of 
the Act because before the notice of 5th 
February 1927, there had been corres- 
pondence and negotiations regarding the 
sale of the security and the disclaimer of 
the lease by the Official Assignee: see the 
Official Assignee’s letter of 17th July 
1924, and the affidavit of the claimants 
dated 18th August 1924, para 6. Bub 
even if the claimants cannot be regarded 
as persons who before the notice to de- 
clare dividend were entitled to the bene- 
fit of a notice under S. 73 (l), there is 
nothing in the Act or the rules that I can 
see which prevents any creditor coming 
in or proving before the latest date fixed 
in tlie notice and published as required 
by R. 122. The notice as a mitter of fact 
did not comply with R. 122. It was 
published more than two months before 
the declaration of dividend and it did not 
state the latest date within which credi- 
tors could prove. The necessity of giving 
such a date is important because it limits 
the time for proof and dates the rejection 
of the proof within that time as the start- 
ing point for an appeal against the Offi- 
cial Assignee’s decision. As a matter of 
of fact the notice merely stated thib 
creditors were to prove “as soon as possi- 
ble” which is indefinite and in conflict 
with requirement in the rule that the 
latest date for proof must be “not more 
than fourteen days from the date of the 
notice ” 

We have been informed by the Official 
Assignee that the practice is .for the 
notice callin^^upon the creditors to prove 
their claims ‘as soon as possible” to be 
followed up by a further notice requiring 
them to prove within a fortnight from the 
date of the notice; but though wo have 
had enquiries made as to such a second 
notice having been issued in this case, 
solicitors of the parties have been unable 
to find any trace of it. 

The fact that the claimants had entered 
into possession of the mortgaged premises 
has, in my opinion, no bearing on the 
claimant’s rights because there is nothing 
to show that by doing so they waived 
their right to prove for the balance of the 
mortgage-debt. They did not do so in ex- 
tinction of the debt. Indeed it is scarcely 
credible they would considering what they 
realized on the’security, tnotwithstanding 
their assertion at first that it would am- 
ount to 75 per cent, of the mortgage-debt. 
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We, therefore, hold the dividend should 
be disturbed as the claimauts’ claims 
should have been taken into account, and 
13 the Official Assignee failed to comply 
with the rules; but we will pass our final 
order after our judgment in the connected 
Appeal No. '69 of 1927. 

Fawcett, J. — My learned brother has 
in the judgment he has just read, fully 
stated the facts out of which this appeal 
arises The main contention of the ap- 
pellants is that stated in para. 6 of the 
memorandum of appeal. It was alleged 
by Mr. Munshi for the respondents that 
this was a ground that had not been 
urged in the lower Court, and that res- 
pondents 1 and 2 are prejudiced by their 
not having had an opportunity of putting 
in all relevant evidence upon this point. 
In the view, however, that we take the 
question of their being allowed to put in 
any additional evidence becomes unnces- 
sary. 

The contention of Mr. Coltman for the 
appellants is brieflly as follows: He says 
that the disclaimer of the insolvent’s in- 
terest in the lease by the Official Assignee 
in October 1924 did not operate to extin- 
guish the security, which respondents I 
and 2 had by the mortgage of the insol- 
vent’s interest in the leased property in 
their favour ; (2) that any surrenderor re- 
lease of the equity of redemption in regard 
to the insolvent’s interest in the property 
under the date of 20th March 1926, was 
invalid and did not operate to put respon- 
dents 1 and 2 in the position of unsecured 
creditors of the insolvent ; and (3) that, 
as they were really secured creditors, the 
proof that they submitted on 23rd Feb- 
ruary 1927, being on the basis of their 
being unsecured creditors, did not com- 
ply with Rr. 9 to 15 in Sch. 2, Presi- 
dency Towns Insolvency Act. 1909, and 
that accordingly under R. 16 they should 
be excluded from all share in the divi- 
dend declared by the Official Assignee 

Mr. Munshi, on the other hand, con- 
tends that the disclaimer put an end to 
all rights and 'liabilities of the insolvent, 
that the respondents ceased to be secured 
creditors, and that the proof submitted 
was a valid one. He also raised other 
contentions which need not be considered 
at present. 

The first question, therefore, is what 
was the effect, of the disclaimer by the 
Official Assignee in regard to the position 
of respondents as mortgagees. Mr. Colt- 


man argued that the deed of 20th March 
1926, purported to be a release and sur- 
render not only of the interest of the 
deceased Kaderbhoy Mulla Noorbhai in 
the property and a full ..discharge of his 
liability to pay the mortgage money, 
but also of the interest and liability of 
the insolvent Evans. I do not, however, 
think that the document is really open 
to this interpretation, having regard to 
the definition of the expression “ the 
mortgagors ” in its preamble. This 
definition confines that expression to the 
legal representatives of Kaderbhoy. 
Moreover, the final clause about the 
right being reserved to the mortgagees 
to rank as creditors to the full extent of 
the estate of the insolvent and to re- 
ceive dividends which might be 'declared 
in regard to it, is against such a con- 
struction. The deed was drawn up by 
solicitors, respondent 1 being himself a 
solicitor, and he would presumably be 
aware that the last clause would be open 
to objection, if his deed purported to 
deal with any part of his security so far 
as the interest of the insolvent was con- 
cerned. Therefore, the main ground on 
which Mr. Coltman put his contention 
that the respondents remained secured 
creditors is not, in my opinion, made out. 
On the other hand, Mr. Munshi’s conten. 
tion that sub-S. (2), S. 62, Presidency 
Towns Insolvency Act, 1909, in itself 
made the disclaimer operate so as to extin- 
guish the insolvent’s equity of redemption 
and the security that the mortgagees 
had in respect of Evans’s interest in the 
mortgaged land, ignores the closing 
words of the sub-section, viz. : 

“ but (such disclaimer) shall not, except so 
far as is necessary for the purpose of releas- 
ing the insolvent and his property and the 
Official Assignee from liability, affect the 
rights or liabilities of any other person, ” 

Prima facie, those words would cover 
such rights of the mortgagees as could 
be enforced without affecting the lia- 
bility of the insolvent and the Official 
Assignee under the terms of the lease in 
the insolvent’s favour. I was at first 
inclined to think that some security re- 
mained, so that in February 1927 the 
respondents \Yer 0 secured creditors of 
the insolvent. But a consideration of 
the provisions of S. 66 of the Act, and of 
the English authorities in regard to 
corresponding 'provisions in S. 55 (6), 
Bankruptcy 'Act, 1883 (46 & 47 Viet, 
c. 52) from which S. 66, Sub-S. (l) was 
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taken verbatim, has led mo to a different 
opinion. Sub-S. (2), S, 66, is similarly 
based on S. 13, Bankruptcy Act, 1890 
(63 & 64 Vic. c. 71) ; and both of these 
are now reproduced in sub-S. (6), S 64, 
Bankruptcy Act, 1914 (4 & 6 Geo. V. 
c. 69). These provisions put any under- 
lessee or mortgagee of a leasehold pro- 
perty burdened with onerous covenants, 
&c , in rather an awkward position ; in 
fact, such under-lessee or mortgagee is 
liable to lose his interest in or security 
upon the property, unless he accepts a 
vesting order making him either (a) sub- 
ject to the same liabilities and obliga- 
tions as the insolvency petition was 
filed, or (b) subject to such liabilities 
and obligations as arise on or after the 
date of the filing of the petition. In 
In re Finley. Ex parte Cloth workers' 
Co. (3), it was pointed out by Bindley, 
L, J., that the effect of the proviso cor- 
responding to that in sub-S. (1), 66 was 
that, if an application for a vesting order 
is made by the under-lessee or mortga- 
gee (hereinafter called the sub-lessee) 
(p. 486) : 

“ the vesting order can only be made in 
favour of the sub-leasee, subject to the coven- 
ants and conditions of the original lease, 
and, the sub-lessee will not take the property 
on those terms, which, of course, he need not 
do, then these consequences appear to fol- 
low : First, the sub-lessee will be excluded 
from all interest in the disclaimed property. 
Whether the latter part of the proviso in Cl. 6 
(i, e., sub-S. (1), S. 66, of the Indian Act) will 
apply will depend upon whether there is any 
such person as is there referred to. There 
may or may not be. If no vesting order is 
made, the lease will be determined under 
sub-S. 2ii. e., sub-S. (2), S. 62 of the Indian 
Act, the sub-lease will be determined under 
sub- S. 6, i. e., sub-s. (l), S. 66, and the lessor 
will take the property freed from both lease 
and sub-lease ”, 

He pointed out that this was a very 
startling result and would very seriously 
affect the old practice of taking securi- 
ties on leasehold property by way of 
sub-demise, the whole object of which 
was to prevent the mortgagee from be- 
coming liable to the rent and to the 
covenants and obligations of the origi- 
nal lease. It appears to have been in 
consequence of this that S. 63, Bank- 
ruptcy Act, 1890, was enacted. But, as 
pointed out in Carter & Ellis, In re, 


(3) [1888] 21 Q. B. D. 476=57 L. J. Q. B. 
626=5 Morrel 248=37 W. R. 6=60 L. 
T. 184. 


Savill Brothers, Ex parte (4), that provi- 
sion did not (p. 749) : 

” give the Court any power to put the mort- 
gagee back in his old position. The sole 
choice is between taking a vesting order 
** subject to the same liabilities and obliga- 
tions as the bankrupt was subject under the 
lease in respect of the property at the date 
when the bankruptcy petition was filed, ” and 
taking the order ‘‘ subject only to the same 
liabilities and obligations as if the lease had: 
been assigned to him at that date. ” 

In In re Smith Ex parte Hepburn (6),. 
there had been a disclaimer of a lease 
granted to the bankrupt by the trustee 
in the bankruptcy with the permission 
of the Court. One day prior to the 
Court’s order the mortgagees executed 
a deed by which they absolutely assigned 
the mortgage debt and all interest there- 
in to a clerk of the mortgagees, who^ 
admittedly, was a man of small means. 
It was held that this was a sham as- 
signment and that the original lessor 
was entitled to an order that unless the. 
mortgagees would, within a certain time, 
accept an order vesting in them the 
mortgaged property, subject to the same 
liabilities and obligations as the bank- 
rupt was subject to in respect thereof 
under the original lease at the date 
when the bankruptcy petition was filed, 
the mortgagees would be excluded from 
all interest in, and security upon, the 
mortgaged property. This decision gave 
effect to the provisions of the law corres- 
ponding to sub-S. (l) S. 66. The question 
is whether the fact that the lessor has 
not, in the present case, obtained an 
order excluding the mortgagees from all 
interest in and security upon the insol- 
vent's property makes any difference. 

The record shows that the mortgagees 
applied to the Commissioner in insol- 
vency for an order inter alia that the 
equity of redemption of the insolvent in 
the property comprised in the lease was 
extinguished and that the right, title 
and interest of the insolvent in the said 
lease and the property built in pursuance 
thereto vested in the applicants. (See 
the affidavit of 18th August 1924, by res- 
pondent 1). The Minutes of the Court's 
order of 3rd September 1924, show that 
the mortgagees were represented before 
it but the Court passed no vesting order 
of the kind appli^ for. It merely sanc- 

(4) '[1905] 1 K. B. 735=74 L. J. K. B. 442= 
21 T. L. R. 834=12 Manson. 118=53 W. 
R. 438=92 L. T. 523. 

(6) [1890] 25 Q. B. D. 636=59 L. J. Q. B. 654 
=88 W. R. 744=7 Morrell. 246, 
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tioned the diholaimer of the Official As* 
eignee. The reasons for this are not on 
record, but I think it is a safe presump- 
tion that that was mainly due to the 
terms of sub-S. (1), S. 66 and the un- 
willingness of the mortgagees to accept 
a vesting order upon the- terms laid 
down in that subsection or in sub-S. (2), 
of that section. Sub-S. (l) says that any 
under-lessee or mortgagee declining to 
accept the vesting order upon such 
terms shall be excluded from all interest 
in and security upon the property. That 
is a positive provision, which does not 
depend upon any actual order of the 
Court. It seems to me, therefore, that 
the effect of the proceedings before the 
Commissioner in insolvency in 1924, is 
that the security of the mortgagees in 
the leasehold property in question, so 
far as regards the interest of the insol- 
vent in the property, was extinguished. 

I may add that this agrees with the 
view taken by Lindley, L/J., in In re 
Finley (3), in the passage I have already 
cited. He there says (p. 486) : 

** If no vesting order is made, the lease will 
be determined . . , the sub-lease will be deter- 
mined . . . and the lessor will take the pro- 
perty freed from both lease and sub-lease. *’ 
This was followed by this Court in 
Abubalcer, In re (6), though in that case 
there were no complications of an under- 
lease or mortgage. 

Accordingly, I think that the respon- 
nents were in law entitled to say that in 
February 1927 they were unsecured cre- 
ditors of the insolvent. I was at one 
time inclined to think that, in so far as 
they had further security by virtue of 
the lessor J. R. Patel having been a 
surety under the mortgage of 21st De- 
cember 1921, they still were secured cre- 
ditors. This was because the definition 
of the expression “ secured creditor ” in 
S. 2 (g) of the Act of 1909 is not the same 
as the definition of that expression in 
S. 168 (1), Bankruptcy Act of 1883. 
Under the latter definition 
“ a “ secured creditor ” means a person who 
holds a mortgage, charge or lien on the debt- 
or's property or any part thereof, as -a secu- 
rity for a debt due to him from the debtors," 
whereas the Indian definition only says 
the expression 

** includes a landlord who under any enact- 
ment for the time being in force has a charge 
on land for the rent of that land." 

But I think that there is no reason to 
supp ose that the legislature intended 

(6) A. ik B. 1924 Bom. 513=>48 Bom. 580. 
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the expression to have a dilBferent mean- 
ing from that which it has in England,, 
having regard to the closeness with 
which the Indian Act follows the provi- 
sions of the English Bankruptcy Act of 
1883. That view is further strengthened 
by the fact that in the Provincial Insol- 
vency Act of 1920, the definition of “ se- 
cured creditor ” follows the English defi- 
nition instead of the one in the Presi- 
dency Towns Insolvency Act of 1909, 
which was also contained in the Provin- 
cial Insolvency Act of 1907. 

It follows that upon the disclaimer 
there was no property of the bankrupt 
and a third party jointly, which was 
security for the debt due from the insol- 
vent to the mortgagees, so that the test 
about the property, if given, augmenting 
the bankrupt's estate would not com© 
into operation : cf. Halsbury's Laws of 
England, Vol. II, p. 224, Art. 368. 

It is unnecessary to consider whether 
the disclaimer by the Official Assignee 
was unnecessary in view of what was 
held in In re Gee. Ex-parte Official Be- 
ceiver (7). As pointed oufrby Mr. Munshi, 
this case does not apply in India ianr 
reasons which are set out in Vithal 
Narayan v. Shriram Savant (2). The 
affidavit actually filed as proof in the 
insolvency recited that the respondents 
had not had or received any manner of 
satisfaction or security whotsoever in 
respect of the debt due under the deed of 
mortgage. That statement is open to 
critioizm. It would, I think, have been 
better if it had said, as the form con- 
templates : 

“ save and except the following, viz , the se- 
curity provided by the mortgage-deed dated 
2l8t December 1921, which has been extin- 
guished by virtue of the disclaimer of the Offi- 
cial Assignee of the insolvent’s interest in 
the lease to the insolvent and Kaderbhoy 
Mulla Noorbhai and its consequences." 

This does not, however, substantially 
affect the validity of the proof. It is at 
the most an irregularity falling under 
R. 197, Bombay Insolvency Rules, 1910. 
I, therefore, think that Rr. 9 to 15 dc 
not apply in this case and that R. 16 
accordingly does not come into operation 

In regard to S. 72 of the Act the res- 
pondents had lodged their proof in aocor- 
denoewith the Rr. 1 to 4 in Sch. 2 of 
the Act and they are not, therefore, 
creditors, who, had not proved their debt 

~l7) [1889] 24 Q. B. D. j55=:69 L. J. Q. B. 'iS 
=-6 Morrell. 267=588 W, R. 148=61 L. Tr 
645. 
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before the declaration of a divideni, so as 
to fall under the bar against disturbance 
of a distribution of dividends contained 
in S. 72. The fact that the Ofi&cial As- 
signee had not accepted the proof in ac- 
cordance with the provisions of R 119 
under the Presidency Towns Insolvency 
Act cannot bo allowed to prejudice the 
rights of the respondents. It is true 
that they should have used more expedi- 
tion in bringing to the notice of the 
Ofificial Assignee that they had already 
replied to his letter of 24th February 
1927 ; but they had sent the deed of 
20th March 1926, to his office for inspec- 
tion and the Official Assignee had access 
to the documents under which the dis- 
.claimer had been made by him. I think, 
therefore, there is adequate ground for 
disturbing the distribution as one not 
validly made, and agree with my learned 
brother on this point, as well as to the 
irregularities in the action taken by the 
Official Assignee in this case that he has 
stated in his judgment Our orders in 
the appeal can best be passed, after our 
judgment in the connected Appeal No. 69 
of 1927 has been delivered. 

As regards the question of costs we 
have heard counsel in this case. Respon- 
dents 1 and 2 have succeeded and would 
ordinarily be entitled to their costs 
either from the appellants or from the 
insolvent’s estate We certainly do not 
think that this is a case where the in- 
solvent’s estate should be made further 
liable in respect of costs. There is also 
the consideration that respondents 1 and 
2 are in some way to blame for the Offi- 
cial Assignee not recognizing them as 
.creditors who had proved their claim ; 
first of all because they did not show 
due expedition in answering his remin- 
der about the letter he had sent them, 
secondly because of their negligence in 
not fully stating the circumstances under 
which they contended that they were not 
secured creditors ; and even in the ap- 
peal before us, these respondents have 
really succeeded mainly upon a view 
taken by us in regard to S. 66 which 
was not, so far as I remember, even re- 
ferred to by either of the learned counsel, 
while the appeal was being argued. We, 
therefore, think that the proper order to 
pass would be that the appellants must 
bear their own costs of the appeal and 
half the respondents* costs Respon- 
.dents 1 and 2 must bear their remaining 
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costs. We do not think that this is a 
case where we can properly certify for 
two counsels. 

m.n./r.k. Appeal dismissed. 
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Kisan Yemaji and. others — Applicants* 
v. 

Shripat Tatya and others — Opposite 
Party. 

Civil Revn. Appln No. 291 of 1927, De- 
cided on 3rd April 1928, from order of 
Collector, East Khandesh, in Revn, Appln. 
No 22 of 1927. 

(a) Practice — Plea not only not raised in 
lower Court but inconsistent to those raised 
-*~Appellate Court should not allow. 

A plea which is not merely absent in the 
pleas taken in the trial Court but is incon- 
sistent with them should not be allowed in the 
appellate Court. [P 115 C 2] 

(b) Bombay Mamlatdars’ Courts Act (2 of 
1906), S. 5, Expl. — Person claiming joint 
possession ousted by cosharer — Court can- 
not decree joint possession under Expl. to 
S. 5 (obiter). 

A Court has no jurisdiction under Expl. 
to S. 5 to decree joint possession in favour of 
one who claimed to ba in joint possession but 
was ousted, by the cosharer (obiter) : (1883/ P. 

J. 120, (1890) P. J. 316 and A. I. R. 1922 Bom. 
126, Foll.\ (1895) P. J. 502, not Foll.[F 115.C 2] 

(c) Bombay Mamlatdars’ Courts Act (2 of 
1906), S. 5 — Cosharer having sole possession 
dispossessed by another taking law into his 
hand, is entitled to the summary remedy of 
the Act. 

A cosharer, when he actually has sole pos- 
session, and IS dispossessed by another 00 - 
sharer who has taken the law into his own 
hands, is entitled to the summary remedy of 
the Act. [P 115 0 2 ; P 116 C 1 ] 

(d) Bombay Mamlatdars’ Courts Act (2 of 

1905) , S. 5-Where tenant of one cosharer 
is obstructed in possession by another co- 
sharer it is not landlord but tenant who must 
sue. 

Possession of tenant is not possession of 
landlord under Mamlatdars’ Courts Act and 
where a tenant of one cosharer is obstructed 
in his possession by another cosharer, it is not 
the landlord but the tenant who must sue. And 
the Court in such cases need not consider if 
the lease of the tenant would conclude by the 
time the Court's order would be enforced : 20 
Bom. 260 (F.B ) and (1893) P. J. 147, Foil. 

[P 116 0 1 ] 

(e) Bombay Mamlatdars’ Courts Act (2 of 

1906) , S. 5 (1)— "Construction. 

The words *'not being a person who has been 
a former owner or part-owner” in 01. 1 qualify 
only the words injmediately preceding ‘'of any 
other person,’* the determination of whose 
tenancy or other right is in question. 

116 Cl] 
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O, N. Thakor and S. T. Damle — for 

Applicants 

P. V. Kane — for Opposite Party. 

Judgment. — The question raised in. 

this application is on the construction of 
the. newly added explanation to S. 5, 
Mamlatdars' Courts Act (Bom. Act 2 of 
1906). 

The lands originally belonged to one 
Magan. He passed a conveyance in favour 
of Tatya, the father of opponent 1, 
Shripat The purchaser sued both Magan 
and his son Sandu for possession on the 
ground that the entire survey number 
had passed to him He succeeded in the 
trial Court But in appeal the appellate 
Court held that Sandu’s share had not 
been transferred, and granted opponent 
1 a declaration that he had a half- 
share and was only entitled to joint pos- 
session. Opponent 1 took no steps 
to execute the decree or to be placed 
in joint possession. On 15th May 1927, 
Sandu placed the applicants-plaintiffs in 
possession under a lease for 11 months 
as tenants On 13th June 1927, 
opponent I dispossessed them The 
applicants brought the present suit under 
the Mamlatdars’ Courts Act for being re- 
instated in possession and succeeded 
before the Mamlatdar who disbelieved the 
opponent’s defence that he had obtained 
peaceful possession from Sandu. In revi- 
sion the Collector upheld the plea not 
expressly taken before the Mamlatdar and 
held that the opponent had taken posses- 
sion as a cosharer on the strength of his 
decree, and that he was, therefore, pro- 
tected by the explanation to S 5, Mam- 
latdars’ Courts Act The plaintiffs apply 
in revision. 

The argument for the petitioners is 
that in the light of the history of the 
addition of the explanation to 8. 5 and 
on the findings of fact of the Mamlatdar, 
as opponent 1 had taken the law in- 
to his own hands and had dispossessed 
the petitioners within six months, the 
petitioners are entitled to succeed For 
the opponent it is contended that as a 
oosharer and, therefore, a part owner 
within the period of 12 years before the 
suit, the opponent is protected by S. 5, 
Ulus. 1 and, if, as heM by this Court a 
oosharer cannot be placed in joint pos- 
session, neither can the tenants of a co- 
sharer such as the present petitioners 
avail themselves of the Mamlatdars* 
Courts Act. S. 5 does not apply to a oo- 
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sharer such as opponent 1 with his right 
to a share unless within 12 years. 

The Collector was, in my opinion, 
wrong in allowing a plea not merely 
absent from the pleas taken before the 
Mamlatdar but in fact entirely incon- 
sistent with them. Before the Mamlat- 
dar the opponent’s case was expressly 
that Sandu had placed him in possession 
of the southern half of the field now in 
question. His argument before the Col- 
lector was expressly based on joint pos- 
session of the whole field taken by him 
as a cosharer without Sandu’s consent. 
Further, the view of the Collector with 
regard to the explanation is not, in my 
opinion, correct It has been held by 
this Court in Keso Dinkar v. Moro 
Sakharam (i), that a plaintiff cosharer 
who never had sole possession but only 
claimed to have been in joint possession 
could not be re-instated in such joint 
possession against another cosharer inas- 
much as the issues and the decrees open 
under the Mamlatdars’ Courts Act did 
not provide either for joint possession oi 
for partition. This view was followed 
in subsequent cases such as Krishna v 
Gopala (2), and doubted in others such 
as Shivdevrao v. Bhagvantrao (3). The. 
subsequent addition of the explanation 
now in question was, as held in Jinaji^ 
bhai V. Mathurjibhai (4), in confirma^ 
tion of the view in the earliest case above: 
Keso Dinkar v Moro Sakharam [1). In 
Jinajibhai v. Mathurjibhai (4) the whole 
field was in b he joint possession of the 
plaintiff and the defendant. The defen- 
dant had ousted the plaintiff from joint 
possession. This Court in revision held, 
as in Krishna v. Oopala (2), that the 
Mamlatdar had no jurisdiction under the 
explanation to decree joint possession to 
the plaintiff and set aside his order ^ 
which tho Collector had upheld 

The present case, where admittedly a 
cosharer such as Sandu had sole posses- 
sion, could not, in myopinion, fall within 
the scope of the explanation or of these 
cases, — all of which related to the ad- 
mitted joint possession prior to the 
alleged dispossession of one of the co- 
sharers. And speaking for myself, I am 
unable to see why a cosharer, when he 
actually has sole possession, and is dis- 

(1) [1883] P. J.120. 

(2) [1890] P. J. 816. 

(3) [1895] P. J. 502. 

(4) A. I. R. 1922 Bom. 126=46 Bom. 289r.. 
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possessed by another coshaxer who has 
taken the law into his own hands should 
be less entitled to the summary remedy 
of the Act than any other person. In the 
present case, the actual dispossession has 
been not of the cosharer Sandu but of his 
tenant the petitioner. As has been held 
by this Court in Ooma . v Narsingarao 
(5), the Act being concerned with actual 
physical possession a tenant dispossessed 
must sue himself and the landlord cannot 
sue, and for the purposes of that Act, the 
posse sion of a tenant is not on behalf of 
the landlord. To an obstruction by one 
cosharer to a tenant in possession the 
Mamlatdars’ Courts Act applies: Shid- 
dapa V. Vishnu (6). 

In regard to the argument based on S. 5 
land Ulus 1, the words ‘ not being a per- 
son who has been a former owner or part- 
owner” in that clause qualify only the 
words immediately preceding '‘of any 
other person” the determination of whose 
tenancy or other right is in question, as 
is also plain from the illustration; and 
is is, therefore, of no avail to the op- 
ponent. 

As regards the expiry of the period of 
the petitioner’s lease within a few days, 
this Court is concerned with the rights of 
the parties on the date of the intsitution 
of the suit rather than with the conse- 
quences of the enforcement of the order. 
The petitioners were in possession as 
their lessor. The cosharer, Sandu, had 
himself been in possession. The opponent, 
for some reason or other, not apparent, 
failed in the civil suit to claim joint pos- 
session in the alternative and has never 
obtained it from Court. But instead, he 
book the law into his own hands and 
ajected from the southern half the peti- 
bioner who was in legal possession On 
these facts, the Mamlatdar, in my opinion, 
was right and Collector’s order was 
wrong. The rule is made absolute, the 
Collector’s order is set aside, and the 
order of the Mamlatdar restored with 
costs throughout on opponent 1. 

S.N./B K. Rule made absolute. 


S [1895] 20 Bom. 260 (P.B.). 
[1898] P. J. 147. 
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Patkar, J. 

Kashiram Laxman Kadam and others 
— Plaintiffs — Appellants. 

v- 

Maheswar Laxman Gondhalekar and 
others —Defendants — Respondents. 

Second Appeal No. 195 of 1927, Decided 
on SQtth March 1928, from the decision 
of Ist Cl. Sub- Judge, Ratnagiri, in Ap- 
peal No. 29 of 1923. 

(a) Civil P. C. S. 11 — ‘‘Heard and finally 
decided.” — Mortgagee in- possession being 
also cosharer suing for partition — Court 
overlooking stipulation of payment in mort- 
gage and assuming mortgagee to be owner 
of the mortgaged property — Suit for re- 
demption is not barred. 

In a suit for partition by a mortgagee in 
possession who was also a cosharer the Court 
overlooking the fact that the mortgage deed 
provided a period of 25 years for redemption 
assumed the mortgagee had become the owner 
of that property . 

Held, that the question as to the extinction 
of the mortgage had not been “heard and 
finally decided,” in the partition suit and a 
subsequent suit for redemption would not be 
barred. [P 117 0 1] 

^ (b) Transfer of Property Act, S. 60 — Re- 
demption suit dismissed for default under 
1859 Code does not bar second redemption 
suit, even if dismissal was before Transfer of 
Property Act was made applicable — Civil 
P. C., S. 11. 

The dismissal of a suit for redemption for 
default under S. 127, Civil P. 0. of 1859, is not 
an order extinguishing the right of redemp- 
tion under S. 60, T. P. Act, and does not bar a 
second suit for redemption of the mortgage. 
And this rule holds good even where the pre- 
vious suit was dismissed before the Transfer 
of Property Act was made applicable to the 
province : 39 Bom, 41 ; 40 Bom, 248 ; A, I, R, 
1928 Bom, 67; 13 M,I,A, 404 ; 22 W, B. 172 and 
43 Bom, 334, Rel, on; 13 Bom, L, R, 658 and 
15 Cal 422 (P.C.), Dist, [P 119 0 2] 

P, V, Kane — for Appellants. 

K. H. Kelkar — for Respondents 1 to 4 
& 10 

Judgment. — This suit was brought by 
Kadams the presnt plaintiffs to redeem a 
mortgage, dated 2nd June 1829, which 
comprised four pies takshim belonging to 
the present plaintiffs. It is conceded 
that the mortgage security was split up. 
By Ex, 47, the purshis signed by the 
pleaders on behalf of the defendants, it is 
admitted that the plaintiffs’ share com- 
prises only four pies and if accounts are 
taken under the De*kkhan Agriculturists’ 
Relief Act, the profits in respect of the 
four pies share will be Jound sufficient to 
wipe off the whole mortgage debt. The 
only question, therefore, that arises for 
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decision is whether the present suit is With regard to Suit No. 1217 of 1866, 


maintainable notwithstanding the pre- 
Tious decision in Suits Nos. 1217 of 1866 
and 361 of 1911. Both the lower Courts 
held that the present suit was not barred 
by virtue of the decision in Suit No. 861 
of 1911. The learned Subordinate Judge 
held that the suit was not barred by the 
decision in Suit No. 1217 of 1866, but 
the lower appellate Court held that it 
was so barred. 

Suit No. 361 of 1911 was filed by de- 
fendant 1 for partition of his share of 
1 anna and 914 pies. The present plain- 
tiffs being owners of four pies share and 
interested in the equity of redemption, 
were joined in the suit as defendants 33 
to 35. The Court assumed that the 
family of defendant 1, that is Gondhale- 
kars, had become owners as more than 
sixty years had elapsed from the date of 
mortgage. It appears that the Courts 
then failed to notice one important point, 
namely, that the period for redemption 
of the mortgage of 1829 was twenty-five 
years, and, therefore, the redemption 
would be due in the year IBSl and the 
suit for redemption would not be barred 
fill 1914. It was, however, held in 1911 
that the right of redemption was barred 
by reason of the fact that tbs parties to 
the suit lost sight of the fact mentioned 
above that the mortgage had provided 
for a period of twenty-five years for re- 
demption Further, the Gondhalekars as 
mortgagees would in any event be entitl- 
ed to remain in possession and the ques- 
tion as to the extinction of the mortgage 
was not gone into in that suit There- 
fore, on both these grounds namely, that 
the parties were under an erroneous be- 
lief that the mortgage deed of 1829 did 
not provide for a period of redemtion, and 
secondly, that the mortgagees in any 
event were entitled to remain in posses- 
sion, the question as to the extinction of 
the mortgage cannot be considered to 
have been heard and finally decided in 
that suit. It was held by both the 
Courts that the present suit is not barred 
by the decision in Suit No 351 of 1911, 
and it is not argued before me on behalf 
of the respondents that the present suit 
is barred by the decision in Suit No. 381 
of 1911. I would therefore agree with 
the view of the lower Courts that the 
present suit is not barred by the princi- 
ple of res judicata by virtue of the 
decision in Suit No. 361 of 1911. 


it appears that it was brought by three 
plaintiffs of whom Pandbarao Kadam was 
the assignee from the present plaintiffs 
with regard to the four pies share in the 
property. The defendants in that suit 
contended that two annas takshim was 
already redeemed in the year 1842 and 
Pandbarao was joined as he had purcha- 
sed eight pies share in 1866 from the 
present plaintiffs and others belonging to 
the Kadam family Plaintiffs 1 and 3 in 
that suit were ordered to be present in 
Court under S. 127 of Act 8 of 1869. They 
made default in appearance. The suit 
was therefore dismissed so far as their 
share was concerned, and redemption was 
allowed with regard to the 16 pies tak- 
shim, and a decree was passed in favouf 
of plaintiff 2 Ramajirao. During the 
course of the judgment, which is in 
Marathi, the learned Subordinate Judge 
stated: 

“That the plaintiffs did not appear and show 
proper cause and therefore they have got the 
adverse decision against themselves. There- 
fore, the right of redemption so far as they 
are concerned is extinguished. Only Bamaji- 
rao’s right has remained and he has, there- 
fore, the right of redemption.’* 

In the final decree, however, the right 
of redemption of the plaintiff Ramajirao 
was decreed, and nothing was said with 
regard to the extinction of the right of 
plaintiffs 1 and 3 with regard to their 
eight pies share. 

The learned Subordinate Judge held 
that the present suit was not barred by 
res judicata on the ground that in the 
previous suit it was unnecessary to decide 
whether the vendors of Pandbarao had a 
right to redeem any part of the mortgage 
right, and that as a matter of fact, there 
was no decision on that point as the suit 
was dismissed for default of plaintiffs 1 
and 3. The lower appellate Court, how- 
ever, came to an opposite conclusion and 
relying on the case of Punamchand v. 
Mollison (1) and S 127 of Act 8 of 1869, 
held that the present suit was barred by 
the decision in Suit No. 1217 of 1866. 

It is urged on behalf of the appellants 
that there was no issue raised in the pre- 
vious suit and no adverse finding on the 
question as to whether the plaintiffs* 
right of redemption subsisted at the date 
of the previous suit. In fact, S. 127, 
Act 8 of 1869, appears in the old Civil 
Procedure Code before the settlement of 

(1) [1911] 13 Bom. L.~R. 668=*ii I. 0. 986. 
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issues, and fche dismissal of the suit was Reliance has been placed on behalf of* 


for default of appearance under S. 127 at 
a stage prior to the framing of the issues, 
and, therefere, it cannot be said that the 
issue as to whether the plaintiffs* right 
to redeem was extinguished, was heard 
and finally decided in the previous liti- 
gation. S. 127, Civil P. C. 1859, corres- 
ponds to 0. 10, R. 4 of the present Code. 
There is no provision in S 127 similar 
to the provision in 0. 9, R 9, or O 22, 
R 9, or 0. 23, R. 1, Cl (3), precluding a 
fresh suit after an order is passed for dis- 
missal of the suit Under S. 60, T. P. 
Act the right of the plaintiff to redeem 
could not be barred unless there was an 
extinguishment of the relation of mort- 
gagor and mortgagee by act of the parties 
or by order of a Court There is no act of 
party which has resulted in the extin- 
guishment of the relation of mortgagor and 
mortgagee. It is not suggested ‘that there 
is any release pissed with regard to the 
equity of redemption The question is 
whether there is an order of the Court ex- 
tinguishing the relation of mortgagor and 
mortgagee between the parties. 

It was held in Hama Tulsa v Bhag- 
chand (2), relying on the case of Ha7i- 
sard V. Hardy (3), that a dismissal for 
want of prosecution of a mortgagor’s ac- 
tion for redemption does not prevent him 
from bringing a fresh suit for redemption 
In Bamchandra v Shripatrao (4) a 
second suit for redemption by the son 
was held maintainable notwithstanding 
the order for abatement of the suit for 
redemption brought by the father. In 
Shridhar v. Ganu (5) it was held that 
the dismissal of a suit for redemption of 
a mortgage for default is not an order 
extinguishing the right of redemption 
under S, 60, T P Act, and does not bar a 
second suit for redemption of the mort- 
gage. Under 0. 9, B 9, where a suit is 
wholly or partly dismissed under R- 8, 
the plaintiff is precluded from bringing a 
fresh suit in respect of the same cause of 
action. Notwithstanding such a provi- 
sion in 0 9, R 9, it was held that the 
general terms of that rule did not over- 
ride the jpeoific directions given in S. 60, 
T. P Act. * 

(?) [1914] 39 Bom, 41—27 I. 0. 249=16 Bom. 
li. R. 687. 

3) [1812] 18 Ves. 455. 

4) [1915] 40 Bom. 248=33 I. 0. 771=18 
Bom. L. R. 33. 

(5) A. I. R. 1928 Bom. 67=52 ‘Bom. 111=30 
Bom. Lf R. 34* 


the respondents on the decision in the 
case Shankar Baksh v. Dya Shankar (6). 
That case has been distinguished in Shri- 
dhar V. Oanu (5), (p. 37 of 30 Bom. L.B)- 
on the ground that a particular tenure 
was involved in the decision of 'the case* 
and that S. 60, T. P. Act, was not called 
in aid. It is urged* however, on behalf 
of the respondents that the Transfer of 
Property Act was enacted in 1882 and 
was made applic tble to the Bombay Presi- 
dency in 1893, and, therefore under the 
ruling in Shankar Baksh v. Day a Shan- 
kar (6) the present suit should be held 
barred by res judicata It is urged on* 
behalf of the appellants that though 
S 60, T P Act, was enacted in 1882, the* 
principle of law, namely, that once a 
mortgage always a mortgage, should be 
held applicable and that the equity of 
redemption should be held not barred un- 
less there was an extinguishment of the 
relation of mortgagor and mortgagee by 
act of the parties, or by order of the 
Court 

In the year 1870, when Act 8 of 1859^ 
was in force, it was held by the Privy 
Council in Nawab Azimut Ali Khan v. ‘ 
Jowahtr Singh (7) as follows (p. 412) : 

“That decree, in fact, did nothing but dis- 
miss the then pending suit for redemption, on 
the ground that the full and entire amount of 
the mortgage money had not been deposited 
(the surns tendered being only Rs. 26,400 and 
Rs. 400). According to the course and prac- 
tice of the Courts in India, the only point to 
be determined in such a suit is whether the 
mortgage debt has been fully satisfied after 
taking into account the sum tendered or depo- 
sited ; nor is the finding of any particular 
amount as still due conclusive against the 
mortgagee in a subsequent suit.” 

So also in the year 1874 it was held by 
the Calcutta High Court in Boy Dinkur 
Doyal V Sheo Golam Singh (8) as fol- 
lows (p 173) : 

“What then was the cause of action which* 
was heard and determined between the pre- 
sent parties in the former suit, and what is 
the cause of action which is put forward by 
the plaintifis in this present suit, and which 
they ask to have now heard and determined. 

“It seems to us plain that the principal 
cause of suit is the relation which subsists bet- 
ween the parties as mortgagor and mortgagee, 
and the consequent right on the part of the 
mortgagor at all reasonable times to ask for an 
account from the mortgagee. The suit is- 
brought for the purpose of obtaining an adjust- 

(6) [1887] 15 Oal. 422=15 LA. 66=5 Sa r.. 

107 (P.G.). 

(7) [1870] 13 M.I.A. 404=14 W.R. 17=5^. 

Suther 346=2 Sar. 673 (P.O.). 

(8) [1874] 22 W.R. 172. 
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meat of accounts or adjudication of the state 
*of the acoouiits between the parties, and for 
such relief at the hands of the Court as the 
plaintiff may be entitled to upon that adjust- 
ment or adjudication of the accounts. Now the 
former suit effected an adjustment of accounts 
up to the date of 18th April 1868. The sub- 
-stantial cause of aciion within the meaning of 
S. 2, Act 8 of 1859, in the present suit, that 
which the plaintiff desires to have heard and 
determined is the state of accounts which has 
arisen since 18th April 1868, obviously an en- 
tirely fresh cause of action. The matter which 
the Court is asked in this suit to hear and de- 
termine, is a matter which has arisen and 
•come into being since the matttsr of the last 
suit was heard and determined. And conse- 
quently S. 2, Act 8 of 1859, does not bar the 
•Courts from entertaining this suit.’* 

Further it is stated at p 174 : 

“That decree did not put an end to the rela- 
tion of mortgagor and mortgagee' The Court 
did not in that suit pretend to foreclose the 
plaintiff’s right of redeeming in the event of 
his not paying the money then declared to be 
due. . . . and it would be very hard upon him 
therefore that his equity of redemption should 
nevertheless be indirectly foreclosed by the 
effect which the Subordinate Judge has given 
to S. 2, Act 8 of 1859, without any period of 
grace or any terms whatever being attached to 
this foreclosure.” 

Those decisions under the Act of 1859 
were relied upon in the Full Bench deci- 
sion in Bamji v. Pandharinath (9), 
where it was held that the mortgagor 
could bring a second suit for redemption 
and the same would not be barred by 
S. 11 or S 47, Civil P, C., 1908 The 
case of Punamchand v, Mollison (l), re- 
lied upon by the lower appellate Court, 
was not a case relating to a mortgage 
but to a money bond, and, therefore, the 
considerations applicable to a suit on a 
mortgage would not apply to that case. 
The case of Shankar Bakshy Dya Shan- 
kar (6) might be distinguished on the 
ground that the document in that case 
was a conditional sale which became ab- 
solute after a period of three years. If 
reference is made to the argument of Mr. 
Mayne on behalf of the respondent, it ap- 
pears that the cause of action failed the 
plaintiff because his case was one of con- 
ditional sale, on breach of which condi- 
tion the sale had become absolute ; and 
it was argued that even if S 6, Act 1 of 
1869 would liave placed him in a better 
position had he sued thereafter for the 
first time, still, as he had elected to sue 
before it, the Adt did not undo the state 
of things which he had created. 

I think; therefore, that I am bound by 

Bom. 33'4=40 iD. 894=21 Bom. 
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the decisions of this Court in Rama Tulsa 
V. Bhagchand (2), Bamchandra v. Shri- 
patrao (4) and Shridhar v Oanu (5). 

I am therefore of opinion that the pre- 
sent suit is nob barred by the principle of 
res judicata by virtue of the previous de- 
cision in the Suit No. 1217 of 1866. I 
would therefore reverse the decree of the 
lower appellate Court and restore that of 
the Subordinate Judge Each party to 
bear his own costs throughout. 

S.n./r.K. Decree reversed. 
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Fawcett and Kemp, JJ. 

Baneegunge Coal Association Ltd , — 
Defendants — Appellants 

V. 

Tata Iron & Steel Co Ltd — Respon- 
dents. 

Original Civil Jurisdiction Appeal 
No 17 of 1928, Decided on 12bh Septem- 
ber 1928, from decree in Suit No 1885 
of 1927. 

(a) Arbitration Act, S. 19— Court* should 
refer parties to forum of their deliberate 
choice — Onus is on plaintiff to show why 
stay should he refused. 

Tho discretion given by S. 19 should be judi- 
cially exercised, and tho onus of showing that 
the stay should not be granted lies on the 
party who opposes the stay as the Court will 
as a rule refer the parties to the forum which 
they have deliberately selected as the one to 
which they wish to refer their disputes. 

On a breach of an agreement of a commer- 
cial contract, which provided for arbitration 
in case of disputes, a suit was filed. Stay of 
suit was prayed for under S. 19 and was oppo- 
sed on three grounds, viz., (1) that a difficult 
question of law concerning the construction 
of the agreement in question was likely to 
arise ; (2) that question as to a fraud in rela- 
tion to S. 18, Limitation Act, was likely to 
arise and (3) that the arbitrators would be un- 
able to enforce discovery and attendance of 
witnesses. 

Held : that the order for stay should be 
granted and in such a commercial case there 
ought to be very strong grounds for refusing 
the order; Wtllesford v. WastoUf (1873) L. R. S 
Ch. 473; Bristol Corporation v. John Aird & 
Co, (1913) A, C, 241; Produce Brokers Co,, Ltd. 
V. Olympia 0%l and Cake Co., Ltd. (1916) 1 
A, C, 314 and Metropolitan Tunnel and Public 
Works V, London Electric By. Co, (1926) \ Ch* 
371, Ref, [P 125 C 2] 

Per Kemp, J , — (1) The arbitrators could not 
only determine a point of law but could also 
determine a question of the construction of the 
agreement, and a mere allegation that a diffi- 
cult point of law arises is no ground for re- 
fusal to stay. (2) The alleged fraud cannot be 
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properly coupled wiiih an alleged difficult ques- 
tion of law so as to have a cumulative effect 
justifying the refusal to stay, and an allegation 
of fraud is no proof of it. The party charged 
with fraud, who might prefer to clear its char- 
acter in a Court of law, is content that its 
commercial integrity should be subxtiitted to 
arbitration of business men. (3) The nonpro- 
duction of documents and nonattendance of 
witnesses is a mere possibility and there is no 
reason to apprehend that the difficulty is cer- 
tain to occur and is no reason for a refusal to 
stay because otherwise all arbitrations would 
be restricted to cases where there are no wit- 
nesses and no discovery is sought and such 
restriction is not warranted by the Arbitration 
Act. 

Per Fawcett^ J, — (i) The question of con- 
struction of agreement does not really arise 
and if it did it can be considered by the arbit- 
rators ; (ii) no question of law as to whether 
there was fraud arises. [P 126 G 2] 

(b) Arbitration Act, S. 19 — English deci- 
sions subsequent to English Arbitration Act 
should not be applied — English Courts exer- 
cising greater control over arbitration — It is 
no reason to refuse stay. 

Per Kempf J, — It is erroneous to apply the 
ISnglish decisions subsequent to the English 
Arbitration Act and to deduce that applica- 
tions for stay here should be more strictly 
dealt with. The greater control exercised by 
Courts in England over arbitrations under the 
English Arbitration Act should not be applied 
as a main reason for refusing a stay under 
S. 19. [P 121 0 2; P 123 0 2] 

(c) Limil^ation Act, S. 18 — Not furnishing 
information in breach of contract cannot be 
fraud under S. 18. 

Per Fawcett, J, — Section 18 requires that a 
person should have been kept from certain 
knowledge by means of fraud. There must be 
actual fraud in the means adopted to keep the 
person out of knowledge, and it is entirely a 
misuse of words to say that merely because 
certain persons did not furnish the particulars 
which they ought to have done under the con- 
tract, there was fraud. [P 126 0 1] 

(d) Practice — Pleadings — Cause of action 
contractual — Allegation of fraud cannot 
change basis. 

Per Kemp, J. — Where the real cause of ac- 
tion alleged in the plaint is one ex contractu, 
the plaintiff cannot by merely alleging fraud 
base a cause of action on fraud. [P 124 G 1] 

Goltman and Daphtary — for Appel- 
lants. 

Mulla and Desai — for Respondents 
ICemp,J. — This is an appeal against 
an order made by Blackwell, J., dismiss- 
ing, on 5th March 1928, a summons taken 
out by the defendants for stay of the suit 
under S. 19, Arbitration Act, 1899. 

The plaintiffs sue the defendants for 
breach of an agreement, dated 16th Janu- 
ary 1919, for the sale by the defendants 
to the plaintiffs of the output of coal 
raised by the defendants from certain 


seams Nos. 12, 13 and 15 in the defen- 
dants’ collieries at Kustore and Alkusa 
which, wo were informed during the argu- 
ments, are situated some ten hours by 
rail from Calcutta. It is unnecessary to' 
refer to the agreement in detail. It is 
sufficient to state that the plaintiffs con- 
tend that under the agreement the defen- 
dants were bound to maintain the output 
of the particular seams up to 15,000 tons 
and deliver to them the output for that 
amount and over up to 25,000 tons. The 
plaintiffs do not say in the plaint that 
the defendants dispute this construction,, 
but on the argument of the summons, the 
defendant’s learned counsel asserted that 
the only obligation on the defendants was 
to supply a minimum quantity of 15,000 
tons per month. These contentions arise 
from the wording of Cls. 3 and 9 of the 
agreement. Under Cl. 5 of the agreement 
the sellers were to furnish the buyers 
with weekly particulars of the raisings 
available for despatch under the agree- 
ment. The coal was to be loaded into 
wagons on the colliery sidings and des- 
patched at the risk of the buyers who 
were to pay all the freight and railway 
charges. Shortly put, the plaintiffs con- 
tend that recently they came to know 
that from Ist April 1920, when the agree- 
ment came into operation up to 1925-26 
and 1926-27, the output of the coal raised 
by the defendants from the seams in ques- 
tion monthly was considerably larger than 
the quantity supplied to the plaintiffs. 
They say that the defendants instead of 
delivering to them the output up to 
25,000 tons, sold that quantity to other 
people in the market at a higher rate. 
They also state that the defendants “frau- 
dulently refrained” from furnishing the 
particulars required by Cl. 5 of the agree- 
ment and led the plaintiffs to believe that 
the total output of the said seams was 
being supplied to the plaintiffs from 
month to month. They allege that by 
this “fraud” the defendants kept them 
from a knowledge of their rights unlil 
April 1927. They thus seek to take ad- 
vantage of S. 18, Lim. Act. The prayers 
of the plaint pray for a full and complete 
discovery of the output of coal “at all 
times material to this suit,” damages for 
fraud and breach of contract and costs. 

The agreement itself was signed by the 
defendants at their registered office in 
Calcutta and by the plaintiffs at their 
registered office in Bombay. The oontrach 
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was to be performei at the collieries 
where delivery was to be given on the 
wagons at the colliery siding. All the 
evi lence in the oise will be obtainable 
either there or in Calcutta where the 
Heid Ottices of the railway companies 
concerned are. The only part of the cause 
of action which m'ay be said to have ac- 
crued in Bombay is that part of the per- 
formance which requires the defendants 
to send to the pUintiffs weekly parti- 
culars of the raisings. Presumably they 
were to be sent to Bombay. 

Clause 13 of the agreement is the clause 
relating to arbitration- It is in these 
terms : 

“If any dispute or difference shall at any 
time arise between the parties touching the 
construction, effect or meaning of these pre- 
sents or any matter or thing arising hereunder 
then and in every such case the matter in 
difference shall be referred to the tribunal of 
Arbitration of the Bengal Chamber of Com- 
merce to be determined in accordance with 
the rules for the time being of that tribunal. 
The award of such tribunal may at the in- 
stance of either party bOMnade a Rale of the 
High Court of Judicature at Fort William in 
Bengal.” 

Clcdirly the parties coutemplated Cal- 
cutta as the “venue” for the decision of 
any dispute. 

The learned Judge dismissed the sum- 
mons on various grounds. 

Section 19, Arbitration Act, is in these 
terras : 

“Where any party to a submission to which 
this Act applies, or any pirson claiming under 
him, commences any legal proceedings against 
any other party to the submission, or any per- 
son claiming under him, in respect of any 
matter agreed to be referred, any party to such 
legal procea lings may, at any time after ap- 
pearance and before filing a written statement 
or taking any other steps in the proceedings, 
apply to the Court to stay the proceedings; 
and the Court, if satisfied that there is no 
sufficient reason why the matter should not 
bf3 referred in accordance with the submission 
and that the applicant was, at the time when 
the proceelings were commenced, and still 
remains, ready and willing to do all things 
necessary to the proper conduct of the arbitra- 
tion, may make an order staying the proceed- 
ings.” 

Clearly under that section, the Judge 
has a discretion to stay the suit pending 
the arbitration. Bussell on Arbitration, 
11th Elitiou at p. 102, referring to thi^ 
discretion states : 

“This discretion, in accordance with the 
ordinary rules of law, must be judicially exer- 
cised, but where it has been so exercised it 
will not readily be interfered with, oven 
though th3 tribunal which is asked to review 
it may feel that, if the decision had rested 

1929 B/16 & 17 


with them, their own conclusion might have 
been different.” 

The question is whether the learned 
Judge has exercised a judicial discretion 
in this case having regard to the prin- 
ciples by which he must be guided. With 
all respect to him, I am of opinion that 
he has not, and that he has taken into 
account the principles of decisions in 
England which since the English Arbit- 
ration Act of 1889 make the Courts there 
reluctant to stay the suit where the main 
point in dispute is a pure question of law, 
because such a question must ultimately 
return by way of a case stated to the 
Court for decision. The greater control 
exercised by Courts in England over arbit- 
rations under the English Arbitration 
Act should not, 1 think, be applied as a 
main reason for refusing a stay under the 
Indian Arbitration Act Before the Eng- 
lish Arbitration Act, the Courts in Eng- 
land did not hesi^te to order a stay where 
there was a pure question of law. 

The learned Judge refused to stay the 
suit on the grounds, firstly, that there 
was an important point eJ law for deter- 
mination which would be more properly 
tried by the Court tha>i by the arbitra- 
tors. As he puts it : 

“1q a case such as this, where there are 
likely to arise difficult questions of law, I do 
not think it reasonable to leave the parties to 
the tender mercies of the arbitrators, seeing 
that they cannot be compelled to seek the 
guidance of the Court for determining the 
difficult questions of law likely to arise before 
them.” 

Secondly, he finds that there is a plea 
of fraud which has been set up in the 
plaint which is a matter that demands 
that the question in dispute should be 
determined by the Court. He says : 

“An allegation of fraud, however, is in my 
judgment only one of the elements inaoisa 
like the present which an Indian Court shoald 
consider having regard to the difference exist- 
ing between the Courts in England and in 
India in respect of the control exercis'^able by 
those Courts over arbitrations. In the present 
case the allegation of fraud made in the plaint 
is in my opinion likely to givj rise as I have 
already pointed out, to a difficult question of 
law upon the true construction of S. 18, Lim. 
Act.” 

The allegation of fraud bringing S. 18 
into operation is apparently the conceil- 
ment of the monthly output by deliber- 
ately refraining to send plaintiffs the 
weekly particulars under Cl. 5 of the 
agreement. It will be noted that the 
plaint was filed on 13th September 19^7, 
and the claim in respect of the raisings 



122 Bombay Baneegunge Coal Assocn. v. Tata I. & S. Co. (Kemp, J.) 1929 


prior to 13th September 1924, would be 
barred by limitation but for the plea of 
fraudulent concealment The third ground 
is the alleged difficulty the arbitrators 
would encounter in securing the attend- 
ance of witnesses to produce documents 
and in enforcing discovery. Reference is 
made in the judgment in this respect to 

0. 11, R. 14, by which the Court can 
punish any refusal to comply with an 
order for discovery. 

Before proceeding to deal with these 
points I wish to point out again that in 
this particular case the parties deliber- 
ately chose a “forum" to which they were 
willing to confide any dispute and which 
would ue the most convenient “forum" for* 
the trial of any matter arising out of the 
contract. The intention clearly appears 
to have been that the dispute should be 
determined in Calcutta where the railway 
receipts to be obtained from the railway 
companies could more easily bo applied 
for and obtained and where the tribunal 
would have expert knowledge of this kind 
of business. Indeed there must be many 
cases in which the Bengal Chamber have 
had to construe contracts in coal. Bengal 
is one of the main centres of the industry. 
Certain terms have been referred to in 
the agreement which an expert tribunal 
would be better able to construe than a 
Court which would have to take volu- 
minous evidence on their meaning. As 
it is, the defendants find that they are 
brought down to Bombay to meet this 
suit on a cause of action the only real 
part of which apart, perhaps, from the 
execution of the agreement by the plain- 
tiffs in Bombay that has arisen within 
its jurisdiction is that part of the per- 
formance which required defendants to 
send to plaintiffs the particulars in Cl. 5 
of the agreement. And even this is not 
clear in the agreement, for Cl. 6 of the 
agreement merely says that the parti- 
culars are to be furnished to the buyers, 

1. e., the plaintiffs. Moreover, the defen- 
dants have their place of business in 
Calcutta. It seems inequitable that the 
defendants should be called upon to meet 
this claim in a suit filed in Bombay. 

Now the effect to be given to an arbi- 
tration clause in a contract has been 
clearly stated so far back as the case of 
Willesford v. Watson' (l), where Lord 
Sel borne stated (p. 480): 

**I! parties oboose to determine for them* 
" (1) [1878jir Oh. 473, 


selves that they will have a domestio forum 
instead of resorting to the ordinary Courts, 
then since that Act of Parliament (i. e., the 
Common Law Procedure Act of 1854) was 
passed, a prima facie dfity is cast upop the 
Courts to act upon such an agreement.” 

Then in Bristol Corporation v. John 
Aird & Go, (2) a passage has been cited 
by the learned Judge in his judgment 
where Lord Moulton states (p. 259) : 

“It (the Court) must consider all the circum- 
stances of the case, but it has to consider them 
with a strong bias, in my opinion, in favour 
of maintaining the special bargain between 
the parties, though at the same time with a 
vigilance to see that it is not driving either of 
the parties to a tribunal where he will not get 
substantial justice.” 

It cannot reasonably be contended in 
the present case, apart from the conten- 
tion as to the possibility of not securing 
the attendance of witnesses and discovery, 
that the Bengal Chamber of Commerce is 
not a tribunal from which the parties 
would get substantial justice Then in 
Produoe Brokers Go. Ltd, v. Olympia Oil 
and Cake Co. Ltd. (3), a case, I think, not 
cited to us in the arguments. Lord Sumner 
states (p. 332): 

“Arbitration clauses, substantially the same 
as that before your Lordships, are characte- 
ristic of all these forms of contract. The 
system has been devised by mercantile men to 
suit their needs and they have found it highly 
beneficial; they have been naturally anxious 
to establish trade control over the transactions 
of the trade as completely as possible.” 

It will bo observed that the case re- 
ferred to was a case where the question 
to be determined by the arbitrators was 
a question of construction. Then, in the 
case of Metropolitan Tunnel and Public 
Works V. London Electric By. Co. (4), 
referred to in judgment, Lord Hanworth 
M. R , in considering the meaning and 
proper interpretation of a certain clause 
in that case states (p. 385): 

“The meaning and proper interpretation of 
such a clause as that in the present case is 
that the Court has to be satisfied that suffi- 
cient reason exists why the matter cannot or 
ought not to be referred to arbitration, and 
that the burden lies upon the party who alleges 
it to show that such sufficient reason exists.” 

Further on, in the report, ho goes on 
to say (p. 385): 

“It IS said that the question raised is one of 
law, and that if the matter goes to arbitration, 
.it may have to come back to the Court for 

(2) [1913] A. 0. 241=82 L. J. K. B. 684=29 
,T. L. R. 360==77 J.P. 209=108 L. T. 434. 

(3) [1910] 1 A. C. 314=85 L. J. K. B. 160=21 
Com. Cas. 320=60 S.J. 74=114 L. T. 94= 
32 T.L.R. 116. 

(4) [1926] 1 Ch. 371. 
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judicial in*:erpr3ta'iioa of the m 3 aniag of this 
«ad other clausas of tih3 coatract.” 

This passage is ralevaat with reference 

the distinctioi drawn by the Courts 
when deciding c 1363 under the Common 
Law Procedure Act of 1854 and those 
subsequent to the English Arbitration 
Act of 1889. Then Lord Justice Scrutton 
states at p. 338 of the same report: 

*‘Oa th3 one haad, it is eminaatly desirable, 
in all business matters, that parties who have 
made a contract should keep it. Business 
■could not 8 itisfactorily go on if persons were 
-to b) at liberty to disregard contracts they had 
made.’* 

Later on he says (p. 389): 

*‘Bat undoubtedly a guiding principlo on one 
side, and a vary natural and proper one, is 
that parties who have made a contract should 
keep it.** 

Then comes the passage cited in the 
judgment of Blackwell, J.: 

**Oa the other hand, the Oourbs have always 
firmly adhered to the principle that their juris- 
diction is not to be ousted by agreemaut bet- 
ween the parties, and that incases wh ire the 
Courts think it better that the dispute should 
be decided by the Courts, rather than by a 
private arbitrator, they will not be fettered in 
•fcheir decision by the fact that the parties have 
ntgraed to oust the jurisdiction of the King’s 
Court.” 

I think it is unnecessary to quote fur- 
ther authorities to establish the well- 
recognized principle, firstly, that the 
■“onus” of showing the dispute should 
not be referred to arbitration lies upon 
the plaintiffs, and, secondly, that the 
Courts will, as a rule, refer the parties 
to the “foru n” which they have deli- 
berately seleotai as the one to which they 
wish to refer all their disputes. It is 
^lear from these references that the 
arbitrator cannot only determine a point 
of law but that he can equally deter- 
mine a question of the construction of an 
■agreement, and, therefore, unless some 
special reison is shown why the point of 
law in this case is beyond the powers of 
the arbitrator it seems to me that the 
Court should incline to passing the order 
asked for in the summons. The learned 
Judge in his judgment states as a reason 
why the stay order should not be pissed 
that because under the English Arbitra- 
tion Act of 1889 the Courts exercise 
greater control over arbitrators by virtue 
of Ss. 7 and 19 of that Act and Lord 
Justice Scrutton states that their discre- 
tion should not be fettered where they 
think it better that the dispute should bo 
•decided by the Courts notwithstanding 
Aa agreement to refer, the Courts in 


India, which have less control over arbi- 
trators under the Indian Arbitration Act, 
should be even more ready to refuse a 
stay of the suit. But, as is pointed out 
in Halsbury’s Laws of England, Vol. 1, 
at pp- 453 and 454, the Courts iu Englaud 
prior to the English Arbitration Act of 
1889 did nob consider that the determina- 
tion of a point of law was a sufficient 
ground for refusing a stay of the suit. 
Since 1889 the Courts in England have 
been less inclined to stay a suit as the 
arbitrator can be compelled to state a 
case for the opinion of the Court on any 
question of law arising in the course of 
the reference. There would, therefore, 
be little point in England, since the 
English Arbibr^ition Act of 1889, in re- 
ferring a pure question of law to an arbi- 
trator. Tnis was the chief reason ap- 
parently why in the case of Barnes v. 
Youngs (5) Romer, J., refused to stay the 
suit. There was only one point and he 
described it as a simple point of law and 
saw no use in referring it to an arbitrator 
when ha might ultimately be called upon 
to decide it. It is erroneous to apply the 
English decisions subsequent to the 
English Arbitration Act without qualifi- 
cation to oases under our Arbitration Act 
and to deduce that applications for stay 
here should be more strictly dealt with 
No doubt as the Chief Justice in The 
Toyo Menka Kaisha Ltd. v. Joomabhai 
Laljee (6) said, the distinction is one to 
be borne in mind. Non constat, however, 
that it decides the Court’s discretion. 

Now, the more fact .that the plaint 
alleges a difficult point of law is by no 
means proof that it is so or that a 
stay should be refused. In The Toyo 
Menka Kaisha, Limited v. Joonia- 
bhai Laljee (6), the learned Chief Justice 
described the case as a very exceptional 
one and the contention there was that the 
arbitrators might go wrong on the ques- 
tion as to the admissibility of oral evi- 
dence under S. 92, Evidence Act. There 
does nob appear. to me to be any difficult 
or complicated question of law regarding 
the agreement which the Bengal Chamber 
of Commerce, with its special experience, 
would not be fully competent to deter- 
mine. The parties specially provided in 

(5) [1898] 1 Cb. 414=67 L.J. Oh. 263=46 W. 
R. 332. 

(6) O. 0. J. A. No. 82 of 1926 decided on Isfe 
April 1927 by Marten, 0. J., and Black- 
well, J. 
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the arbitration clause that the Chamber’s 
tribunal should construe the agreement. 

The plaintitf alleges fraudulent conceal- 
ment. £ think the alleged fraud cannot 
be properly coupled with the alleged diffi- 
cult question of law so as to have a cumu- 
lative edect justifying the refusal to stay 
the suit. If neither ground be sufficient 
in itself it would require a very strong 
case to say that the combined effect 
should suffice Mr. Mulla in his argu- 
ment has laid more stress on the combined 
effect of the grounds relied upon by the 
lower Court than on the weight to be 
given to each separate ground. 

Where fraud is alleged, particulars of 
the fraud must be given The plaint, 
which counsel, in my opinion, rightly 
described as a ‘‘sketchy*’ one, merely 
alleges in paras. 7 and 8 that defendants 
fraudulently refrained from furnishing 
particulars under Cl. 5 of the agreement 
and by reason of that fraud the plaintiffs 
were kept without knowledge of their 
rights. Now the contract was one for 
the sale of coal, and the particulars of 
the fraud are not stated hut in effect there 
is merely a general allegation that by not 
sending the weekly particulars the defen- 
dants intended a fraudulent concealment. 
The fact that the particulars of fraud 
have not been stated is clear from the 
judgment where the learned Judge states: 

“The case, however, is based upon an allega- 
tion of fraud and it is vital to the plaintiffs 
that they should succeed in getting discovery 
to enable them to make out a ‘ prima facie * 
case for the defendants to answer.” 

Clearly, therefore, he was of opinion 
that particulars of fraud had not been 
furnished and plaintiffs could only estab- 
lish fraud b> what is really a “ fishing ” 
inquiry. Moreover the real cause of 
action alleged in the plaint is one ex 
cjontractu, and a |iarty cannot by merely 
illeging fraud base a cause of action on 
fraud when the real cause of action is one 
DX contractu. 

Mr Mulla contends that the fraud con- 
sisted in conversion, that all the coal 
which was to be raised from these seams 
belonged to plaintiffs up to the limits of 
the contract, and that the defendants by 
selling this coal to other persons have 
converted the plaintiffs’ property But 
this is not pledded in the plaint. Nor 
are any damages sought for conversion. 
Nor is tihere anything to show that there 
was any appropriation of the coal raised 
to the surface to the plaintiffs. 


Driven from that position, Mr. Mulla 
contended that this was a case of agency 
and that the defendant-agents have mis- 
appropriated their principal’s goods. 
The answer to this is that it is not plea- 
ded in the plaint and that on the facts of 
the case it is clearly a contract between 
a seller and a buyer and has no reference 
to agency whatever. Here I would point 
out that the mere allegation of fraud in a 
pleading is not sufficient, without fur- 
nishing particulars, to give the plaintiffs 
a right to successfully contest an appli- 
cation for stay. 

The plaintiffs say they were kept from 
knowledge of their rights by the fraudu- 
lent omission to furnish particulars under 
Cl 6 of the agreement. An omission of 
this sort does not amount to a fraudulent 
concealment but merely to a breach of 
contract The plaintiffs, if they had 
wished, could have asked for these parti- 
culars and the means of knowing the 
amount of coal alleged to have been raised 
from the seams were within their power. 
Indeed, until the date mentioned in para. 5 
of the plaint, they made no efforts what- 
ever to ootain such particulars from the 
defendants. There is no reason to assume 
that the defendants would have supplied 
the plaintiffs with false particulars. In- 
para 2 of the affidavit of Mr James Gib- 
son Poster, one of the managers of the- 
defendant company, he states that plain- 
tiff's wrote to defendants in March 1923' 
requesting them to send statements and 
in accordance with such request the 
defendants sent to the plaintiffs state- 
ments showing raisings, despatches and 
stocks in the month of February 1923 
and similar statements every month 
thereafter up to the date of the filing of 
the suit. Had the plaintiffs chosen to- 
ask for statements, which no doubt under 
the contract there was an obligation on< 
the defendants to supply weekly, tho 
defendants would have in all probability 
supplied them. Had those statements 
been false then the plaintiff’s might have- 
been in a position to say that having ac- 
cepted them they were kept in ignorance- 
of their rights. It is to be noted that 
the plaintiffs made no request for any 
of these statements prior to that date 
and it would almost seem as if they had 
waived the necessity of demanding them. 
There can, therefore, be no question here- 
of any suppressio veri. There was 
nothing actively done by the defendants- 
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to conceal the true facts from the plain- 
titfs but there was merely a breach of the 
<5ontraot to supply weekly particulars 
which breach the defend ints do not ap- 
pear to have taken very seriously. 

But there is another reason why fraud 
should not be regarded as a ground for 
refusing a stay in this case, and 1 think 
too little weight has been given to it. 
The defendants who are charged with the 
fraud and who might prefer to clear their 
character in a Court of law do not want 
to do so in the suit. They are content 
that their commercial integrity should 
be submitted to the arbitration of busi- 
ness men. 

The third ground on which the lower 
Court refused the order of stiy was that 
the arbitrators would be unable to enforce 
discovery and the attendance of witnesses. 
Here E may say, at once, that if this 
ground were to be considered a sufficient 
ground to refuse a stay, then all arbitra- 
tions under the Arbitration Act would be 
restricted to cases where there are no 
witnesses and no discovery is sought. I 
see no reason to give that limited con- 
8 tru 3 tion to the Arbitration Act and there 
are no words in the Act which suggest it 
It is obvious that this difficulty may 
«,rise in the case of every arbitration but 
when it does arise and if it seriously 
prejudices the efforts of the arbitrator in 
«.rriving at a fair decision, there is 
nothing to prevent either party applying 
to the Court, under S. 5, Arbitration Act 

of 1899), for revocation of the submis- 
sion. But there is no reason to appre- 
hend that any such difficulty is certain 
to occur, and in the ordinary course the 
mere possibility would not bo a ground 
for refusing the stay. Nor could this 
Court compel the attendance of a witness 
who resides more than two hundred miles 
from the Court house: O. 16, R 19 (b). 

Moreover, the documents which have 
been referred to in connexion with this 
point, viz , the railway receipts, are all 
obtainable at Calcutta, and there seem no 
reason why the railway companies should 
not allow them to be inspected or copies 
to be taken. Nor can the plaintiffs state 
that there are any witnesses who refuse 
or will refuse to attend. 

Lastly, with regard to the power to re- 
voke, it is stated in Russell on Arbitration 
{11th Edition) at p. 61 : 

“ The principle underlying the exercise of 
ihe power to revoke is that the parties take 


the arbitrator for better for worse, that his 
decision is final both as to law and f^ct, and 
that unless a substantial miscarriage of 
justice will take place in the event of leave to 
revoke being refused, leave will not be given.’* 
which shows how strong is the principle 
of law that the matter should be left in 
the hands of the arbitrator No doubt 
the English Act (52 & 63 Vic. c 49, S 8) 
provides for enforcing the attendance of 
witnesses and the Endian Arbitration Act 
does not, but this makes no difference in 
the present case, for, as E have said, it 
has not been shown that witnesses are 
not going to attend. Under the circum- 
stances, I am of opinion that the order 
for stay should have been granted and 
that in a commercial case like this, there 
ought to be very strong grounds for refus- 
ing the order. The refusal to stay in this 
cise would, E think, amount to an in- 
justice to the defendants. I would, there- 
fore, allow the appeal and set aside the 
order of the Court below with costs 
throughout. 

Fawcett, J. — This Court must, I 
think, attach considerable weight to the 
discretion exercised by the learned Judge 
in the Court below, especially as ho has 
very fully and carefully stated the rea- 
sons for the conclusion that he came to. 
I would myself be very reluctant to in- 
terfere, unless E was convinced that there 
were adequate grounds for saying that 
his discretion had not been judicially 
exercised or that the weight of argument 
is very much against the discretion being 
exercised in the way it was by the learned 
Judge. I think, however, that in this 
case there are grounds for holding that 
the suit should have been stayed, and that 
the reasons given by the learned Judge for 
refusing to stay it are entirely inadequate. 

The first point that he takes is that a 
difficult question of law is likely to arise 
upon the true construction of the agree- 
ment in question. It is to be noted, in 
the first place, that Cl. 13 of the agree- 
ment between the parties expressly co- 
vered a dispute touching the construction, 
effect or meaning of any part of the agree- 
ment, and therefore the parties certainly 
did contemplate that a question of con- 
struction of the agreement might have to 
bo decided by the chosen arbitrators, viz., 
the Bengal Chamber of Commerce But, 
apart from that, I agree with the conten- 
tion of the appellants that the question 
about the construction of Cl. 9 of the 
agreement does not really arise upon 
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the allegations in the plaint on which 
the suifr is based. Paragraph 5 of 
the plaint only says that the out- 
put of coal raised from these particular 
seams was considerably larger than the 
quantity supplied by the defendants to 
the plaintiffs and the defendants wrongly 
sold the balance of the said output to 
third parties. That is a pure statement 
of fact, viz., that the plaintiff's were not 
supplied with the full amount of the rais- 
ings, as they should have been under the 
contract, and that the difference between 
what the plaintiffs got and what was actu- 
ally rais^ from the seams was sold to 
third parties. No question of construc- 
tion of the agreement can, it seems to me, 
possibly arise on that statement of the 
plaintiffs* case. It was answered that 
the defendants might say that under the 
agreement, although they raised more 
than 15,000 tons, they were not bound to 
supply anything in excess of that quan- 
tity to the plaintiffs. That is a conten- 
tion which it would be hardly open to the 
defendants to raise, in view of the fact 
that the details furnished in Ex. B to the 
plaint show that from the very first the 
defendants did in fact supply large quan- 
tities over this amount of 15,000 tons in 
particular months ; and in view of the 
precise terms of Cl. 9 of the agreement, 
which obviously contemplate at least a 
possibility of 25,000 tons monthly being 
supplied, it would, in my opinion, be 
absurd to put any weight upon this sup- 
posed pi da. 

Paragraph 6 of the plaint could 
in fact have been entirely dropped 
without making the slightest difference 
to the claim for damages in respect of the 
alleged fraud of the defendants. The lear- 
ned Judge must have felt this difficulty 
because he only says that, if the case did 
go to the arbitrators, they “ may be ** 
faced at the outset with the necessity of 
determining this particular question of 
the construction of the document. Even 
if they were faced with that diflSculty, it 
does not seem to me that a body like the 
Bengal Chamber of Commerce, whose 
members must be constantly having ques- 
tions of this kind before them in connex- 
ion with collieries, would find it one of 
^rery great difficulty. With every respect 
bo the learned Judge, I cannot agree with 
him that this is a difficult question which 
really arises and which could not be dealt 
with by the arbitrators. 


With regard to the question of fraud in 
relation to S. 18, Limitation Act, which 
is the second ground on which the learned 
Judge*s order is based, it seems to me 
that the mere omission of the defendants 
to supply particulars of raisings in ac- 
cordance with Cl. 5 of the agreement can- 
not per se possibly be described as fraud. 
Both parties were aware of this particular 
obligation. The plaintiff's, a body of busi- 
ness-men, knew that they had only to 
write to the defendants if these particulars 
were not furnished in order to obtain 
them, or if there was any default they 
had at any rate remedies which they could 
adopt. No doubt in certain cases silence 
or inaction may amount ‘to misrepresen- 
tation, and I have considered all the cases 
of that kind which are collected in Hals- 
bury *8 Laws of England, Vol. 20, Arts. 
1656 to 1658 and in Art. 1784. But none 
of those particular cases, in my opinion,, 
can possibly apply to the present case. 
There is no question of the plaintiffs being 
misled by the mere failure to supply theso 
particulars. It is said that they would 
presume that defendants would supply 
the full raisings. But that in itself can- 
not justify an effect being given to mere 
silence or inaction, which does not natur- 
ally arise from that position. As is stated 
in Halsbury’s Laws of England, Art. 1669, 
of the same volume : 

“ Except as already stated, mere silence or 
inaction neither constitutes, nor is equivalent 
or contributory to, misrepresentation, however 
amenable it may be to the consequences which 
ensue on a breach of that positive duty of dis- 
closure which is imposed, under another head 
of jurisprudence, on parties standing to one 
another in certain relations, or engaged in 
transactions uberrimos fidei or however cen- 
surable it may be in f ro ionsctenticp, Tho 
reticence must amount to concealment or sup- 
pression, in order to make it an element in 
misrepresentation. ** 

Section 18, Limitation Act, requires 
that a person should have been kept from 
certain knowledge by means of fraud. 
There must be actual fraud in the means 
adopted to keep the person out of know- 
ledge, and it is to my mind entirely a mis- 
use of words to say that, merely because 
defendants did not furnish the particulars 
which they ought to have done under the 
contract, there was fraud. The Courts,' 
as is well-known, do not define fraud. 
But as stated in Pollock *8 Law of Fraud 
in British India (p. 17) : 

** Fraud may bo described, for most usua^ 
purposes, as the procuring of advantage to one- 
self, or furthering some purpose of one’s owa 
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by causing a person with whom one deals to 
act upon a false belief. 

He points out that that is not a defini- 
tion, and that there may be fraud without 
any seeking of personal advantage. But 
certainly a necessary element in ordinary 
fraud is deception or deceit and getting 
somebody to believe something that is 
not really correct. The exceptional case 
of concealment by a party standing in a 
fiduciary relation to the person from 
whom knowledge is withheld, does not 
arise here. In my opinion, therefore, the 
view taken by the learned Judge that 
another question of law may arise as to 
whether there was fraud by the defendants 
within the meaning of S. 18, Limitation 
Act, cannot be sustained. 

As regards the points about disclosure 
and the Indian Courts not having the 
same control over the arbitrators as in 
England, I agree with what my learned 
brother has said ; and we pass the follow- 
ing order : Summons made absolute. 
Suit stayed. Respondents to bear appel- 
lants* costs of the appeal and of the Court 
below. Costs to include costs of the peti- 
tion made before Fawcett, J. 

M.n./r.K. Appeal allowed. 
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Mariambi — Plaintiff. 

v. 

Fatmabai and others — Defendants. 

Original Civil Jurisdiction Suit No. 
1054 of 1911, Decided on 24th January 
1928. 

Succession Act (1925), S. 89 — Khairat — 
Will. 

A bequest for “Dharma** “Khairat** etc., 
is void for uncertainty : 23 Bom. 725 (P. C.), 
Bel. on ; 41 Bom. 181, Ref. -[P 128 C 1] 

J. H. Vakeel — for Plaintiff. 

Manekshah and K. M Taleyarkhan for 
Kanga — for Defendants. 

Judgment. — The position, so far as 
concerns the Advocate-General, is pecu- 
liar. When the matter was argued his 
counsel contended that the bequest was 
good and in this plaintiff supported him. 
For this reason I reserved judgment 
though I was of a contrary opinion. Sub- 
sequently the Advocate- General himself 
appeared and stated that he did not think 
the bequest could be supported. 1 pro- 


pose now to give shortly my reasons tor 
the view which I take 

In Bunchordas Vandrawandas v. 
Parvatibai (1) their Lordships of the 
Privy Council have adopted as appro- 
priate to India the tost laid down by 
Lord Eldon in Morice v. Bishop of Dur» 
ham (2) and as regards the case before 
them they say (p. 81) : 

“ The objecfcs which can bo considered to be 
meant by that word are too vague and uncer- 
tain for the administration of them to bo 
under any control.” 

The word . there considered was 
“Dharam** which is another form of the 
word “Dharma” used in the will before 
me. The meaning of that word is stated 
in their Lordships’ judgment. The Guja- 
rati word “Kherat” is derived from the 
Arabic^ “Khairat.” In Arabic “Khair” 
means “good” and in Pratt’s Urdu ^ Dic- 
tionary ‘ Khairat” is said to mean “Good 
works, alms, charities.” In Wilson’s 
Glossary the word “Khairat” is explain- 
ed as meaning “Alms, charity ; lands 
given as charitable endowments.” And it 
is said that the term is more especially 
applicable to “grants or alms given by, or 
to, Mohammadans.” Pathak’s Gujarati 
Dictionary gives “kherat” as alms, 
charity.” The word “vigere” may be 
fairly translated as “et cetera” and like 
the phrase “et cetera” is to be read 'as 
ejusdem generis with the words which it 
follows. The word “charity” must of 
course be understood in the sense in 
which lexicographers use it, and not as in 
any way connoting anything which 
English lawyers understand by that term. 
The English cases upon the technical 
meaning of the word “charity” are no 
guide, and we are not concerned with the 
preamble of the English Statute (43 Eliz. 
c. 4). 

If the words “dharma” and “kherat” 
are to bo read disjunctively then it is 
plain that “the objects are too vague and 
uncertain” : cf. Blair v. Duncan (3) and 
Grimond (or Macintyre) v. Orimond (4). 
But it is argued that we must take the 
three words used as a composite phrase. 
That is, I think, the correct view. 
“Dharma” and “kherat” are, as I under- 
s tand the matter, practically svnonvm^ 

(1) [1899] 26 I. A. 71=23 Bom. 725=1 Bom. 
Jj. R. 607 =7 Sar. 543 (P.O.). 

2) [1805] 10 Ves. 522, 

3) [1902] A. 0. 37=71 L. J. P. 0. 22=86 L. 
T. 157=18 T. L. R. 194=50 W. R. 869. 

(4) [1905] A. C. 124=74 L. J. P. 0. 35=92 
L. T. 477=21 T. L. R. 323. 
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ous, one denved from the Sanskrit, the 
other from the Arabic, the former proba- 
bly du ^ to Hindu ancestry, the latter to 
Islamic rel’gion On that construction it 
is urged that the vagueness of the word 
**dharrna” is clarified by its conjunction 
with the more definite term “kherat.*' I 
am unable to accept that interpretation. 
It might with equal justice be said that 
the definiteness of the word **khorat** is 
obscured by the vagueness of the word 
’dharma.” Nor is it easy to concede 
that “kherat” is a definite term. In Suit 
No 604 of 1902 on the Original Side of 
this Court, it was rendered “good works 
of charity” and Batty, J., held that a be- 
quest as made was void for uncertainty. 
In another case Advocate- General of 
Bomhau v. Jimbahai (5) Beaman, J , ap- 
parently held that “Khairat” was correct- 
ly rendered by the English word ‘cha- 
rity” but did not decide whether a be- 
quest so defined was good or not. On the 
words of the will in that case it was not 
necessary for him to do so. En the case 
before me E do not know what the testa- 
tor meant. Even if the word “kherat” 
stood alone, it would, in view of its inde- 
finite meaning, be very difficult to siy 
what the objects are to which the pro- 
perty is to be applied The difficulty is 
not diminished by the addition of the 
word “vigere.” Having regard to the 
position finally taken by the Advocate- 
General, E do not consider it necessary to 
say more. En my opinion the bequest of 
one-third is void for uncertainty (The 
judgment then dealt with other matters 
not material for report.) 

R.K Order accordingly, 

”157” [1915J 41 Bom. 181=31 LC7id6^y Bc^- 

L. R. 799. 
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MaDGAVKAR AND BaKER, JJ. 

Emperor — Appellant. 

V. 

Oopal Baghunath — Accused. 

Criminal Appeal No 404 of 1928, Deci- 
ded on 6th Nove.nber 1928, against con- 
viction and sentence passed by Sess. 
Judge, Nasik. 

5<«(a) Criminal P. C., S. 239 (d) — G, M and 
D jointly tried und^r P^enal Code, Ss. 120' B 
and 489' A, B and O and alternatively under 
489-D — Gand .If also charged under S. 489- A 
and G charged under S. 489-B*— if and D ac- 
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quitted of all charges*'-G convicted only 
under S. 489 B— 'Joinder it not illegal at 
all charges as allged by prosec ition formed 
one transaction although they were not 
proved. 

One G, if and D were jointly tried on char- 
ges : (1) of conspiracy to collect and possess 
materials for counterfeiting currency notes 
and of counterfeiting currency notes and of 
using such notes as genuine, under Ss. 489- A, 
B, D nad with S. 1‘20-B, Penal Code : (2) al- 
ternatively, under S. 489-D that they all had 
in their possession materials for the purpose 
of being used or knowing or having reason to 
believe that it would be used for counterfeit- 
ing currency notes, (3) G and if counterfeited 
notes of Rs. 100 (S. 489-A) , and (4) accused G 
used as genuine a counterfeit note of Rs. 100 
knowing or having reason to believe that the 
same wis counterfeit. At the trial, the char- 
ges of conspiracy and the charges laid against 
M and D wore not proved and therefore, 
they wore acquitted. O was found guilty of an 
offence under S. 489* B and sentenced to suffer 
rigorous imprisonment for five years. On 
appeal to High Court. 

Held : that although the prosecution in the 
result failed to prove conspiracy that of itself 
did not necessarily make the trial illegal, 
the test being, not what the prosecution has 
proved in the end, but what th-y alleged at 
the beginning in the charges The offence of 
which G was found guilty formed part of the 
same transaction of conspiracy in the sense 
that it was the working, the fruit and the 
result of the alleged conspiracy and if so, the 
separate act done by any of the conspirators in 
pursuance of tha'; conspiracy could be joined 
in the same trial : 30 Bom. 49 ; 42 Cal 957 
Eel. on. [P 129 C 2 : P 130 0 1] 

(b) Penal Code, 498-B— Accused ip posses- 
sion of forged currency note — ^onuin<» note 
of same number in accused’s house — Paper 
containing green Honey-comb pattern resem- 
bling one in forged note also found in his 
house — Accused’s father and brother living 
in same house — Accused disposing forged 
note to sho3 keeper — Accused must be in- 
ferred to have known the note to be a forged 
one. 

Oue G was prosecuted under S. 489-B for 
using as genuine a counterfeit note knowing 
it to be counterfeit. A counterfeit note was 
in possession of the accused. A genuine note 
bearing the same number was found in the 
house of the accused ; one other forged note 
also bearing the same number was traced to 
the same village.. A piece of paper containing 
a honey-comb pattern in green ink resembling 
the pattern on the forged note was also found 
in his house. 

Held : that although there was no evidence 
that the accused made this pattern, but as it 
was found in the house in which he lived with 
his father and brothers it was a very fair in- 
ference that this pattern must have been made 
by somebody in that house and that the forged 
note was copied from the original note, which 
was also m the same house, and as the accused 
was disposing of the copy of the genuine note 
to a shop keeper no other inference was possi- 
ble but that it was done with the knowledge 
that the note was forged. [P 133 0 2] 
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(c) Criminal P. C.,.S. 5l7— Genuine note 
from which counterfeit note supposed to be 
forged— No evidence of any offence being 
committed in respect of genuine note 
Ord^'r co^if iscating genuine note while con- 
victing accused under Penal Code, S. 489-B, 
is wrong. 

O was prosecuted for using a forged note as 
genuine. A genuine note of the same number 
from which it was alleged the counterfeit note 
was forged was found in the house of the ac- 
cused. The :: 5 es 3 ioQs Judge while convicting 
the accused ordered the geuume currency note 
Also to be confiscated under S. 517. 

Held ; that in the absence of evidence that 
any offence had been committed in respeot of 
the geniima note, the order of confiscation was 
oot correct. [P 0 2] 

H. G, Coyajee and D. B, Patvardhan 
ioT Accused. 

P. B Shingne — for the Crown. 

Madgavkiir, J. — This is an appeal by 
.accused 1, Gopal, against his conviction, 
^nd sentence of five years’ rigorous im- 
prisou'nent under S 489-B, t.P C , by the 
Sessions Judge of Nasik. The first point 
of law raised before us on his behalf 
is that the joinder of the charge of which 
he has been convicted with the other 
-charges, was illegal, and is not covered by 
S. 239, Criminal P. C. 

The case for the prosecution was that 
(the appellant, accused 1, with two others, 
4 iccused 2 and 3, acquitted iu the lower 
<3ourt, were all privy to the counterfeit- 
ing and passing of false currency notes, 
.and committed offences under Ss 489-A, 
489- B and 489-D, I P. C. The committ- 
ing Magistrate had charged all three of 
them with offences under these three 
sections. Before the trial commenced in 
‘the Court of Session, the learned Sessions 
Judge elaborated the charges into, first, a 
conspiracy under these three sections, 
alternatively with offences in the course 
-of the same transaction under S- 489-D. 
He further charged accused 1 and 2 with 
•offences under S. 489-A, and lastly accused 
1 alone with an offence under S. 489-B. 
In the result, excepting the conviction of 
the appellant, accused 1, on the last 
charge, the trial resulted iu the acquittal 
of all the accused on all the other charges. 

It is argued for the appellant that the 
goinder was illegal, the offences charged 
numbering more than thxee, and in any 
case they caused serious prejudice to the 
-appellant by letting in evidence which 
would not have been admissiole, had the 
•present charge under appeal, under which 
^lone he was convicted, been tried sepa- 


rately. For the Crown it is contended 
these charges form part of the same 
transaction, and are, therefore, covered 
by S 239, Cl (d). Criminal P, C , as well 
as by S. 235 

As is often the case with a number of 
elaborate charges, it is difficult to lay 
down any single test or criterion The 
oases, in my opinion, divide themselves 
into three. First, a case such as the one 
in Subrahmama Ayyar v Emperor (l), 
not covered by S 235 or 239, in which 
case, prejudice or no prejudice, the illega- 
lity entitles the appellant to an acquittal. 
The second case is where without such 
illegality, prejudice might nevertheless 
be caused to the accused so that even 
though the Crown may have the power 
of joinder, it might be fairer not to exer- 
cise tnat power. Ttie third class of cases 
is where there is such a common thread 
or purpose underlying the alleged offences 
of the accused, even though separated by 
time and space, that they form part of 
the same transaction, and are difficult to 
present separately, in which case the law 
permits, and the Crown usually adopts a 
joint trial with numerous accused and 
numerous charges. The question in each 
particular instance is as to which of these 
three classes of cases the particular case 
for decision falls In the present instance 
the question turns upon whether the 
offence now under appeal is part of the 
same transaction as the offences in the 
other charges. The only transaction, if 
any, is the alleged conspiracy. True, the 
prosecution in the result failed to prove 
it, but that of itself does nob necessarily 
make the trial illegal, the test being, not 
what the prosecution has proved in the 
end, bub what they alleged at the begiun 
ing in the charges. On the actual facts 
of this case it is not clear to me that all 
these charges were necessary, and, so far 
as I can judge, it might have been simpler 
perhaps to have charged all three with 
conspiracy, and perhaps with abetment 
in respect of the particul ir offence which 
the prosecution sought to prqve against 
the appellant in respect of the counterfeit 
note fonnd originally on the person of 
Rajaram. But taking the charges as they 
are, the case for the prosecution was 
throughout clear that the three accused 
were engaged in collecting materials for 
counterfeiting notes, in counterfeiting 

(1) [1901] 25 Mad. 61=28 I. A. 257=11 M. 

L. J. 233=8 Sar. 160 (P.O.). 
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them, and in uttering them, and that one 
of the transactions which was the result 
of this conspiracy and the common efforts 
of the three was this particular note, 
which was passed on to Bajaram. In 
fact it appears that Bajaram himself was 
prosecuted separately in respect of this 
note, but was acquitted. As Bajaram was 
not alleged to have taken part in the 
conspiracy, he was rightly not included 
in the present trial, but was separately 
tried. The question is whether, although 
the appellant was alleged to have been 
one of the conspirators, he was entitled 
to a separate trial on the last charge, or 
whether that charge could in law have 
been joined with the other charges, as it 
actually was. That question must bo 
answered, whether prejudice has or has 
not been caused, on a consideration only 
of the question whether this last act was 
so connected with the subject-matter of 
the previous charges as to form a single 
transaction. 

Difficult as the definition of “transac- 
tion” is, accepting it as laid down by 
Batty, J , in Emperor v. Datto Hanmant 
Shahapurkar (2), we are of opinion that 
this may reasonably bo said to bo a part 
of the same transaction in the sense that 
it was the working, the fruits and the 
result of the alleged conspiracy and if so, 
the separate act done by any of the cons- 
pirators in pursuance of that conspiracy 
30uld be joined in the same trial. See 
the remarks of Mookerji, J., in Amrita 
Lai Hazra v Emperor (3). 

Therefore, the contention for the ap- 
pellant in my opinion fails. 

Strictly speaking, it is not, therefore, 
necessary to enter into the question of 
prejudice. Nevertheless J agree entirely 
with the remarks of Birdwood, J , in 
Queen-Empress v. Fakirapa (4), that 
such prejudice is, as far as possible, to be 
avoided. That a large part of the evi- 
dence turned out not very material is 
possible. But in regard to the main 
pieces of evidence, I am of opinion that 
though they might have been more dir- 
ectly relevant to the charge perhaps of 
preparing counterfeit notes rather than 
of uttering this particular note even had 
this charge been tried by itself, on the 
question of intention most of that evi- 

(2) [1905] 30 Bom. 49=7 Bom. L. R. 633. 

(3) [1915] 42 Cal. 957=19 0. W. N. 676=29 
I. 0. 513=21 0. L. J. 831. 

(4) [1890] 15 Bom. 491. 


dence would have been admissible under 
Ss. 13 and 14, Evidence Act. The fact, 
for instance, that a genuine note for 
Bs. 100 bearing the same number as the 
counterfeit note found on the person of 
Bijaram, the subject-matter of the charge,, 
or that the honey-comb picture. Ex. H3,. 
was found in the house of the appellant 
would be admissible. The question whe- 
ther the note 23, found on the person of 
Shankar and traced to Yeola but not to 
the appellant, would be admissible is 
perhaps more doubtful. Taking the evi- 
dence as a whole, we are not convinced 
there has been such serious prejudice to 
the appellant as to necessitate a retrial 
if his guilt is proved. On the question 
whether his guilt is proved, I agree 
with the judgment of my learned brother 
deiling with the material facts of the 
case. E am of opinion, therefore, that 
the appeal fails, and must be dismissed, 
and the conviction and sentence con- 
firmed. 

Baker, J. — So far as regards the* 
point of law raised by the learned counsel 
for the appellant is concerned, namely, 
that this accused has been prejudiced by 
his trial along with accused 2 and 3 
who were originally charged with con- 
spiracy along with him, I am of the 
same opinion as my learned brother. 
Under S 239, Cl. (d). Criminal P. C., 
persons accused of different offences com- 
mitted in the course of the same transac- 
tion may be charged and tried together 
The main question would be whether the 
proceeding with which we are concerned 
in the present case formed one and the 
same transaction. Now, the original 
case for the prosecution was that the 
accused 1, 2 and 3 had together entered 
into a conspiracy for the purpose of 
forging currency notes and uttering them 
when so forged. The prosecution failed 
to establish any conspiracy in this case. 
There was no evidence against accused 
2 and 3 from which any conspiracy 
could be held proved, and, therefore, the 
charge of conspiracy as regards accused 1 
failed also, for as the Judge says, he 
could not conspire wijbh himself. The 
question then would arise whether the 
accused could have been tried along with 
accused 2 and 3 on a separate charge for 
the offence of uttering a forged currency 
note, with which accused 2 and S^had 
nothing directly to do, except in so far 
as conspirators or members of the con- 
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spiraoy they might be held to be guilty 
of that offence under S. 120' B. The real 
question iuvolved in.this case is what is 
meant by the same transaction. The 
learned counsel for the appellant has 
referred to several cases in the course of 
his argument, but these cases are not 
quite on all fours with the present case. 
In Emperor v. Datto Hanmant Shdha- 
purkar (2) we have a definition of the 
word “ transaction (p. 65) : 

“ A series of acts separated by intervals of 
time are not . . . excluded, provided that 
those jointly tried have throughout been 
directed to one and the same objective. If 
the accused started together for the same goal 
this suffices to justify the joint trial, even if 
incidentally one of those jointly tried has 
done an act for which the other may not bo 
responsible,” 

and “ transaction *’ means 
“ carrying through, and suggests, we think, 
not necessarily proximity in time’so much as 
continuity of action and purpose (p. 54).” 

The case on which the learned counsel 
has relied, Queen-Empress v. Fakirapa 
(4) is a case of a very extreme character 
in which four accused persons were all 
charged with an offence against one per- 
son only on one date, against the same 
person on another date, and various of 
the accused were charged with offences 
against other persons on different dates, 
and they were ultimately all tried to- 
gether although there were in all seven 
charges against some or all of the accused 
relating to seven offences committed 
against three persons on different dates. 
It is obvious that the joinder of so many 
charges relating to different dates and 
different persons would tend to prejudice 
the defence of the accused and to cauap 
confusion in the mind of the Court. In 
Subrahmania Ayyar v. King-Emperor 
(l) the accused, who were two in num- 
ber, were jointly tried for a large number 
of offences, more than were allowed to 
be tried together by the provisions of 
the Code of Criminal Procedure. The 
appellant, as the Lord Chancellor pointed 
out, was tried on an indictment in which 
he was charged with no less than forty- 
one acts extending over a period of two 
years, and the facts of the present ^case 
have no relation to a charge open to such 
an objection as that. Under S. 239, as 
it stood before amendment, the illustra- 
tions show that if A and B are accused 
of robbery in the course of which A com- 
mits a murder with which B has nothing 
to do, A and B may be tried together on 
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a charge charging both of them with 
robbery, and A with murder. If tho 
charge of conspiracy has been brought 
home to accused 2 and 3, then it would 
have been open to the Court to charge- 
and convict the present appellant of the* 
offence under S. 489-6, viz , uttering a 
forged note, and the fact that the evi- 
dence, fell short of bringing home thn 
charge of conspiracy does not, in my 
opinion, make the joint trial of the ac- 
cused illegal. So long as the accusation 
against all the accused persons is that 
they carried out a single scheme by suc- 
cessive acts, the necessary ingredients of 
a charge regarding the one transaction 
would be fulfilled, and the fact .that the- 
conspiracy was not established would 
not vitiate the trial as regards those acts 
for which the evidence was sufficient for 
proof. The question of prejudice does 
not really arise in the present case, be- 
cause we are not here dealing with evi- 
dence which would only be relevant in a 
charge of conspiracy. It would be a 
different matter if the bulk of the evi- 
dence in the case consisted of words 
spoken by or actions done by accused 2' 
and 3 which was sought to be used against 
accused 1. It may be argued that even 
though his trial was not illegal, pre- 
judice has been caused to him by tho 
joint trial, but that, however, is not ths 
case in the present case. 

Turning to the facts, the prosecution 
case is that accused 1 purchased certain 
cloth in the shop of Rajaram, who was a 
trader at Yeola, and paid for it with a 
forged currency note of Rs 100 which is 
jDefore the Court. The fact that this* 
note was forged does not appear to have 
attracted the attention of Rajaram and 
his gumasta Narayan until they offered 
it in change to a Marwadi ^who refused 
it. On the following morning at half- 
past nine, the Sub -Inspector, who had 
received information that Rajaram was 
in possession of a forged currency note, 
came to tho shop of Rajaram and took 
possession of the note from him. Al- 
though it is not on record, it seems to 
mo very probable that tho information 
received by tho Inspector came from the 
Marawadi, as Narayan admits that the 
Marwadi after examining the note refused 
to accept it. Up to this point the .name 
of the accused had not been mentioned 
at all. But the Sub-Inspector says, and 
there is no reason to disbelieve him, that 
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Narayan iaformed him that the note had be accepted. I may point out that their 


been received from accused 1, and in con- 
sequence of that information the Sub- 
Inspector proceeded immediately to the 
house of accused 1, and held a search. 
The story of Narayan that he informed 
the Sub-fnspector that the note had been 
received from the accused is supported 
by the fact that there was no previous 
suspicion against the accused, and his 
house was searched on the following 
morning. In the search of the house 
eertainmhemicals and photographic arti* 
cles were found, but the learned Sessions 
Judge has given his opinion that these 
articles are not suthcient to show that 
the accused was making any preparation 
for counterfeiting currency notes There 
are, however, two important articles 
which were found in his house. One of 
these is a genuine currency note, Ex. 
A, which bears the same number as 
the forged note, and the other is a piece 
of paper on which some person has made 
a tracing of a honey-comb pattern similar 
to that which appears on the forged 
note in green ink. Another fact which 
has come out in this case is that another 
forged note of Rs 100, Exhibit Z3, has 
been traced to Yeola, but not to the pos- 
session of the appellant, who is not 
ehown to have had .anything to do with 
it. That note also bears the same num- 
ber as the genuine note, and the forged 
notes which were found in the house of 
the accused. 

In order that there should bo a 
conviction under S. 489- B, it mu^ 
be proved, first, that the accused sold or 
otherwise trafficked in or used as genuine 
a forged or counterfeit currency note, 
and, secondly, thit he knew or had rea- 
son to believe that it was forged. 

As regards the first point, wo have the 
^evidence of Narayan, the gumasta of Raja- 
ram. Rajaram himself lives over the 
shop, but was not present at the time 
when the accused purchased the articles. 
We have also the evidence of Gangaram, 
Ex. 7, p. 16, Bila Bapu, Ex. 8, 
p. 18, and Yemaji Shivram, Ex. 14, 
-p. 24, as to the note in question having 
been given by the accused to Narayan, 
the gumasta of Rajaram, in payment for 
<3loth purchased by him The learned 
“Sessions Judge has believed these wit- 
nesses, who are not shown, to have any 
;animus against the accused, and there is 
no reason why their evidence should not 


evidence is supported by ci’-cum^tantial 
evidence. As I have already said, it was 
on the information given by Narayan 
that the Sub- Inspector proceeded im- 
mediately to the house of accused 1 and 
searched it although there was no previ- 
ous suspicion against accused 1 Fu-ther, 
the goods, which were sold by Narayan 
to the accused were found, some of them, 
in the house of accused 1 They were 
identified by Narayan as bearing the 
mark of his shop. A pair of Dhotars 
were found in the house of accused 2, to 
whom they were given by Shankar, 
Ex. 47, who says he received them 
from the accused I’s father in payment 
of work done. There does not, therefore, 
appear to be any reason for holding that 
Narayan did not receive this forged cur- 
rency note from the accused It has 
been 'contended that Rajaram's conduct 
is not that of a person acting bona fide, 
for although this note had been in his 
possession about a week, he had not made 
any complaint to the accused about its 
not being a genuine note. The evidence 
of Narayan, however, is that the note 
was put in the cash box and was not 
utilized until the date when it was 
refused by the Marwadi after he had 
handled it and inspected it This hap- 
pened in the afternoon. On the follow- 
ing morning the shop was searched by 
the police so that Rijaram and Narayan 
had not much time to make up their 
minds as to what they should do in con- 
nexion with this note. The other point 
that Rajaram denied the possession of 
tKe forged currency note or at any rate 
that he was reluctant in presenting it to 
the police is not surprising or in itself 
indicative of a guilty conscience as he 
must have known that the consequences 
to himself would undoubtedly be unplea- 
sant. As a matter of fact he was pro- 
secuted and tried for possession of a 
counterfeit note, though ho was ulti- 
mately acquitted. 

Another argument which has been 
raised is that Ex. 18, which is a 
cash memo from the shop of one Garge 
in Nasik, indicates that the accused 1 
was at Nasik on 7th February 1928, that 
is, the day of the delivery of the false 
note to Rajaram and therefore he co^ld 
not have gone to Rajaram’s shop on that 
day. This point does not deserve much 
consideration for two reasons. In the 
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first place if it was the case of the 
accused that he was at Nasik on that 
day, we would expect it would have beeu 
put forward very much more clearly In 
the lower Court, in fact as his prinoipkl 
defence. But we find a mere hint of that 
in the accused’s statement before the 
Sessions Court. The second point is 
that on examining the date on Ex. 
18 through a microscope, I am of opinion 
that no reliance can be placed upon it 
as it appears to have been altered* I see 
no reason, therefore, to differ from the 
view which has been taken by the lower 
Court as to the actual uttering of the 
note by accused 1. 

We now proceed to the second part of 
the section, that is, to the knowledge of 
the accused ; and here we have a very 
important circumstance which leaves a 
strong impression on my mind. That is 
this, that the genuine note bearing the 
same number was found in the house of 
this accused. Now it is true that the 
other forged note also bearing the same 
number, viz •, Ex. Z3, was traced to 
Yeola, but there is no evidence that it 
was ever in the possession of accused, the 
appellant in this case. But from this 
fact we come to the very curious position 
that about the same time in a compira- 
tively small town there were three notes 
all bearing the same number, one genuine, 
and two forged. And it is a reasonable 
inference that the forged notes must 
have been copied from the genuine note. 
This would appeir from the evidence of 
the Deputy Master of the Security Press 
at Nasik, Ex. 61, that the forgeries were 
prepared by some photographic process 
from the original, and even if there were 
no evidence to that effect, it would natur- 
ally occur to anybody that in forging 
a note the original must necessarily be 
before the eyes of the forger in order to 
avoid any difference, however slight, 
between the original figures or the num- 
ber and those on the counterfeit. Now 
it has been argued that it is not shown 
that the aiccused was in possession either 
of this forged note or of the genuine note. 
I hold it proved on the evidence of Nara- 
yan and the other witnesses already re- 
ferred to that the accused was in posses- 
sion of the counterfeit note in this case. 
The genuine note was found in his house, 
Now the accused is not a boy. His 
father and his brothers live iu his house, 
He is himself a man of 40 years old 


and he was a sanitary supervisor or 
something of the kind in the Municipa- 
lity of Yeola. £ have referred above to 
the fact of Art. H 3, a piece of paper 
containing a hone>-comb pattern in 
green ink, also being found in his house. 

A comparison ot this piece of paper with 
the forged note will show that it resem- 
bles the patten on the note, and it hae 
obviously been drawn by somebody who 
was practising the art of sketching a 
honey-comb pattern similar to that 
which was found on the forged note 
There is no evidence that the accused 
made this pattern, but it was found in 
the house in which he lives with his 
father and brothers and it is a very fair 
inference that this pattern must have 
been made by somebody in that house 
and that the forged note was copied from 
the original note. No 44111, which was 
also in fhe same houso When, therefore, 
we find an inmate of the house of mature 
age bringing from the house in which the 
genuine note is, a copy of that genuine 
note, and disposing of it to a shop-keeper 
I do not think any inference is possible, 
but that it was done with the knowledge 
that the note was forged. Knowledge is 
a state of mind which cannot always be 
proved by direct evidence, but must be 
inferred from the surrounding circum- 
stances. tn the present case the circum- 
stances are strongly against the innocence 
of the accused, and [entirely agree with 
the view which the learned Sessions 
Judge and two of the assessors have taken 
that he is guilty of an offence under 
S 469- B, £ P. 0. £ would, therefore, 

onfirm the conviction and sentence and 
dismiss the appeal. 

There is, however, one slight altera- 
tion which requires to be made In the 
final order the learned Sessions Judge 
has ordered Ex. A which is the genuine 
currency note, to be confiscated and sent 
to the Cjlleotor of Nasik lor cancellation 
That order, £ suppose, is made under 
S. 517. There is, however, no direct 
evidence that any offence has been com 
mitted in respect of this note S. 617, 
sub-S. (i), Criminal P. 0., runs: 

“When an inquiry or a trial in any crimi- 
nal Court is concluded, the Court may make 
such order as it thinks fit for the disposal by 
destruction, confiscation, or dolivory to any 
person claiming to be entitled to possession 
thereof or otherwise of any property or docu- 
ment produced before it or in its custody or 
regarding which any offence appears to have 
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boen committed ; or which has beea used for 
the commission of any oSenoe.’* 

Moat probably the learned Sessions 
Judge regarded this note as being the 
original from which counterfeits were 
prepared, and, therefore, as having been 
used for the commission of an offence. I 
think, on the whole, that this order 
should be modified by directing the _re- 
storat^on of Ex. A to accused No. 1 the 
appellant in the present case. 

There also appears to be a mistake in 
the judgment as regards articles Z, ZL, 
Z2, Z5, Z6, Z7, Z8, Z9, Z18 which are 
ordered to be returned to accused 2. These 
were attached in the house of accused 
1, and should be returned to him. 
“Accused 2*’ appears to be a mistake 
for “Accused 1 ” 

The above order regarding the restora- 
tion of the property to be carried out by 
giving it to the father of the Appellant, 
Kaghunath Narayan, as the appellant 
himself will be in jail for a lengthy 
period. 

B.K. Appeal dismissed, 
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Madgavkar and Baker, JJ. 

Emperor — Petitioner. 

V. 

Amanat Radar — Opposite Party. 

Criminal Reference No. 155 of 1928, 
Decided on 5th November 1928, on refe- 
rence by Dist. Magistrate, East Kandesh. 

Criminal P. C., S, 403— Accused dis- 
charged for complainant’s default — Second 
complaint on same facts is competent. 

Whore an order of discharge is passed 
merely because the complainant and his 
pleader were absent at the appointed hour, the 
same Magistrate can take cognizance of second 
complaint by the same complainant on same 
facts for the same offence. (1887) Rat* TJn, Cr, 
C, 350; A. I. R. 1925 Bom* 258; 29 Oal. 726 
{F* B.)\ 29 Mad* 126 (F* B.) and 36 All. 129, 
Foil. [P 134 0 2] 

Madgavkar, J. — This is a reference 
by the District Magistrate, East Khan- 
desh, inviting us to set aside the proceed- 
ings in a second complaint of which the 
Magistrate took cognizance after he had 
discharged the same aocused in the first 
complaint by. the same complainant on the 
same facts and in respect of the same al- 
leged offence. The District Magistrate 
thought that by this action of the Magis- 
trate in taking oognizanoe of the second 


Eadab (Madgavkar, J.) 1929 

complaint, he had arrogated to himself 
the functions of the District Magistrate 
or Sessions Judge, and though there was 
no express prohibition in the Criminal 
Procedure Code against a Magistrate ac- 
cepting a second complaint after he bad 
passed an order of discharge the whole 
intention of the law must be held to be 
against such a procedure, and that there 
were no decisions of the Bombay High 
Court on the point. 

The learned District Magistrate is 
mistaken. The defence of autrefois acquit 
has no application to the case of a dis- 
charge, and it has been held by this Court 
in Queen-Empress y, Bapuda (1) that a 
discharge not operating as an acquittal 
leaves the matter at large for all pur- 
poses of judicial inquiry, and there is 
jurisdiction still vested in all Magistrates 
including the one who made the previous 
inquiry. And while the Magistrate must 
exercise due judicial discretion, there is 
nothing in ‘law to prevent him from 
inquiring again into the case. To tbe 
same effect is the decision in In re Maha- 
dev Laxman (2). The same view is taken 
by the other High Courts: Mir Ahmad 
Hossein v. Mahomed Askori (3), Emperor 
V. Ghinna Kahappa Gounden (4) and 
Bam Bharos v. Baban (5). 

On the facts of this particular case, it 
appears that in the first complaint the 
order of discharge was passed merely be- 
cause the complainant and his pleadei 
were absent at the appointed hour. The 
second complaint was filed on the follow- 
ing day The learned Magistrate, there- 
fore exercised due discretion in proceed- 
ing to inquire into the merits after pre- 
sentation of the second complaint. 

For these reasons we reject the refe- 
rence and decline to interfere. The re- 
cord and proceedings should bo returned 
to the trying Magistrate to proceed in 
accordance with the law. 

R.K. Eeference rejected. 


(1) [1887] Rat. Un. Or. 0. 350. 

(2) A. I. R. 1925 Bom. 258. 

S [1902] 29 Oal. 726=s6 0. W. N. 633 (P.B.). 
[1905] 29 Mad. 126=^16 M. L. J. 79=.3 Or. 
L. J. 274 (P.B.). 

(6) [1914] 38 All. 129=22 I. 0. 734=12 A, h. 
J. 106. 
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Patkau and Murphy, JJ, 

Mahomed Boshan Shsikh Alii Kaskar 
— Appellaat. 

V, 

Oulam Mohiddin — Respondont. 

First Appeal No. 258 of 1927, Decided 
oa 7th November 1928, against an order 
of 1st Glass Sub- Judge. Ratnagiri. 

(a) Provincial Insolvency Act (5 of 1920), 
Ss.* 28 and 31 — Undischarged insolvent can 
1)0 arrested under civil warrant in absence 
of protection order — Civil P. C., O. 21, 

R. 37. 

As S. 28 of the new Provincial Insolvency 
Act of 1920 does no longer protect the insolvent 
from arrest, an adjudged insolvent has to 
apply for protection from arrest or detention 
under S. 31 of the Act and in absence of a pro- 
tection order, ho can be arrested in execution 
of a decree against him: A, I, R. 1927 AH, 418, 
Rel. on, [P 135 0 2] 

(b) Provincial Insolvency Act. (1920), 

S. 31 — Protection order is discretionary-^ 
Discretion to be exercised having regard to 
the character and circumstances of the in- 
sol vent. 

The protection-order is a privilege to be 
granted or withheld as the Court, in its dis- 
cretion, may determine and in exercising that 
discretion it is relevant and proper for the 
Court to have regard to the character and cir- 
cumsta'nces of the insolvent. [P 135 C 2] 

G B. Ghitale — for Appellant. 

K, II. Kelkar — for Respondent. 

Patkar, J. — In this case the decree- 
holder made an application for the 
arrest and imprisonment of the judgment- 
debtor No. 5. The learned First Class 
Subordinate Judge refused the prayer on 
the ground that the judgment-debtor 
No. 5 had been adjudged an insolvent and 
could not, therefore, be arrested. Under 
the old S. 16, Act 3 of 1907, no credi- 
tor to whom the insolvent is indebted in 
respect of any debt provable under the 
Act shall, during the pendency of the in- 
solvency proceedings, have any remedy 
against the property or person of the in- 
solvent in respect of the debt Under 
S. 28 (2) of the present Act of 1920 the 
creditor shall not have any remedy during 
the insolvency proceedings against the 
property of the insolvent and a new S. 31 
has been enacted under which the in- 
solvent, in respect of whom an order of 
adjudication has been made, has to apply 
to the Court for protection, and the Court 
may, on such application, make an order 
for the protection of the insolvent from 
arrest or detention. The provision un- 


der the old Act gave an undue protection; 
to dishonest debtors. Under the present 
Act, it is for the insolvent to apply for a 
protection order under S. 31. The pro- 
tection order is a privilege to be granted 
or withheld as ths Court, in its discre- 
tion may determine, and in exercising 
that discretion it is relevant and proper 
for the Court to have regard to the 
character and circumstances of the in- 
solvent. 

In the present case no order for pro- 
tection under S. 31 was produced before 
the Subordinate Judge, nor is it pro- 
duced before us. Under S. 28 of the Pro- 
vincial Insolvency Act, the effect of an 
order of adjudication is described, and 
protection from arrest and execution of a 
decree is not provided. If it had been 
the intention of the legislature to 
protect the insolvents, the provisions of 
S. 31, which permit an insolvent to 
apply to the insolvency Court for a pro- 
tection order would have been super- 
fluous: see Ilari Bam v. Sri Krishna 
Bam (l). We think, therefore, that the 
view of the First Class Subordinate 
Judge is erroneous We would, there- 
fore, reverse the order of the lower Court 
and remand the case to the First Class 
Subordinate Judge for disposal of the ap- 
plication on the merits. Respondents to 
pay the costs of the appellant. 

Murphy, J. — The decree-holder has 
applied for execution against the respon- 
dent by his arrest and the learned 
Subordinate Judge, who dealt with the 
application, held that the respondent 
being an undischarged insolvent could 
not be arrested. The decree-holder has 
appealed. It seems clear that the learned 
Judge was mistaken. 8. 28 (2), Provin- 
eial Insolvency Act. no longer protects 
an insolvent from arrest, and S. 31 pro- 
vides for a protectton order. It appears 
that no such order was obtained in this 
case. As pointed out in Maharaj Hari 
Bam V. Sri Krishan Bam (1), S. 31 
would be superfluous were not an insol- 
vent liable to be arrested. In this case 
the learned District Judge has granted an 
order of disohargo, but he has suspended 
its operation for five years because of the 
insolvent's fraudulent conduct in respect 
of an item of his property, which con- 
duct in the Judge's opinion fell within 
S. 43, Cl. (1) (e) and (i). I agree that 

(1) A. I. R. 1927 All. 418=49 All. 2^1. 
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the learned First Class Subordinate 
Judge’s order refusing execution by arrest 
against the respondent must be set aside, 
and that he should dispose of the appli- 
cation according to law. 

DD. Order set aside. 

A I R. 1929 Bombay 136 

Madgavkar and Baker, JJ. 

Ganpat Devaji Patil — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 266 of 1928, 
Decided on 1st November 1928, against 
the decision of Magistrate First Class, 
Jalgaon. 

(a) Oaths Act, S. 13^ — S. 13 does not cure 
authority to administer oath. 

Seebion 13 cures the form of the oath and 
even an entire omission to take the oath, but 
does nob cure the absence of authority in the 
officer administering the oath. [P 136 G 2] 

(b) Penal Code, S. 199 — Nazir has no 
authority to administer oath for affidavit to 
be filed in criminal Court — Criminal P. C., 
S. 539 A. 

A na^ir of civil Court has no authority to 
administer oath for the purposes of an affi- 
davit or statenijub bo be used in a criminal 
Court and a person making such statement 
cannot bo convicted under S. 199. 14 Cal. 653 

35 All. 53 ; and A. I.R. 1923 Pat. 214. RH. on. 

[P 136 C 2] 

H B Gumaste — for Applicant. 

P. B. Sktngne-—ior the Crown. 

Madgavkar, J — This is an applica- 
tion in revision by Ganpat Devaji Patil 
who was convicted by the First Class 
Magistrate, Jalgaon, under S. 199 1. P 0. 
and sentenced to one month’s rigorous 
imprisonment and a line of Rs 60, in 
default further rigorous imprisonment 
for one month. His conviction was up- 
held by the Sessions Judge, East Khan- 
desh. 

The only argument urged for the ap- 
plicant IS that the false statement which 
forms the subject matter of the charge 
was sworn to before the Nazir of the 
Subordinate Court of Yaval, who had in 
law no authority to administer an oath 
for the purposes of any affidavit or state- 
ment to be used before the District Magi- 
strate, as it was in this case, and that 
the proper person before whom the affi- 
davit should have been made was a 
Magistrate, as laid down by S. 539- A, Cri- 
minal P. C. 


The learned Government Pleader hae 
not been able to 6nd authority for the 
Nazir other than this Court’s Civil Cir- 
cular 39. That, however, applies to civil 
suits As the statement was not to be 
used before the High Court, this Court’s 
Criminal Circular 128 has no application. 
There can be no question that the de- 
claration or statement made upon oath 
must be so made before an officer competent 
to administer theoath. S 13, Oaths Act, 
(10 of 1873), to which reference is made 
for the Crown cures the form of the 
oath and even an entire omission to take 
the oath, bub does not cure the absence 
of authority in the officer administering 
the oath. It does not. therefore, assist 
the Crown. It is well settled that a 
statement made before an officer 
without authority is not sufficient to 
sustain a conviction under S. 199, 1. P 
C. In the matter of the petition of I sin ar 
Chunder Gtiho (L); Emperor v. Ram Pra- 
sad (2); Bamchandra Modak v. Emperot 
(3) The Nazir in the present case had 
no authority. The application roust be 
allowed, the conviction and sentence set 
aside, the petitioner if in cu^^tody set at 
liberty, and the fine if paid refunded. 

Baker, J — I agree S 639-A, Cl. (2), 
prescribes the manner in which an affi- 
davit to be used befor^ any Court other 
than a High Court uuUer that section 
can be sw rn o^* affirmed. It mav be 
sworn or affi' med in the manner prescri- 
bed by S oJ9, or before any Magistrate. 
Neither of these sections authorizes the 
swearing of such an affidavit before the 
Nazir of a Subordinate Court. It follows, 
therefore, that the Nazir had no authority 
to administer an oath to the applicant, 
and the applicant cannot be convicted 
under S, 199, which is the section under 
which he should not have been ch irged on 
the facts on which the prosecution relied 
in the present case. I agree, therefore, 
in the order proposed. 

R.K. Conviction set aside. 


(1) 11887] 14 Gal. 653. 

(2) [19121 35 All. 68=17 I. 0. 401—10 A. L. 
J. 462. 

(3) A. I. R. 1926 Pat. 214=5 Pat. 110. 
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Mirza and Baker, JJ. 

Lalji Dayal — Defendant — Appellant. 

V, 

Vishvanath Prabhuram Vaidya and 
others — Plaintiffs — Bespondents. 

Second Appeal No. 376 of 1926, Decided 
on 28th Sepjiember 1928, from decision 
of 1st Cl. Sub-JTudge, Nasik, in Appeal 
No. 261 of 1924. 

Specific Relief Act, S. 53 — Erecting 
gallery overhanging other** open land — 
Notice after completion of gallery — Roof put 
up after notice — No dishonest motive or in- 
tentional trespass — Mandatory injunction 
was refused as money compensation was 
fpund sufficient. 

In the absenca of direct evidanca in the case 
which would justify the assumption that the 
defendant had before the notice knowingly 
committed trespass on plaintiffs’ land, the 
Oourt would be reluctant to order a scructure 
which has already been completed at some 
considerable » cost to be pulled down, unless it 
can be shown that its existence would cause 
such damage to the owner of the land en- 
croached upon as would not be compensated by 
money. [P 13S 0 2J 

L added a gallery to his house which over- 
hang 7*s open land. When gallery was com- 
plete V served a notice on L objecting to the 
encroachment, but L put roof over the gallery. 
In a suit by V for mandatory injunction. 

Held : in the absenca of dishonesty of pur* 
pose or knowledge of trespass, the case did not 
call for a mandatory injunction, but was one 
where substantial monetary compensation 
would suffice:- 6 Bom. L. R. 41 and IG Bom. 
533, Rel. on. [P 138 G 2] 

H. G. Goyajee and D. B. Manerikar — 
for Appellant. 

B. W.Desai — for Respondents 1 and 3 
to 5. 

Mirza, J. — The finding of both Courts 
is that the defendant has encroached upon 
the plaintiffs* land by putting up the 
gallery on the second fioor of his house. 
The trial Judge was of opinion that this 
was not a matter for compensation, but 
was not willing at the same time to grant 
a mandatory injunction unless the plain- 
tiffs built on their land within twelve 
years. The trial Court gave a declaration 
that the plaintiffs would be entitled to 
have a certain portion of the defendant’s 
gallery and roof removed if and when 
they erected a building over their plaint 
land, provided that they built within 
12 years from the date of the decree. For 
this form of the decree, there is, so far 
as I am aware, no precedent. The appeal 

IQQCi R/ift 


Court substituted for this conditional 
order an order granting the relief by way 
of mandatory injunction claimed by th& 
plaintiffs. ^ 

Mr.XJoyajee, on behalf of the appellant^ 
has urged that this is a case for oompen* 
sation ^nd not for a mandatory injunc* 
tion. The matter of granting a manda. 
tory injunction is a matter which is ia 
the discretion of the Court. That discre- 
tion. however, has to be exercised with 
due regard to certain principles which 
have been laid down, and accepted as. 
authoritative in matters relating to the 
granting of a mandatory injunction in 
such cases. In Bewa v. Vrijvalabh (1) 
Jenkins, C. J., enunciated that principle 
as follows (p. 42): 

“Now it is well-established as a rule by 
which Courts are guided in reference to the 
granting of mandatory injunction that though 
it is within the power of a Oourt to grant » 
mandatory injunction even if the building com- 
plained of has been completed, still the Court 
is reluctant to make an order for the removal 
of a building already finished at some consi- 
derable cost and trouble unless it be clear that 
material damage would otherwise ensue. It ia 
by reference to this rule that the point before 
us should be decided, and wa are under the 
impression that these considerations were not 
closely present in the minds of the lower 
Courts when they dealt with this part of the 
case.” 

The facts of the case were similar to 
the case with which we are here dealing. 
The defendant had encroached upon a 
part of the plaintiffs’ strip of land by 
construct^ing his otla and thereafter, his 
mandvi (biiilding) upon it, and the lower 
Courts had ordered the removal of the 
portions of the building which had en- 
croached upon the plaintiffs* land. The 
Oourt after formulating certain issues 
remanded the case to the lower Court to 
find on those issues. One of the issues 
so sent down was: 

“What is the amount of damage, if any^ 
suffered by the plaintiffs by reason of the erec- 
tion of the superstructure ? 

In Nasarbhai Ahmedbhai v. Munshi 
Badrudin (2) the plaintiff’s eaves had 
projected over the defendant’s roof which 
had rested on a wall common between 
the parties for more than 30 years, and 
the plaintiff had thus acquired a right to 
have the water carried from his roof on 
to the defendants’ roof, and the defen- 
dants had raised the common wall and 
removed the plaintiff’s eaves. Sargent, 

(1) [1903] 6 Bom. L. R. 41, 

(2) [1891] 16 Bom. 633. 



t-38 Bombay Lalj! v. Vishvanath (Mirza, J.) 1929 


O. J., in romandiog fche case to the lower 
Court, remarked (p. 536): 

. . the defendants having raised the eom- 
men, Wall and removed the plaintiff’s eaves, 
the plaintiff is entitled to relief, either by 
•damages, or mandatory injunction. To deter- 
mine which, it will be necessary, in the state 
of the authorities, for the Judge to dn^ on the 
following issues : 

1. Has the plaintiff acquiesced in the defen- 
dants’ building, or warned the defendants to 
desist from such building ; and at what stage 
of the building operations was such warning 
^iven ? 

2. How soon, after the plaintiff’s eaves were 
removed, did the plaintiff taka legal proceed- 
ings against the defendants ? 

3. Gan the injury caused to the plaintiff by 
the removal of his eaves bo adequately com- 
pensated by damages, and, if so, what damages 
«hould bo awarded ?” 

In the present case the lower appellate 
Court has held that the defendant is not 
-entitled to rely on an absence of notice 
unless there was a ground for him to be 
honestly ignorant of the plaintiffs owning 
the site to the west or unless the plain- 
tiffs by their silence had induced the 
defendants to spend money for building 
his structure on the plaintiffs’ site. The 
lower appellate Court has held that the 
defendant’s work was incomplete when 
the plaintiffs put up an obstruction, and 
that the defendant had paid no heed to 
the obstruction. The lower appellate 
Court is of opinion that the defendant 
had knowingly trespassed on the plain- 
tiff’s land. Issue 3 framed in the lower 
appellate Court was* 

‘*Doo 8 the question of plaintiffs’ notice of 
obstruction to defendant at all arise ? If so, 
was the work in dispute wholly or partly 
finished before the notice ? If so, what is the 
offeot.” 

The learned Judge answered the issue 
as follows: 

“No. Even if it does, I find that the work 
was partly done and was progressing when the 
notice was given. Removal must be ordered.’’ 

This part of the learned Judge’s finding 
can be better elucidated by reference to 
the finding of the trial Court on the same 
point. Issue 3 before the trial Court 
was: 

“Was the work of the gallery and chhappar 
finished before the defendant got the plaintiffs’ 
notice ? 

The trial Court answered it as follows: 
^‘Gallery was completed but not the 
chhappar ” In my opinion, as the find- 
ing seems to be that the gallery was com- 
pleted by the defendant before he received 
any notice of the plaintiffs’ objection to 
the erection of the gallery, and as there 
does not appear to be any direct evidence 


in the case which would justify the 
assumption that the defendant had before 
the notice knowingly committed trespass 
on plaintiffs’ land, the Court would be 
reluctant to order a structure which has 
already been completed at some consider- 
able cost to be pulled down, unless it can 
be shown that its existence would cause 
such damage to the owner of the land 
encroached upon as would not be com- 
pensated by money. The finding of the 
lower appellate Court that ‘the trespass 
was knowingly committed by the defen- 
dant has reference to the fact found by 
the Court that the defendant had left the 
plaintiff’s obstruction unheeded, and had 
thus acted dishonestly. The conduct of 
the defendant after the completion of the 
gallery is not, in my opinion, very mate- 
rial unless it can be inferred from it that 
he knew before he completed the gallery 
that he would trespass on plaintiffs’ land 
by constructing it. If the dishonesty of 
purpose or knowledge of trespass could be 
brought home to the defendant before he 
completed the gallery, it would ijertainly 
bo a case for a mandatory injunction and 
not for compensation. As the finding of 
the lower appellate Court does not go so 
far, we feel that the case does not call for 
a mandatory injunction, but is one where 
substantial monetary compensation would 
suffice. The decree of the lower appellate 
Court will be varied by striking out from 
it the words: 

“Defendant do remove within three months 
from to-day the encroachments of the gallery 
and roof of his building so far as they project 
beyond, i. e., to the west of the stone ota, with 
railings on, on the ground floor. In case of 
default, plaintiffs do get these removed through 
Court in execution at costs which shall be 
defrayed by plaintiffs in the first instance but 
recovered from defendant as costs in execu- 
tion.” 

And substituting for them; 

This case be remanded to the trial Court to 
ascertain and decree a proper sum to the 
plaintiffs as and by way of compensation for 
the encroachment.” 

The appellant must pay the costs of 
this appeal. 

Baker, J.— I agree. 

R.K. Decree varied. 
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Baker, J. 

Shankar Mahadev Jad/iav— Plaintiff 
— Appellant. 

V. 

Bhikaji Bamohandra Ohanckar and 
others — Defendants — Respondents. 

Second Appeal No. 820 of 1925, Deci- 
ded on 7th November 1928, from deci- 
sion of Dist Judge, Ratnagiri, in Appeal 
No. 47 of 1923. 

(a) Transfer of Property Act, S. 95— Pur- 
chaser from some co-mortgagors paying 
mortgagee — He is charge-holder not mort- 
gagee — Other CO mortgagors cannot ask for 
accounts under Bombay Dekkan Agricultu- 
rists Relief Act, S. 15-D— Bombay Deccan 
agriculturists Relief Act, S. 15-D. 

In all oases where the mortgage money is 
paid off by a person who is interested in the 
equity of redemption (purchaser from some 
co-mortgagors), there can be no question of 
his acquiring the rights of the mortgagee and 
being liable to bo redeemed by the other co- 
mortgagors. The mortgage can only be re- 
deemed once. A suit for accounts by such 
co-mortgagors under S. 15-D. of the Dekkan 
agriculturist Relief Act will not lie. Their 
remedy would bo a suit for partition and 
possession of share on paying their quota 
of the redemption money: 40 Bom. 64G; A.I.R. 
1926 Bom. 493, 20 Bom. 500, Bel. on. 

[P 140 P 2J 

(b) Transfer of Properly Act, S. 91— Co- 
mortgagor should redeem whole. 

Under S. 91, a part owner of the equity of 
redemption is not only fully justified by law 
in redeeming the whole mortgage but it is 
doubtful whether he can do otherwise than 
redeem the whole: 27 All. 178, Bel. on. 

[P 141 0 1] 

P. B. Shingne^iox Appellant. 

A. O. Desaif H. G. Coyajee and P. V. 
Kane — for Respondents. 

Judgment. — This appeal, which comes 
from the Ratnagiri District, involves 
questions of some difficulty. There were 
138 defendants, but fortunately we are 
not concerned with all of them in appeal. 
The facts afe that defendant 4’s father 
originally owned eight annas’ share in 
the khoti village of Panhale, the other 
eight annas belonging to the family of 
Jadhav. In 1861 defendant 4’s father 
sold that share to certain members of the 
plaintiff’s family, the Jadhavs, and on 
the same day by a reconveyance he pur- 
chased back four annas out of it, the net 
result being the sale of a four annas, or 
half his share, to the Jadhavs. In 1894 
certain members of the Jadhav family 
mortgaged this four annas share in the 
khoti to one Ohanekar by Ex. 144. The 
khoti share was undivided— I use that 


expression in preference to the word joint 
because the plaintiff and his family are 
Hindus, 'Marathas probably, and defen- 
dant 4 is a Mussulman— but the res* 
peotive shares were not divided betweeu 
the parties. In 1895 defendant 4 sued 
for partition and possession of his four 
annas’ share out of the whole village,, 
the defendants being the Jadhavs, who* 
were the owners of a 12 annas’ share ir> 
the village, and their mortgagee, Ghane^ 
kar. A decree for partition and seperate 
possession of his four annas’ share waa 
passed in favour of defendant 4, Abdul 
Ajij. The mortgagee Qhanekar appealed. 
The Jadhavs did not appeal. During 
the pendency of the appeal in 1897 
defendant 4 purchased the equity of re- 
demption of three of the five original 
mortgagors by Ex. 168. The plaintiff 
was not a party to this document, but it 
is now admitted that he is a sharer io 
the khoti. To add a further complica- 
tion to the case, the sale*deed passed by 
these three cosharers expressly excludes 
the share of one Amruta Lokhande which 
is valued at Rs. 6-1-6. This appears to* 
be the assessment leviable on the land^ 
After this there was a compromise bet- 
ween defendant 4 and Ghanekar, the 
mortgagee, and this compromise was in- 
corporated in a decree. The present, 
appeal turns principally on the question 
of what was the position of defendant 4 
after this compromise with Ghanekar,, 
whether after paying off Ghanekar’a 
mortgage, as he did under the compromise^ 
he becomes a co-mortgagor who has re- 
deemed the mortgage and is therefore- 
entitled to a charge on the property 
under S. 95, T P. Act, or whether he 
acquired the mortgagee’s rights of Ghane- 
kar and thereby stands in the shoes of 
the mortgagee and is liable to be redee- 
med. The plaintiff, on the basis thafr 
defendant 4 stands in the shoes of the. 
mortgagee Ghanekar, brought the present 
suit for accounts of the mortgage under 
S. 15-D, Dekkhan Agriculturists’ Relief 
Act. Defendant 4 contended that he 
was not liable to be redeemed, that 
the mortgage was extinguished, and he 
had a charge on the shares of the other 
co-mortgagors in the property for hia 
proportion of the mortgage money. Both 
the Courts below have found in the defen-, 
dant’s favour, and have dismissed the 
plaintiff’s suit, aad the plaintiff makes 
this second appeal. 
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The leiraed pleader for the appellant 
has contended that on the plain construc- 
tion of the documents in this case, viz-t 
the compromise application and the decree 
^nd the sale-deed, that is to say, the 
<3oouments evidencing the arrangements 
bebvsreen defendant 4 and Ghanekar, the 
mortgagee, the position of defendant 4 is 
that of a mortgagee who is liable to be 
redeemed. The compromise application 
which is Ex. 162, is at p. 29 of the 
Beoord, and reference is made to p. 30 
where it is stated: 

“The plaintiff* respondent (i. e., the present 
^defendant 4) having purchas3d the equity of 
redemption from the sharjrs who have mort- 
gaged the thikans to the appellant by a mort- 
gage-dead the plaintiff-respondent is entitled 
to redeem the mortgage after the expiration of 
the mortgage period, that is to say, the appel- 
lant Ghanekar is not entitled te the ownership 
of the property bub he is entitled to the mort- 
gage right only. Therefore the appellant has 
sold to the plaintiff-respondent his mortgage 
right for Rs. 1,500.” 

The terms of this compromise are em- 
bodied in the decree, and it is contended 
that by this defendant 4 stands in the 
place of the mortgagee. A sum of rupees 
1,500 which was the amount duo on the 
mortgage was paid by defendant 4 to the 
mortgagee, and the question arises whe- 
ther by this payment defendant 4 became 
a transferee of the mortgagee’s rights or 
merely a charge-holder. Both the Courts 
below have hold that he merely became 
charge-holder. The first Court relied 
on Vasudev v. Balajn (1), which merely 
enunciates the principle laid down in 
S. 95, T. P. Act. It is also an extremely 
simple case where one of two co-mortga- 
gors pays off the whole of the mortgage. 
In the absence of a formal document 
setting forth the intentions of the par- 
ties it appears to me to bo extremely 
difficult to decide whether the payment to 
the mortgagee of the mortgage amount 
would amount to a transfer of the mort- 
gagee rights or a redemption of the mort- 
gage, unless we are governed by some gene- 
ral principles, and it seems to mo that in 
such a case wo must be governed by the 
consideration whether the person making 
the payment is himself a person entitled 
to redeem or a stranger. Now it is mani- 
fest that a pel:^on who is a stranger to 
the mortgage and has no right to any part 
of the equity of redemption cannot re- 
deem, and, therefore, any payment made 
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by him to the mortgagee of the mortgage 
money would prima facie amount to a 
transfer of the mortgagee rights, and, as 
has been laid down in Tangyob v. Trim- 
hah (2), being a stranger, he would be 
entitled to bo subrogated to the position 
of the mortgagee. That is not the posi- 
tion of defendant 4. By his purchase ol 
the shares of three out-of the five mort- 
gagors, defendant 4 became interested ic 
the equity of redemption. Any interest, 
however small, in the mortgaged property 
would entitle the person holding it tc 
redeem under S. 91, T. P. Act, and hence 
the payment made by defendant 4 to the 
mortgagee Ghanekar must, in my opinion, 
be considered as a redemption of the mort- 
gage. Otherwise the rights of4he mort- 
gagor and the mortgagee would be vested 
in the same person, which would have 
the effect of extinguishing the mortgage. 
In any case, therefore, there would not 
now be any question of redemption of a 
mortgage, and the position of defendant 4 
would be that of a charge-holder under 

S. 95, T. P. Act, and it seems to me that 
in all cases where the mortgage money is 
paid off by a person who is interested in 
the equity of redemption, there can be no 
question of his acquiring the rights of 
the mortgagee and being liable to bo re- 
deemed by the other co-mortgagors. The 
mortgage can only bo redeemed once. In 
the present case it has been so redeemed, 
and, therefore, the present suit for ac- 
ODunts under S. 15-D, Dekkhan Agricul- 
turists’ Relief Act, will not lie. The re- 
medy of the plaintiff, as is conceded by 
the respondent, would be a suit for par- 
tition and possession of his share on pay- 
ing his quota of the redemption money. 

Blit we are not yet quite finished with 
the matter. The learned pleader for the 
appellant has based certain arguments on 
a fact which I have already referred to 
earlier in this judgment, viz., that the 
share of Amruta, that is, the portion of 
the property included in the khata of 
Amruta, is expressly excluded in the 
sale-deed passed by three out of the co- 
sharers to defendant 4 and it is contended 
that so far as regards this portion of the 
mortgaged property is concerned, defen- 
dant 4 has no interest in the equity of 
redemption. This contention, however, 
in my opinion, is untenable. Under S. 91, 

T. P. Act the smallest interest in the 

(2) [1916] 40 Bom. 646=35 I.O. 794=18 Bom, 
L.R. 700. 
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oquitiy of redemptioa will entitle a person 
to redeem and it is impossible' to hold 
that he would be entitled to redeem part 
of the property and not the other part. 
A mortgage cannot be split into two parts 
or redeemed piecemeal. It is impossible 
to say that defendant 4 was a holder of 
part of the equity of redemption, and en- 
titled to redeem such portion of the mort- 
gage as is covered by the shares of the 
three cosharers who have sold to him, 
but that he holds a different position as 
regards the mortgage so far as it is con- 
cerned with the khata of Amruta. It has 
been argued by the learned counsel for 
the respondent that this point was not 
taken in the Courts below, and the Courts 
below do not seem to have gone into it. 
However I am quite clear that the mort- 
gage must be treated as a whole and the 
mortgage property must bo treated as a 
whole, and it is quite impossible to 'draw 
any distinction between the khata of 
Amruta and the rest of the property which 
is covered by the mortgage-deed. Either 
■defendant 4 has redeemed the whole of it, 
or he has redeemed none of it. I need 
hardly quote any authority, but as this 
point has been raised, I may refer to 
Bugad Singh v. Sat Narain Singh (3), 
where it is stated (p. 182) : 

I “ The plainbiS as a part owner of the equity 
cf redemption was fully j^abifled by law in re- 
deeming the whole mortgage ; in faot it is 
jdoubtful whether he could have done other- 
iwise than redeem the whole. ” 

And further on it is stated (p. 182) : 

“ As to that property he will of course hold 
as absolute proprietor, whatever may have 
been his fractional interest in the equity of 
^redemption, and as to the rest he will hold, as 
iaid down by this Court, as lienor, liable to be 
paid off in respect of it by anyone entitled to 
the equity of redemption on payment of an 
amount of the mortgage money proportionate 
to the share of that person and of the expenses 
properly incurred by the plaintiff in redeeming 
•and obtaining possession, as is provided by 
S.95, T. P. Act. 

Beotions 91 aud 95, T. P. Act would, ia 
tmy opiuiou, be quite uuworkable if auy 
other, view were taken* So long as the 
iplaintiff, in this case, defendant 4, has a 
ifractional interest in the equity of re- 
demption, it is quite immaterial that a 
{portion of the property covered by the 
mortgage is property in which ho has no 
Interest. 

I do nob think there is any other point 
to which I need refer. The learned coun- 

(3) [1904] 27 All. 178=1 A.L.J. 579=1904 
A.W.N. 208. 


sel for the respondent, quoting Oordhan* 
^das V. Dhirajlal (4), argued that the find- 
ings of the lower Court were findings of 
faot. I am afraid that ruling does not 
apply to the present case, which not only 
involves questions of fact, but involves 
rather complicated questions of law. I, 
therefore, confirm the decree of the lower 
appellate Court, and dismiss the appeal 
with costs. 

The cross-objections have not been 
pressed except as regards costs. But as 
the contending respondent had disputed 
certain questions of faot which have now 
been found against him, I do not think it 
necessary to make any alteration in the 
decree of the lower appellate Court as 
regards costs. Cross-objections dismissed 
with costs. 

R K. Appeal dismissed. 

(4) A.I.R. 1926 Bom. 493. 
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Patkar and Murphy, JJ. 

Bai Jivi and others — Defendants — Ap- 
pellants. 

V. 

Bai Bibanboo and others — Plaintiffs — 
Respondents. 

Appeal No. 60 of 1927, Decided on 31st 
October 1928, from order of Dist. Judge, 
Ahmedabad, in Appeal No. 334 of 1926. 

(a) Limitation Act. Art. 123 — Suit by 
Mahomedan to recover his share is governed 
not by Art. 123 but by Art. 144, Limitation 
Act. 

The word “ distribution ” has a peculiar 
meaning of distribution of an estate which has 
vested in an executor or administrator. Art. 
144 and not Art. 123 therefore applies to a suit 
to recover a share by a Mahomedan heir from 
a person in management of the property : 

1921 Bom, 56 FoU, ; A,I,R, 1925 P.C. 
105, Dist, ; AJ,R, 1916 P.C. 145 and 43 Bom, 
845, Expl, [P 142 C 2] 

(b) Cosharer — Adverse possession — Clear 
evidence of exclusion is necessary. 

In the absence of any open denial of title, 
the possession of one tenant-in-common is on 
behalf of all and unless there is clear evidence 
of exclusion or open denial of title, a oo- 
sharer’s claim cannot be held to be barred by 
limitation : 35 Cal, 961, FoU, [P 143 0 1, 2j 

O, N. Thalcor and M, K. Thakor — for 
Appellants. 

H, C. Goyajee and H, F. Divatia — for 
Respondents. 

Patkar, J.— This is a suit brought by 
the plaintiffs, daughters of Joomabhai 
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who died in the year 1907 leaving a 
widow Fulbai who died on 6th February 
1910, and a son Ohhotubhai who died on 
2nd November 1917. Ohhotubhai died 
leaving defendant 1 his widow, two 
daughters, defendants 4 and 5, and a 
son Easulbhai who died after Chhotu- 
bhai in the year 1917, leaving a son 
Hussein who died on 20th June 1924, 
and two widows, defendants 2 and 3. 
The plaintiff’s claim 3/6th share in 
the properties belonging to Joomabhai. 
The extent of the share is not denied and 
the plaintiffs’ suit is contested princi- 
pally on the ground of limitation. The 
learned Subordinate Judge dismissed the 
plaintiffs’ suit holding that the suit was 
barred by limitation. The learned Dis- 
trict Judge reversed the decree of the 
lower Court and remanded the suit for 
disposal on the merits holding that the 
suit was not barred by limitation. 

It is urged on behalf of the defendants, 
firstly, that Art. 123, Lim. Act, applies, 
and, secondly, that, if Art. 144 applies, 
the claim of the plaintiffs is beyond time. 

On the first question as to whether 
Art. 123 applies, we think that Art. 123 
is restricted to suits where a share is 
sought to be recovered as such from a per- 
son who legally represents the estate of 
the deceased either as executor, adminis- 
trator or otherwise, and who is bound by 
law as such representative to pay or deli- 
ver the share. The appellants rely on 
the decision in the case of Shtrinhai v. 
Eatanhai (l), and particularly on the 
remarks of Macleod, J., at pp. 860 and 
861, and the ruling of the Privy Council 
in Maung Tun Tlia v. Mok Thtt (2), and 
the decision of the Madras High Court in 
Tarthasarathy Appa Eao v. Venhatadri 
Appa Bao (8). In the gubsequent deci- 
siofig of this Coiirt in Eallangoivda v. 
jBibtshaya (4) and Nurdiii v. Bu Umrao 
(6), Sir Norman Macleod was of opinion 
that Art. 144 would apply where a suit 
is brought by a Mahomedan sharer to 
recover his share of the immovable pro- 
perty from the person in possession of 
such property. Fawcett, J., in Nurdin 
V. Bu Umrao (5) expressed the view that 

~Tl) [1918] 43 Bom. 846^51 1,0. 209=21 Bom. 

L.K. 384. 

(2) A.I.R. 1916 P.O. 145=44 Cal. 879=44 I. A. 

42=9 L.B.R. 56 (P.O.). 

(3) A.I.R. 1922 Mad. 457=46 Mad. 190 (F.B,). 

(4) [1920] 44 Bora. 943=58 I.O. 42=22 Bom. 

L.R. 986. 

(5) A.I.R. 1921 Bom. 66=45 Bom. 519. 


the decision of the Privy Council iijf 
Maung Tun Tha v. Ma Thit (2), which 
related to the right of succession of the* 
eldest son under the Burmese Buddhist 
law to be asserted not within a certain? 
limited period of time but within the* 
period of limitation, did not really decide 
the point as to whether Art. 123, Lim.. 
Act applied to a case of a Mahomedan 
suing to recover his share from a person 
in possession or management of the pro- 
perty, and preferred to follow the earlier 
Privy Council decision in Mahomed 
Eiasat AH v. Ilasin Banu (6) and held^ 
that the word “ distribution ” has Oj 
peculiar meaning of distribution of an 
estate which has vested in an executorj 
or administrator. The Madras case ofl 
Parthasarathy Appa Eao v. Venkatadrt 
Appa Eao (3) and V enkatadri Appa Eao 
v. Parthasarathy Appa Eao (7) refers to 
a suit to recover a legacy, and to such a 
suit Art. 123 would clearly apply. The- 
view of the Madras High Court in tho 
earlier Full Bench decision in Khadersa 
Ilajee Bappu v. Ayissa Ummah (8), was 
followed by this Court in Maktumaxva v 
Allama (9), and is consistent with the^ 
decision of this Court in Keshav Jagan- 
nath V. Narayan Sakhaiam (10). The 
same view was taken by the Calcutta High 
Court in Ahidannessa Bihi y. Isuf Ah 
Khan (11). The* decision in Nurdtn v. 
Bxi Umrao was followed by this Court in 
Maleic Fatemiya v. Malek Sardarkhan 
(12). We think, therefore, that we should j 
follow the decision in Nurdin v. Bu 
Umrao (5) and hold that Art. 123 would 
not apply to a suit such as the present 
to recover a share by a Mahomedan heir 
from a person in management of the pro- 
perty. It would, therefore, follow that 
Art. 144 would apply. 

The plaintiffs are cosharers and their 
suit would not be barred unless it is^ 
proved that there was an ouster or adverse- 
possession on the part of the defendants. 

[1893] ^Oal. 157=20 I. A. 156=6 Sar. 
374 (P.O.). 

(7) A.I.R. 1925 P.O. 105=48 Mad. 312=55^: 
I.A. 214 (P.O.). 

(8) [1911] 34 Mad. 511=20 M.L.J. 588=6 I.C. 
60=(1910) M.W.N. 447 (P.B.). 

(9) S. A. No 108 of 1916 Decided on 25th 
February 1919 by Scott, 0. J. and Hay- 
ward, J. 

(10) [1889] 14 Bom. 236. 

(11) A.I.R. 1924 Cal. 142=50 Cal. 610. 

(12) Cross Appeal No. 276 of 1925 Deoid e ^ 
on 81st January 1928 by Patkar and, 
Baker, JJ. 
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In Oobinda Chandra v. Nina Nath (13) 
it WAS held that mere non-participation 
in rents and profits would not neosssarily 
of itself amount to an adyerse possession; 
but such non-participation or non-posses- 
sion may, in the circumstances of a parti- 
cular case, amount to an adverse posses- 
sion, and regard must be had to all the 
circumstances and a most important ele- 
ment is the length of time. A similar 
view was taken in Qayigadhar v. Parash- 
ram (14), where length of possession and 
non-participation of profits extended to a 
period of 40 or 50 years, and it would be 
permissible for a Court of facts to draw 
an inference that there was an ouster 
from non-participation of profits for a 
period extending to 40 or 50 years. In 
the present case the period is 17 years, 
and the learned District Judge has con- 
sidered the whole evidence in the case 
and has come to the conclusion that there 
was no ouster of the plaintiffs sj far as 
their interest in the property was con- 
cerned. Plaintiff I’s son, Ex. 36, deposed 
that he was brought up in the family, 
and defendant 1, when examines, was not 
prepared to deny the right of the present 
plaintiffs. It has been found that plain- 
tiff 2, who had lost her husband during 
the lifetime of her father, used to reside 
in the family house and the other plain- 
tiffs occasionally wont and resided in the 
family residence Small sums of money 
were paid to the plaintiffs from time to 
time by Chhotubhai and Jivi. 

The plaintiffs never asserted their 
right to the share of the property or 
the income, nor was their right ever 
denied by the defendants. The ex- 
planation given by plaintiff I’s son 
that nothing was done because Jivi 
was managing the property was not 
held convincing by the learned District 
Judge. On considering . the whole evi- 
dence,* the learned District Judge has 
come to the conclusion that there was no 
ouster of the plaintiffs with regard to 
their share in the property. We think 
that, in the absence of any open denial 
of title, the possession of one tenant-in- 
common would be on behalf of all accord- 
ing to the ruling in Jogendra Nath Bai 
V. Baladeo Das (15), and unless there is 


(13) [1920] 47 Oal. 274=:30 O.L.J. 512=56 I.O. 
141=23 O.W.N. 977. 

(14) [1905] 29 Bom. 300=7 Bom.L.R. 252. 

<15) [1907] 35 Oal. 961=6 O.L.J. 735=12 O.W. 

N. 127. 


clear evidence of exclusion or open denial 
of title, the plaintiffs’ clajm cannot be 
held to bo barred by limitation. 

On these grounds, we think the view 
off the lower appellate Court is correct. 
Wo would, therefore, dismiss the appeal 
with costs. The cross-objections are dis- 
missed with costs. 

Murphy, J. — The suit was brought by 
the three daughters of a deceased Maho- 
medan for their proper shares in his pro- 
perty, and against their deceased brother’s 
widow and her children and daughter-in- 
law. Joomabhai, the original owner of 
the property sought to be divided, died 
in 1907, and the original Court held that 
since his death the plaintiffs’ brother 
Chhotubhai, and after him his widow Jivi, 
had held the property adversely to the 
plaintiffs to their knowledge, and hence 
that the claim was barred by limitation 
under Art. 144, Lim. Act, the suit having 
been instituted in 1924. In the first 
appeal the learned District Judge took a 
different view. He thought that though 
the plaintiffs had not claimed or assumed 
possession of any part of the property, 
they had refrained from asserting their 
separate rights partly because the family 
was a united one in the sense of an 
absence of quarrels amongst its members, 
and perhaps also because there was a com- 
mon impression that in some way their 
case was parallel to that of a joint Hindu 
family. But, in his opinion, there had 
not, in any case, been an exclusion of the 
piaintiffs to their knowledge from parti- 
cipating in the tenancy-in-common which 
arose on Joomabhai’s death, among his 
heirs, and that consequently there had 
been no adverse possession running against 
them for the statutory period necessary 
to defeat their claims. Xhs original 
Court’s decree was reversed and the suit 
was remanded for disposal on the merits. 
This is the order which is challenged in 
appeal. 

It has been argued that the finding that 
the plaintiffs refrained from an earlier 
assertion of their claims owing to ignor- 
ance of their rights is in the appellants* 
favour. But this is really a travesty of 
the learned District Judge’s argument. 
To become adverse, the possession of a 
cosharer or of a tenant-in-common has to 
be asserted as being exclusive to the 
excluded cosharer’s knowledge, and this 
was not the case here. In fact, what 
happened was that until the quarrel arose 
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in 1923 or 1924, the daughters of the 
family lived in amity with their brother, 
and, after his death, with his widow ; 
and though actually living at their res- 
pective husband’s residencas, they fre- 
quently visited their brother’s home and 
received gifts from him and from his 
widow. I agree with the learned District 
Judge that there was no exclusion of the 
plaintiffs to their knowledge, and if 
Art. 144, Lim. Act, applies to the facts, 
the suit is not barred. 

But the order in question has been 
assailed on another ground. This is that 
it is not Art 144 but Art 123, Lim Act, 
which applies to the facts and the ruling 
in the’ Privy Council case of Maung Tun 
Tha V. Ma Thit (2) has been relied on in 
support of the argument. This ruling of 
their Lordships of the Privy Council was 
given in an appeal from Burma, and deals 
with the succession of a Burmese son to 
a portion of his father’s estate The rule 
appears to be different to that of Maho- 
medan law, but there is a passage in their 
Lordships’ judgment which states that 
Art. 123 applies generally to a case of 
contested succession to property. It has 
been argued that the suit not having 
been brought within 12 years of Jooraa- 
bhai’s death and being one to recover a 
distributive share of his estate, is time 
barred. This argument has been rein- 
forced by reference to the expressions 
used in the judgment of Macleod, J., in 
ShrinibaVs case (1) which was in con- 
nexion with a Parsi inheritance. The 
expression “ distributive share ” is foreign 
to Mahomedan law, and is found only, as 
far as I know, in the Indian Succession 
Act, a statute with which this has no 
connexion. We have also been referred 
to the case of Venkatadri Appa Bao v. 
Parthasarathi Appa Bao (7j, which, 
however, concerns a legacy, and to the 
02 Lse oi Nurdin Najbvdin v. Bu Umrao 
(5), in which the point now in question is 
discussed. Mr. Thakor has sought to 
distinguish this last case, on the ground 
that there was there an actual tenancy- 
in-common, while here the plaintiffs have 
never had possession. But I believe that 
this distinction is not material. Macleod, 
J., on whose expression in Shirinibats 
case (l) Mr. Thakor relies, was a party 
to this later decision, and Fawcett, J., in 
his judgment has discussed the ratio 
decidendi of the case of Maung Tun Tha 
V. Ma Thit (2) and has explained and dis- 


tinguished it, holding that Art. 123 doesr, 
not apply to the case of the estate of a 
deceased Mahomedan. Thirprecedent is 
in accordance with the current of deci- 
sions of this Court and is that of a Divi- 
sion Bench which binds us. 

I think the learned District Judge’s' 
order is correct and I agree that it should? 
be confirmed and that the appeal Against* 
it should be dismissed with costs. 

R K. Appeal dismissed. 
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Bamohandra Trimbak Joshi — Appel- 
lant. 


V. 


Hari Martand Joshi — Respondent. 

Second Appeal No. 409 of 1926, Deci- 
ded on 28th September 1928, against de- 
cree of Joint Judge, Thana. 

(a) Eatements Act, S. 15 — Right of way— 
User to be *open* must raise presumption of 
servient owner’s knowledge and acquies- 
cence. 

The object of S. 15 in requiring that tha- 
user of a right of way should be open is that it^ 
must be of a nature from which a presumption, 
would arise that the owner of the land had 
knowledge that his land was being used and 
that he had acquisced in it. [P 146 0 1], 

(b) Easements Act, S. 15 — Right of way — 
Consideration in deciding whether user was^ 
‘as of right.* 

In questions regarding a right of way the 
Court should consider the character of the 
ground, the space for which the right ia^ 
claimed, the relations between the parties and 
the circumstances under which the user took 
place to decide whether the user was “as of 
right’ : A. I. R. 1922 Mad, 6 Dtst, ; 13 0. L. J, 
316; 8 O. W. N, 339, Foil, [P 147 0 2] 

P. V. Kane—ior Appellant. 

K. H, Eelkar — for Respondent. 

Mirza, J. — The facts leading up to^ 
this second appeal are briefly as^follows : 
The plaintiff -appellant had sued the de- 
fendant for a declaration that hb had 
an ancient right of way for his cattle and’ 
men to pass through the defendant’s land, 
for a mandatory injunction to have tho^ 
obstruction caused to the way removed 
and for the issue of a permanent injunc- 
tion restraining the defendant from ob- 
structing the plaintiff’s cattle and men 
in their use of the way from June tO' 
October during the year. The trial Court 
held that long or immemorial user, on' 
which the suit was based, had not beeuA 
established, but it cam^ to the oonolusion^ 
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fcbat the plain biff had satisfaofeorily proved 
that he had enjoyed this right of way as 
claimed by him for a period of over 20 
years, and had thereby acquired a right 
of easement by prescription. The learned 
trial Judge was of opinion that although 
it had been shown that there were 
other ways by which the plaintitf's 
cattle could reach their pasture, yet 
the evidence showed that during the wet 
season those ways were blocked up for 
cattle although men could use them. The 
object of blocking up the way, which was 
a public foot-path, so that cattle may not 
use it was to prevent the cattle straying 
into adjoining fields owned fjv the most 
part by the plaintiff where the plaintiff 
grew hay and paddy, which would be 
damaged if the cattle strayed into the 
fields. The learned trial Judge put the 
case of the plaintiff almost on the footing 
of an easement of necessity, and came to 
the conclusion that as this was the most 
convenient route to take to send the plain- 
tiff ’s cattle to thei^ pasture, that route 
must have been followed. In appeal, the 
learned appellate Judge came to the con- 
clusion that although the route had been 
used by the plaintiff’s cattle for over 
twenty years, it must be held that it was 
a permissive use and not as of right The 
learned appellate Judge .was of opinion 
that it was not a case of “an easement of 
necessity and the right claimed by the 
plaintiff was not satisfactorily esta- 
blished. Hence 'he allowed the appeal 
and dismissed the plaintiff's suit The 
plaintiff has filed this second appeal from 
the judgment and decree of the lower ap- 
pellate Court. 

It is pointed out by Mr Kane on be- 
half of the appellant that the defendant 
had not relied upon a case of leave and 
license in either Court and it was not 
open to the learned Judge in the appeal 
Court to make out a new case for the de- 
fendant. In the written statement the 
defendant alleged that he had never seen 
the plaintiff's cattle using the way, and 
had never heard that they had been using 
the way. He denied the plaintiff’s right 
to use the way and denied the plaintiff’s 
allegation that he had been using the way 
from ancient times. The defendant hav- 
ing recently purchased the land from its 
previous owner, was not in a position to 
contradict the evidence on behalf of the 
plaintiff that his cattle had gone over the 
defendant's land in going to their pasture 
1929 B/19 & 20 
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for a period of over twenty years. On 
the pleadings the learned trial Judge 
rightly remarked that it had never been 
suggested that the plaintiff had to ask 
anybody's permission in order to use the 
way. The learned Judge in the lower 
appellate Court has remarked that “the 
cattle used to be driven over the land by 
license merely and not as of right." He 
held that this was inot an easement of 
necessity, that the appellant could have 
taken his cattle even during the wet 
season through another path, and it was 
no concern of the defendant that no 
damage should be done by the cattle to 
the appellant’s paddy or hay and that it 
was for the appellant to make arrange- 
ments to prevent the damage by the cattle 
to his property. 

The judgment of the lower appellate 
Court, in my opinion, cannot be sustained 
on the ground put by that Court that the 
cattle went O'^er the defendant’s laud by 
licenje only. There is no evidence to 
that effect, and it is not open to the 
Court to conjecture that any express leave 
or license was granted by the owner of 
the land to the plaintiff to take his cattle 
over the land. It is necessary, however, 
that the plaintiff should establish his 
case as required by law before he can 
claim a right cf easement over the land. 
S. 15, Basements Act, inter alia provides 
that where a right of way has been pea- 
ceably and openly enjoyed by any person 
claiming title thereto as an easement, 
and as of right, without interruption, and 
for twenty years, the right would be est- 
ablished. It is necessary for the plain- 
tiff, tnerefore, to establish that he openly 
enjoyed this right and that he did so as 
of right. The case put forward by the 
plaintiff in his pleading was much higher 
than what he was prepared to support by 
his evidence. By his pleading he had 
claimed that his men were passing 
through this land By his evidence he 
restricted that user only to the cow-boy 
in charge of the cattle. In this deposi- 
tion he admitted that his cattle used to 
roam about over the entire extent of the 
intermediate lands while passing on 
towards the pasture land He claimed a 
right of way not only against the land 
belonging to the defendant but also 
against certain entermediate lands be- 
longing to other parties. His case was 
that his cattle started from the village, 
went along the margin of the village tank 
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then passed through Survey Nos. 226 and 
^27* and then entered the defendant’s, 
land, which is Survey No. 225, hissa 
No. 4, and going through the defendant’s 
land entered the plaintiff’s land, Survey 
No. 225, hissa No. 1, for grazing purposes. 
After the defendant purchased the land 
and obstructed the plaintiff in taking his 
•cattle through it during the wet season, 
the plaintiff adopted a somewhat differ- 
ent route for taking his cattle to their 
(pasture without using the regular route 
which was being used during the dry 
weather. The owner of Survey No. 226 
now objected to the plaintiff taking his 
cattle through his land. The owners of 
those intermediate lands over which the 
right of way is claimed are not parties 
to this action. 

It is admitted that the defendant’s land 
was for many years fallow land. It is 
nobody’s case that the owner was in 
occupation of the land or that he had 
enclosed it or was deriving any income 
from the land. The only user established 
by the plaintiff in connexion with this 
land amounts to this, that his cattle went 
in charge of the cow-boy once during the 
day, and returned the same way in charge 
of the cow-boy the same day after graz- 
ing in the pasture land. From the point 
•of view of the plaintiff, his user under 
these circumstances may be regarded as 
an open one. But in my opinion the 
object of the section in requiring that the 
user should be open is that it must be of 
a nature from which a presumption would 
arise that the owner of the land had 
knowledge that his land was being so 
used, and that he had acquiesced in it. 
The English law on the subject em- 
phasises the necessity of the proof of such 
knowledge. Gale in his Law of Base- 
ments, Tenth Edition, p. 236, states that 
the enjoyment must be one of which the 
servient owner has knowledge either 
actual or constructive. Again at p 318 
he states : 

“ The user which is relied on, as evidence 
of dedication must, moreover, have been so 
open and notorious as to lead to the presump- 
tion that the owner of the land over which it 
was enjoyed knew and acquiesced in it.’* See 
Webb V. BMwin (1). 

There is no direct evidence in this case 
that the owner of the land knew that the 
plaintiffs’oattle were passing over ittwice 
a day during the rainy season. The evi- 
dence does not show that the cattle by 

(1) [1911] 76 J. P. 664. 
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using the defendant’s land had formed 
any path on the land which would put 
the owner on inquiry as to how the path 
had been formed and to discover that the 
cattle were using it. The land was not 
being continuously used for the purpose 
throughout the year, but only during the 
wet season. The cattle were not using any 
particular path when they were on this 
land, but were straying over all parts of it. 
From such circumstances no presumption 
as to a constructive notice could arise. 

The other requirement of the section 
is that the plaintiff should have used the 
defendant’s land as of right The learned 
trial Judge has rightly remarked : 

** It is a matter of common knowledge that 
in villages, grass lands belonging to others are 
frequently used by persons residing therein 
for taking tneir cattle over to their own pas- 
tures or grass lands, without any objection or 
obstruction from the owners of those lands.’* 

Being aware of this custom, why should 
it not be assumed that the plaintiff took 
it for granted that if the owner discovered 
his cattle using the land for going to 
their pasture his permission could be 
obtained for letting them do so, as they 
would not cause any injury to a land 
which admittedly was fallow ? Further, 
the circumstance that when the defendant 
obstructed the plaintiff in his use of this 
land the plaintiff did not immediately 
assert his right by coming to Court, but 
took his cattle by another route so as to 
avoid the defendant's land, seems to 
indicate that he was not using the defen- 
dant’s land as of right, but because he 
had found it convenient to do so in order 
to avoid damage to his own property 

In a country like India where the lands 
are usually unenclosed, before a right of 
easement is declared to be established 
over them, the Courts, in my opinion, 
must require strict proof that the plain- 
tiff has satisfied the requirement of the 
section. In Khoda Buksh v. Tajuddin 
(2), Banerjee, J. remarks (p. 360) : 

having regard to the habits of the people of 
this country, I do not think that it would be 
right to draw the same inference from mere 
user that would be proper and legitimate in a 
case arising in England. The question is 
always a question of fact, and the propriety of 
the rule that the presumption from user should 
be that it is as of right, must depend upon 
the circumstances nob only of each particular 
case but also of each particular country, regard 
being had to the habits of the people of that 
country. As has been observed in an un* 
reported case referred to in Babu Upendra 

(2) [1903] 8 0. W. N. 359. ' 
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ISTath Mitter’s book on the Iiaw of Limitation 
and Presoription, third edition, p. 424 (foot- 
note) : *‘The nature and character of the 
servient laud, the friendship or relationship 
between the servient and dominant owners, 
and the circumstances under which the user 
had taken place, may induce the Court to hold 
that the enjoyment was not **a3 of right*’ 
although there is no direct proof that the 
enjoyment was had with the permission of the 
servient owner.” 

In my opinion the plaintiff has failed 
to discharge the burden of proof which 
lay on him to show that his use of the 
defendant’s land was openly enjoyed and 
as of right. The decision of the lower 
appellate Court may be upheld on this 
■ground. The judgment of the lower ap- 
pellate Court is affirmed, and this second 
appeal dismissed with costs. 

Baker, J. — I agree. The circum- 
'Stances in the present case are peculiar. 
This is not a case in which a right of 
'way is claimed over a definite path, so 
’that the owners of the land over which 
iihe right is claimed would have their 
attention drawn to the fact of the user 
by the plaintiff. We are dealing here 
with open lands in the vicinity of the 
village, which for a great part of the 
year, are fallow, and are not used by the 
owners, and the plaintiff’s cattle, accord- 
ing to his own admission, did not pass 
over these lands in any definite track, 
but to use his own words : 

“ roamed aboui; over the entire extent of the 
intermediate lands while passing on towards 
his land.” 

In these circumstances the question is 
whether an easement has been acquired 
under S. 15, Easements Act. The re- 
marks which have been already quoted 
in the judgment of my learned brother 
from Mitter on Limitation that : 

“ the nature and character of the servient 
land, the friendship or’ relationship between 
ihe servient and dominant owners, and the 
circumstances under which the user had taken 
place may induce the Court to hold that the 
enjoyment was not “as of right” although 
-there is no direct proof that the enjoyment 
was had with the permission of the servient 
owner” 

will apply to the present case. It is 
quite true that in Kunjammal v. Bath- 
nam Pillai (3), the Court did not draw 
a distinction between a right of way and 
a right to water. That case, however, 
was on very peculiar circumstances, where 
the right of way was claimed for the 
dominant owner to pass through the 
dwelling-house of the servient owner. 

(8) A. I. R. 1922 Mad. 5 =-45 Mad. 633. 


But the present is a case of a very differ- 
ent character, and, as was held in Meser 
Mullick V. Hafizuddi Mullick (4), in 
questions regarding a right of way the 
Court should consider the character of 
the ground, the space for which the right 
is claimed, the relations between the par- 
ties and the circumstances under which 
the user took place. In the peculiar cir- 
cumstances of the present case I am not 
satisfied that the plaintiff has established 
a right of way which he claims, and I, 
therefore, agree that the appeal should be 
dismissed with costs. 

M.N /r.K. Avvea^ di^miftsed, 

(4) 11888] 13 0. L. J. 316=:9 I. 0. 965. ^ 
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Bai Devmani — Appellant. 

V 

Eavishankar Oghadbhai — Respondent. 
Second Appeal No. 93 of 1926, Decided 
on 2lst September 1928, against decree of 
Dist. Judge, Ahmedabad 

(a) Evidence Act, S. 21 — Admissions are 
not conclusive unless amounting to estoppel. 

An admission made in a Court of law no 
doubt carries with it great weight but it is not 
conclusive and binding on the party making 
it, unless it operates as an estoppel. The bur- 
den of proof, however, rests heavily upon the 
party and after him his heirs to show that the 
admissions were untrue. [P 150 0 1] 

(b) Transfer of Property Act, S. 54 
Consideration not paid— Vendor cannot set 
aside sale for failure of consideration unless 
transaction is collusive and nominal. 

Once a sale is completed it cannot be res- 
cinded for failure of consideration. All that 
the vendor can claim is damages for a broach 
of promise to pay ths price : (23 Bom. 525, Bel, 
on.) But this rule does not apply if the trans- 
action is collusive and nominal and therefore 
null and void. [P 150 C 1] 

(c) Trusts Act, S. 84— Fraud contem- 
plated a continuous one — Party perpetrating 
fraud can retract from it at any time. 

If the fraudulent object is accomplished or 
is accomplished even substantially though not 
in its entirety, the general rule of equity is 
that the transferee would not be disturbed. 
But if the fraud contemplated is in the nature 
of a continuous act it is open to the party per- 
petrating fraud to retract from his fraudulent 
purpose and revoke the authority he had given 
to his confederates for carrying on the fraud : 
33 Cal. 967; 35 Cal. 551 (P.C.), Cons.[^ 151 0 2] 
H. V. Divatia — for Appellant. 

P. B. Shingne — for Respondeat, 
Mirza, J. — This is a second appeal 
preferred by the original plaintiff's 
against the judgment of the District 
Judge at Ahmedabad, who reversed, so 
far as plaintiffs 2, 3 and 4 were concerned, 
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the decree of the Second Joint Subordi- 
nate Judge at Ahmedabad and dismissed 
their claim to redeem the property in suit 
from respondeat 2. 

The suit was brought by the plaintiffs 
against one Bai Ishwari and defendant 2 
(respondent 1 herein) as the heir and 
legal representative of one Shuklal Oghad 
Dosabhai claiming to redeem from Bai 
Ishwari on payment to her of Es. 599 the 
property in suit which was in her posses- 
sion as mortgagee and for a declaration 
against respondent 1 that a certain sale 
deed obtained by his father Shuklal Oghad 
Dosabhai in respect of the property was 
nominal and null and void. 

Bai Ishwari having died during the 
pendency of the suit respondent 2 and 
his father GovindUl were substituted as 
her heirs and legil representatives 
Govindlal having since died respondeat 2 
is now the sole representative of the in- 
terest of the original mortgagee in the 
property. 

The property in suit was owned by one 
Bhupatrai Lallubhai The original de- 
fendant 1, Bai Ishwari, was Bhupatrai 's 
full sister She was married to one Go- 
vindlal. Bhupatrai liad two sons, Tri- 
kamlal and Jivanlal and a daughter Ati- 
laxmi. Plaintiffs 2, 3 and 4 are the sons 
of Atilaxrai. Trikamlal died on 11th 
April 1911, leaving no issue but a widow 
Bai Devmani, plaintiff 1 By a regis- 
tered rent note, dated 5th December 1910, 
Bhupatrai had leased the property id suit 
to Govindlal for five years. On 12th Oc- 
tober 1911, Bhupatrai executed in favour 
of his sister Bai Ishwari a usufructuary 
mortgage of the property in suit for five 
years for Es. 699. The deed was executed 
by Bhupatrai and his surviving son Jivan- 
lal, and Bai Ishwari was put in posses- 
sion under the deed. Jivanlal died early 
in 1912 unmarried and childless. On 23rd 
June 1912, Bhupatrai made a will where- 
by he appointed his grandsons, plaintiffs 
2, 3 and 4 his heirs and universal lega- 
tees. The will was registered. In 1914 
plaintiff 1 filed a suit against Bhupatrai, 
being suit No. 678 of 1914, claiming from 
him suitable provision for residence and 
maintenance In that suit a compromise 
was arrived at and the Court passed a 
decree on 6th January 1916, in terms of 
the compromise. The decree inter alia 
provided that Bhupatrai was to give to 
plaintiff 1 for her residence for her life- 
time the property in suit on the expiry 
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of the term of the mortgage — the remain- 
ing term of the mortgage was put down, 
in the decree as being two years. The- 
property was to become redeemable on 
and after I2bh October 1916. Before the 
expiry of the mortgage period, Bhupat- 
rai, by a sale deed dated 1st June 1916, 
conveyed the property to the father of 
respondent 1 for a consideration of Es. 
1,499 therein mentioned. The consider- 
ation was made up as follows : — Es. 699* 
to be paid to the mortgagee in possession 
for redemption of the mortgage, Es. 145- 
to be paid to the mortgagee for expenses 
she had incurred for repairs of the pro- 
perty, Es 490 to be p^id to the vendor or 
his heirs on thedeith of plaintiff 1 who^ 
had a right of residence in the property 
during her life and the balance of Es 355 
was acknowledged by Bhuputrai as hav- 
ing been received by him in cash from, 
the vendee. 

After the expiry of the mortgage period 
Bhupatrai having failed to put plaintiff 1 
in possession of the property as provided 
by the terms of the compromise decree, 
plaintiff 1 applied for execution of the^ 
decree. Bhupatrai appeared and showed 
cause in the darkhast proceedings He 
alleged that the property consisted of two 
compartments under separate census num- 
bers and that plaintiff 1 was entitled to* 
reside in one compartment only. The^ 
vendee, according to Bhupatrai, had kept 
that compartment vacant and ready to be 
delivered over to plaintiff 1 and the 
other compartment was in possession of 
the vendee He contended the plaintiff 
I’s remedy in respect of the other com- 
partment was not against him but against 
the vendee who was the owner of it. The 
execution Court decided that plaintiff 1 
was entitled to residence in the whole 
house comprising both the census num- 
bers and added : 

“on the whole it appears that the just demand 
of the plaintiff (plaintiff 1) is soughi; to be 
thwarted by his (Bhupatrai ’s) ingenious de- 
vice.” 

Bhupatrai appealed against the decision 
of the execution Court On 30th October 
1918, Bhupatrai's appeal was dismissed, 
the appeal Court remarking : 

“This is clearly an unfair attempt to thwart 
the respondent in executing her decree.'* 

The execution proceedings being there- 
after resumed plaintiff 1 was obstructed 
in obtaining possession of the property. 
She, therefore, on 30th January 1919, put 
in an application to have Bhupatrai 
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^arrested and his property attached. Bhu- 
patrai showed cause against the appli- 
cation and by his reply, dated 23rd June 
1919, stated that he was unable to redeem 
the property, that he could not bo forced 
iio r^eem the property in execution pro- 
ceedings and that plaintiff 1 might bo 
asked to file a shit if so advised to enforce 
her alleged right. By its order dated 
'27th September 1919, the execution Court 
held that plaintiff 1 could not get relief 
of the kind she sought in execution pro- 
ceedings and dismissed the application. 
Bhupatrai died soon thereafter and plain- 
tiff 1 in conjunction with plaintiffs 2, 3 
and 4, who are the heirs and universal 
legatees under the will of Bhupatrai, filed 
iihis suit. 

The trial Court held that the sale-deed 
dated 1st June 1916, was a nominal and 
collusive transaction between Bhupatrai, 
Bii Ishwari represented by her ‘husband 
and agent Govindlal and the vendee, the 
object of the collusion being to keep 
plaintitf 1 out of her right under the 
compromise decree to reside during her 
lifetime in the property and to enable 
Bai Ishwari to remain in possession of 
the property during the lifeMme of plain- 
tiff 1. 

From an examination of the evidence in 
the case the first Court came to the con- 
clusion that the consideration of Rs. 355 
acknowledged in the deed to have been 
received in cash by Bhupatrai was not 
paid to him The Court also came to the 
conclusion that the sum of Rs. 145 re- 
cited in the deed as being due to the 
mortgagee for repairs of the property was 
not so due and that the recital was false. 
With regard to the sum of Rs 400 to be 
paid to the vendor or his heirs after the 
death of plaintiff 1 the Court expressed 
an opinion that the < excuse for not receiv- 
ing the amount immediately was not a 
substantial one. The Court [held that no 
consideration passed under the deed and 
that it was a sham and collusive trans- 
action in which the vendor, the vendee 
and the mortgagee had participated. 

The lower appellate Court came to the 
conclusion that the sale-deed was collu- 
sive but that it was not a nominal trans- 
action. The lower appellate Court held 
that the defendants, meaning the mort- 
gagee and the vendee, had colluded with 
^ach other and with Bhupatrai in order 
to defeat plaintiff I’s rights. For that 
reason the lower appellate Court awarded 
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costs of both Courts to plaintiffs 2, 3 and 
4 against the defendants although it dis- 
missed their claim. The lower appellate 
Court agreed with the finding of the first 
Court that the sum of Rs. 145 recited in 
the sale-deed as due to the mortgagee was 
not due to her and added that had the 
amount for * repairs been satisfactorily 
proved it would appear that the repairs 
were in the nature of ordinary current 
repairs for keeping the house in proper 
condition — the kind of repairs for which 
a mortgagee in possession is bound to 
spend money without being entitled to 
claim a refund from the morligagor. The 
lower appellate Court thought it unneces- 
sary to find whether the cash payment of 
Rs. 355 was or was not made. The 
learned Judge remarks : 

“ Assuming for bhe sake of argument that 
the cash payment was not made the other 
items were real and the mortgagee at least 
could have, and can claim that money from 
the vendee.” 

The learned Judge seems to have lost 
sight of the fact found both by himself 
and by the first Court that the mort- 
gagee herself was a party to the collusive 
arrangement.. If that finding is to be 
regarded as correct the mortgagee would 
not, by the arrangement arrived at bet- 
ween the parties, enforce any rights 
which might ostensibly be given to her 
on the face of the deed. One of the 
objects of the collusion, as found by the 
first Court, undoubtedly, was that the 
mortgagee may be enabled to remain in 
possession of the property during the life- 
time of plaintiff 1 in order to thwart her 
right of residence. Whore collusion and 
fraud have been established by evidence 
the Court would very strictly scrutinize 
the payment of any consideration that 
may be evidenced by the transaction. 
The first Court has very carefully gone 
into the matter of the alleged payment 
of Rs. 355. The vendee was a profes- 
sional beggar and a man of no means. His 
son had received free education at Dholka 
on the recommendation of Govindlal and 
was a signaller employed on the railway 
on Rs. 35 per month, The vendee was a 
resident of Dholka. There was no occa- 
sion for a man of his means and position 
in life at Dholka to purchase a valuable 
property at Ahmedabad. The vendee 
has not been shown to have derived any 
benefit from the alleged payment in 1916. 
The property has not been transferred 
to the name of the vendee and the mort- 
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gagee and her heirs have continued in 
possession and enjoyment of it. The 
circumstances of the case make it clear 
that no consideration could have passed 
as alleged. Bai Ishwari and after her, 
her representatives have throughout 
these proceedings made common cause 
with respondent 1 and have strongly 
resisted the claim not only of plaintiffs 
2. 3 and 4 but also, except in this Court, 
that of plaintiff 1 to redeem the property. 
The respondent 1 and his father the 
vendee before him never made any at- 
tempt to redeem the property nor has 
respondent 1 in these proceedings at any 
time offered to do so. It is apparent 
that the respondents are still in collu- 
sion with each other with the object of 
keeping out plaintiff 1 from the pos- 
session of the property in her lifetime and 
to enable respondent 2 to continue in 
possession with the help and connivance 
of respondent 1. 

So far as the right to redeem of plain- 
tiff 1 is concerned both the Courts have 
held in her favour and the respondents 
are not now questioning the right With 
regard to plaintiffs 2, 3 and 4 they were 
not members of any joint Hindu family 
consisting of themselves and Bhupatrai 
and they cannot be said to have any in- 
dependent right to avoid the sale-deed 
passed by Bhupatrai. As heirs and 
universal legatees of Bhupatrai they 
stand in the shoes of Bhupatrai and can 
avoid the sale-deed only if Bhupatrai 
could have avoided it in his lifetime. 

It is contended on behalf of the res- 
pondents that the sale-deed is for con- 
sideration and is valid as between the 
respondents and plaintiff's 2, 3 and 4 
Eeliance is placed upon the definition of 
“ sale " in S. 54, T. P Act, where “ sale ” 
is described as a transfer of ownership 
in exchange for a price paid or promised 
or part-paid and part-promised Mr. 
Shingne urges that plaintiffs 2, 3 and 4 
are debarred from contending that Bhu- 
patrai did not receive the cash payment 
of Es. 355. The fact is recited in the 
sale-deed and is confirmed by Bhupatrai 
in the subsequent execution proceedings 
between himself and plaintiff 1. The 
latter argument found weight with the 
lower appellate Court. The learned 
Judge remarks : 

“The question, however, is not important 
as Bhupatrai in his lifetime admitted in a 
Court of law the validity of the sale and thus 
made it almost impossible for himself to lesist 
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the claim of the vendee for possession . . 
The sale-deed was binding on Bhupatrai in 
his lifetime and the legatees under the will* 
have no right to challenge it.” 

The last proposition in the above- 
observations of the learned Judge does 
not seem to follow from the first. An 
admission made in a Court of law no 
doubt carries with it great weight but 
it is not conclusive and binding on the 
party making it, unless it operate© as au 
estoppel. No case of estoppel has been 
pleaded or proved in the present case, 
Having regard to the recital in the deed 
and the admission in the Court proceed 
ings the burden of proof would rest 
heavily upon Bhupatrai and after him 
his heirs to show that the admissionj 
were untrue. Plaintiffs 2, 3 and 4, ir 
my opinion, have discharged the onus 
probandi which lay on them regarding 
the non-payment of Es 355 recited in 
the deed as paid by the vendee to Bhu- 
patrai That is the finding of the first 
Court and there is no finding to the 
contrary on this point by the lower 
appellate Court. 

Mr Shingne next contends that if nj 
part of the consideration recited in the 
sale-deed has been paid by the vendee 
to Bhupatrai it would be open to Bhu- 
patrai and his legal representatives to* 
claim the amount from the vendee and 
that they would not be entitled on 
that ground to set aside the sal^e. No* 
doubt, refusal by the vendee to pay the* 
price to the vendor would not by itself 
be a reason for setting aside a sale, it 
is a well established proposition of law 
that once a sale is completed it cannot he 
rescinded for failure of consideration un- 
less that right is expressly reserved, in 
which case an action would lie not in 
consequence of any general right vested 
in the vendor but on the express cove- 
nant made in the deed. In any other 
case all that the vendor could claim 
would be damages for the breach of pro- 
mise to pay the price ; see Sagaji v. 
Namdev (1). The argument would be 
valid if this were a genuine and not a 
nominal transaction. The heirs and 
universal legatees of Bhupatrai are seek- 
ing not to set aside the sale for failure of 
consideration, but they are asking for a 
declaration that the transaction was 90I- 
lusive and nominal and therefore, null 
and void. 

(1) [1899] 23 Bom. 525=1 ®om. L. R. 5. 
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If the transaction was only nominal 
the vendee would be deemed to hold the 
property for the benefit of the transferrer 
as provided by S. 84, Trusts Act. The 
point for consideration is whether plain- 
tiffs 2, 3 and 4 as heirs and universal 
legatees of Bhupatrai are entitled to the 
benefit of 8. 84, Trusts Act, if the sale- 
deed was executed by Bhupatrai in 
pursuance of a fraud. The finding of 
both the Courts is that the sale-deed was 
a fraudulent transaction between the 
vendor, the vendee and the mortgagee If 
bhe fraudulent object is accomplished or 
is accomplished even substantially though 
not in its entirety, the general rule of 
equity is that the transferee would not be 
disturbed. The authorities were fully 
considered in Jadu Nath Poddar v. Bup 
Lai Poddar (2). In Petherpermal Chetty 
V. Muniandi Servai (3) their Lordships 
of the Privy Council held that the pur- 
pose of the fraud not having been effected 
there was nothing to prevent the plaintiff 
from repudiating the transaction as being 
benami, and recovering possession of the 
property. The plaintiff in that case had 
purported to execute a sale-deed in order 
to defeat the claim of an equitable mort- 
gagee of the property and had thereafter 
brought a suit for a declaration that the 
deed was merely a benami transaction 
and to recover possession of the property 
It was held that the deed was benami 
and fraudulent. Their Lordships re- 
marked (p. 102 of 36 I. A.) : 

it is contended on behalf of the ap- 
pellant that so much confusion would be im- 
ported into the law if the maxim ’ In pa? i 
dehcto potior est conditio possidentis^ were 
not rigorously applied to this case, and, ap- 
parently, that the cause of commercial 
morality would be so much prejudiced if debt- 
ors who desired to defraud their creditors were 
not deterred from trusting knaves like the de- 
fendant, that in the interest of the public 
good, as it were, he ought to be permitted to* 
keep for himself the property into the posses- 
sion of which he was so unrighteously and 
unwisely put. 

“The answer to that is that the plaintiff, in 
suing to recover possession of his property, is 
not carrying out the illegal transaction, but 
is seeking to put everyone, as far as possible, 
in the same position as they were in before 
that transaction was determined upon. It is 
the defendant who is relying upon the fraud 
and is seeking to make title to the lands 
through and by means of it ; and, despite his 
anxiety to effect great moral ends, he cannot 

(2) [1906] 38 Cal. 967=4 0. L. J. 22=10 0. 

W. N. 650. 

(3) [1908] 85 Cal. 551=35 I.A. 98=12 O.W.N. 

562=»4 L. B. B. 266=7 C. L. J. 528 (P.O.) 


be permitted to do this. And, farther, the 
purpose of the fraud having not only not been 
effected, but absolutely defeated, there is- 
nothing to prevent the plaintiff from repudiat- 
ing the entire transaction, revoking all auth- 
ority of his confederate to carry out the 
fraudulent scheme, and recovering possession 
of his property. The decision of the Court of 
Appeal in Taylor v. Bowers (4) and the auth^ 
orities upon which that decision is based 
clearly establish this. Symes v. Hughes (5) and 
In re Great Steamboat Berlin Co., (8) are to tho 
*same effect. And the authority Qf these deci- 
sions, as applied to a case like the present, ia 
not, in their Lordships’ opinion, shaken by 
the observations of Fry L. J. in Kearley v, 
Thomsoyi (7).” 

On the facts found, no doubt, Bhupat- 
rai in his lifetime had by means of this 
collusive transaction succeeded in delay- 
ing plaintiff 1 in realizing her right of 
residence in the property under the com- 
promise decree. The fraud contemplated 
on plaintiff' 1, however, was in the nature 
of a continuous act whereby she would be 
defrauded of her right to reside in the 
property during her lifetime. Had Bhu- 
patrai lived it would have been open to 
him to retract from his fraudulent pur* 
pose and revoke the authority he had 
given to his confederates the vendee and 
the mortgagee for carrying on the fraud. 
Plaintiffs 2 to 4 who now stand in the 
shoes of Bhupatrai have by their plead* 
ings repudiated the fraud perpetrated by 
Bhupatrai and propose to redeem tbo 
property from the mortgagee which 
would carry out the intention of the 
compromise decree and enable plaintiff 
1 to enjoy the right of lesidence con* 
ferred on her by the decree. On the 
e\ idence in the case it appears that 
plaintiff 1 is still a young widow and it 
would be a matter of speculation to say 
how many more years she is likely to 
live and enjoy the right of residence given 
to her under the compromise decree. 
Bhupatrai by fraud kept plaintiff 1 out of 
that right from 12th October 1816, when 
the property should have been redeemed, 
by him, until this suit was filed when 
Bhupatrai 's heirs and universal legatees 
repudiated the fraud and offered to undo* 
the wrong. In the circumstances, in my 
opinion, it cannot be said that the fraud 

(4) [1876] 1 Q. B. D. 291=46 L. J. Q. B. 39= 
24 W.-B. 499=34 L. T. 988. 

(5) [1870] 9Eq. 475=89 L. J. Ch. 304=22- 
L. T. 462. 

(6) [1884] 26 Oh. D. 616=54 L. J. Cb. 68=51 
L. T. 445. 

(7) [1890] 24 Q. B. D. 742=59 L. J. Q. B. 288 
=54 J. P. 804=68 L. T. 150=88 W. R. 
614. 
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has been substantially aooomplished. 
Further the position as between plaintiffs 
2 to 4 on the one hand and the respon- 
dents on the other appears now to be 
this : that although plaintiffs 2 to 4 
have resiled from the fraud as originally 
contemplated and are offering to act 
rightly and justly in respect of the pro- 
perty in suit, the respondents are endea- 
vouring to benefit by the fraud to the 
detriment not only of the heirs and uni* 
verscxl legatees of Bhupatrai bub also of 
plaintiff 1. There is no offer even now by 
respondent 1 to undo the wrong done to 
plaintiff 1 by redeeming the property and 
putting her in possession of it as con- 
templated by the compromise decree. 
The right given by the lower appellate 
Oourt to plaintiff 1 to redeem the pro- 
perty is not as substantial as that which 
would accrue to her if the heirs and 
universal legatees of Bhupatrai were to 
redeem the property and let plaintiff 1 
reside in it in terms of the compromise 
decree. By redeeming the property her- 
self all that plaintiff 1 would get would 
be the right which the mortgagee in 
possession now enjoys. Her residence in 
the property would be in virtue of the 
right of the mortgagee in possession and 
not in virtue of the compromise decree. 
By giving her the right to redeem the 
property the lower appellate Oourt has 
not effectively undone the fraud which 
was practised on plaintiff 1 by means of 
the sale-deed, bub has left that sale-deed 
intact and operative and has allowed 
plaintiff 1 to get possession of the pro- 
perty only if she chooses to redeem the 
mortgage. That must necessarily mean 
that a widow who admittedly has no 
independent means of her own must find 
a sum of Rs. 599 to redeem the property. 
Under the decree of the lower appellate 
Court it would nob be to the interest of 
plaintiffs .2 to 4 to find the money for 
plaintiff 1 to redeem the property, for 
on her death the property would go to 
the vendee on payment by him of Rs. 599 
to the heirs of plaintiff 1. In my opi- 
nion the equities seem to be in favour of 
the plaintiffs and it has not been shown 
that the defendants are entitled to benefit 
by a transaction which has been proved 
to be fraudulent and collusive. 

I iwould reverse the decree of the 
lower appelUba Court and restore the 
preliminary deer ee for redemption pass- 
ed by the first Oourt with costs through- 


out. The sentence “ Bach party to 
bear his own costs ” should be deleted 
from the decree of the first Court. 

Baker, J. — I agree. The facts, which 
are rather complicated, are fully set out 
in the judgments of the Courts below. 
The principal contention in this appeal 
is as to the right of plaintiffs 2 to 4, 
who are the heirs of Bhupatrai under bis 
will, to redeem the house in suit. It 
has been found by both Courts that the 
object of the sale by Bhupatrai to the 
father of defendant 2 was to defeat the 
claim of plaintiff 1, Bai Devmani, to 
residence in the house in suit although 
she had obtained a consent decree in her 
favour, and that the sale was a collusive 
transaction. 

The first Court found that the sale was 
collusive and without consideration. 
The lower appellate Court agreed that 
the sale-deed was collusive, and was 
made with the intention of defeating Bai 
Devmani's claim but held that it was 
not nominal. He accepted the finding of 
the trial Court that the cash payment 
was not made, and the item for repairs 
was not proved. He, however, held that 
the mortgagee was entitled to claim 
Rs 599 from the vendee, and further the 
item of Rs. 400 equivalent to Bai Dev- 
mani s right of residence. This amount 
was admittedly kept by the vendee, and 
as the vendee never redeemed the mort- 
gage, and his representative is not will- 
ing to do so, it will appear that as a 
matter of fact there was no actual pay- 
ment of consideration at all. The sale, 
therefore, appears to be nominal, collusive 
and without consideration, a plea which 
is supported by the fact that the vendee 
was a person of no means, and made no 
actual attempt to get possession of the 
property, nor do his heirs wish to jdo so. 
The arguments of the learned pleader 
for the respondents founded on the ques- 
tion of sale and the vendor’s lien for un- 
paid purchase money, do not, in my 
opinion, apply to a case like the present, 
where the transaction is ^altogether a 
sham. It is not shown that plaintiffs 2 
to 4, the heirs of Bhupatrai, are estopped 
by reason of Bhupatrai's admission as 
to the validity of the sale. 

There could be no estoppel when both 
parties are fully acquainted with the 
real state of facts, and the vendee, who 
was a party to a sham transaction, has 
not been led to' change his position by 
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Teason of any admission made by Bhu- 
patrai. The admission of Bhupatrai 
made in proceedings between himself and 
plaintiff 1, his daughter-in-law, was 
apparently intended to defeat her claims, 
and in the circumstances found by the 
lower Courts the admission was untrue 
in so far as it afi&rmed the validity of a 
nominal and collusive transaction. Plain- 
tiffs 2 to 4 are not members of a loint 
Hindu family with Bhupatrai, but are 
his heirs under a will, and the principal 
point argued in this appeal is whether 
they are entitled to challenge the vali- 
dity of the sale and claim redemption of 
the mortgage. It is contended that as 
they stand in the shoes of Bhupatrai, 
and as he could not have challenged the 
tran^ction, they could not do so either. 
In view of the findings as to the nature 
of the transaction, the equities are clear- 
ly in favour of plaintiffs, and the point 
is whether any provision of law prevents 
"those equities being enforced. 

The law on the subject has been clear- 
ly laid down in the leading cases of Jadu 
Nath Poddar v. Eup Lai Poddar (2) 
and Petherpermal Ghetty v Mumandy 
Servai (3), which is a decision of the 
Privy Council. The law is that when a 
transaction is entered into with a fraudu- 
lent object, if the fraud is successfully 
oarried out, the transferror cannot avoid 
it, both parties being in pari delicto. 
But it is otherwise when the fraud is not 
accomplished. The question then will 
be whether in this case the fraud was 
accomplished. The object of the fraud 
as found by both Courts was to defeat 
Devmani’s right of residence in the house 
transferred. That right, however, was 
a continuing right to which she is enti- 
tled during her lifetime, and she is yet a 
young woman. That right has been 
delayed, but it has not yet been defeated, 
for, as pointed out by the learned pleader 
for the appellants, there is no decree of 
any Court by which her right of re- 
sidence is negatived On the contrary 
there is a decree by which the right is 
•expressly declared, [t cannot, therefore, 
be said that the fraud has been carried 
out so long as Bai Devmani is not .abso- 
lutely precluded by a final decree from 
enforcing her right of residence. 

In view of the remarks of the Privy 
Council in Petherpermal Ghetty v. Mu- 
niandy Servai (3), it would appear that 
it would have been open to Bhupatrai to 


repudiate the transaction, and consequ- 
ently it is equally open to his heirs, 
plaintiffs 2 to 4 to do so I agree, there- 
fore, that they should be allowed to re- 
deem along with plaintiff 1, and I am 
also of opinion that when plaintiff 1, Bai 
Devmani, who was not a party to those 
transactions has a right of residence 
founded on a decree, it is inequitable 
that she should be compelled alone to 
redeem the mortgage, which she, a widow 
is probably not in a position to do. I, 
therefore, agree that the decree of the 
lower appellate Court should be reversed, 
and the appeal allowed with costs 
throughout. 

R.K. Appeal allotved, 
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Patkar and Murphy, JJ. 

Madhavrao Anandrao Baste — Defen- 
dant — Appellant. 

V. 

Shr% Omkareshvar Ghat — Plaintiff — 
Respondent. 

Appeal No. 46 of 1927, Decided on 
30th October 1928, from order of Asst. 
Judge, Satara, in Appeal No 18 of 1926. 

Civil P. C., S. 92 — Suit by religious insti- 
tution against trustees not of the institution 
but of different fund for recovering certain 
portion of the fund is not barred by S. 92. 

Two conditions are necessary for the ap- 
plication of S. 92: first, there must be an al- 
leged breach of any express or constructive 
trust created for public purposes of a chari- 
table or religious nature, and, secondly the 
direction of the Court is deemed necessary for 
the administration of such tiust. A suit 
brought by a charitable institution to recover 
the amount due to itself by the defendant’s 
family, who have constituted themselves trus- 
tees of the fund liable to pay certain portion 
of that fund to the institution for the observ- 
ance of the several festivals in which the in- 
stitution is interested, does not fall within the 
provisions of S. 92 because, as soon as the 
amount is paid by the defendant’s family 
they have no further interest in the admini- 
stration of the fund so far as the institution 
is concerned : A. I. R. 1023 Bom. 07; 21 Mad, 
406, Bel. on; A, I. R. 1924 Bom, 618; 23 Bom, 
659; A. I. R, 1922 Mad, 17 {F,B,) Dist, A, I, B, 
1928 P. C, IQ.iAppl. [P 164 0 2, P 155 C 1] 

Jayakar and V. D Limaye — for Ap- 
pellant. 

P. V. Kane — for Respondent. 

Patkar, J — This is a suit brought by 
the Shree Omkareshvar Ghat of Kondo- 
dant Nana Gadgil, through its vahivat- 
dars, the plaintiffs, against the defendant 
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Sardar Madhavrao Anaadrao Baste, for tioned in S. 639 should be brought as 


an account for the years 1880 to 1923 in 
respect of the amount due for 2/16th 
share payable to the plaintiff institution 
by the defendant and for the determina- 
tion of the balance due from the defen- 
dant after deducting the amounts of 
village expenses, and for the recovery of 
the balance due from the defendant. 

The principal contention on behalf of 
the defendant in the written statement 
was that the suit was bad for want of a 
certificate under S. 92, Civil P. G. 

The learned Subordinate Judge held 
that the suit was barred by S. 92, and 
O. 1, K. 8, Civil P. C , and dismissed the 
plaintiff’s suit. On appeal, the learned 
Assistant Judge reversed the decree of 
the lower Court and remanded the suit 
for decision on the merits, holding that 
the suit was not barred under S. 92 and 
O. 1, R. 8, Civil P. C. 

The defendant, in this case, is described 
as a trustee in the plaint The ancestor 
of the defendant granted a Dharadatta 
Agrahar Inam in the year 1803 to several 
institutions, viz., the Shri Mahalaxmi of 
the Bastes, the seven Ghats of Wai and 
to seventeen specified Brahmin families. 
The plaintiff institution is one of the 
seven Ghats. The defendant’s ancestor 
may be considered to have constituted 
himself and his family as trustee of the 
fund liable to the several institutions 
The learned Assistant Judge is of opin- 
ion that the present suit is brought by 
the plaintiff institution through its 
Vahivatdars for recovery of the arrears 
from a person who is the holder of the 
fund charged with the liability to pay 
for expenses of the festivals of the plain- 
tiff institution. 

The question, therefore, in this ap- 
peal, is whether S. 92, Civil P. C., bars 
the present suit for want of a certificate 
from the Collector, and whether the Sub- 
ordinate Judge had jurisdiction to decide 
the suit as it was not a principal civil 
Court of original jurisdiction. 

The scope of S. 92 has been discussed 
in a recent decision of the Privy Council 
in Abdur Bahim v. Abu Mahomed U), 
whore it was held that, under the Civil 
Procedure Code of 1877, as well as the 
Code of 1882, the question had arisen 
whether S. 639 was mandatory and, there- 
fore, all suits claiming any relief men- 

(1) A. I. R, 1928 P. 0. 16=55 Oal. 619=55 
I. A. 96 (P.O.) 


required by that section or whether the 
remedy provided by S. 639 corresponding 
to S. 92 of the present Code was in ad- 
dition to any other remedy that existed 
under the law for redress of any wrongful 
action in connexion with a public trust 
of a charitable or religious nature. The 
view of the Bombay High Court, that 
the suit which prayed for any of the re- 
liefs mentioned in S. 92 could only be 
instituted in accordance with the provi- 
sions of that section, was accepted by the 
Privy Council in the case of Abdur Ba- 
him V. Abu Mahomed (1). The question 
therefore, in this case, is whether the 
present suit falls within the ambit of 
S. 92, Civil P. C. It has been argued on 
behalf of the appellant that the suit falls 
within the provisions of S. 92. Two con- 
ditions are necessary for the application 
of S. 92: first, there must be an alleged 
breach of any express or constructive 
trust created for public purposes of a 
charitable or religious nature, and, se- 
condly, the direction of the Court is 
deemed necessary for the administration 
of such trust. It is urged on behalf of 
the appellant that there is an allegation 
in the plaint of a breach of an express 
trust created for public purposes of a 
charitable or religious nature, and reli- 
ance is placed on paras 4 and 7 of the 
counter-written statement of the plaintiff. 
It is urged on behalf of the respondent 
that the statements in paras 4 and 7 in 
the counter-written statement were made 
in answer to the contention of the de- 
fendant in the written statement that he 
was not a trustee and was not liable to 
pay anything to the plaintiff institution 
It is further urged on behalf of the res- 
pondent that in the original plaint there* 
is no express allegation of a brexch of 
trust on the part of defend int In para. 
4, it is said : 

“Some amount is being received from the- 
defendant from year to year for the Shrikri- 
shnotsava of the plaintiff’s Madhali Allioha 
Ghat (of Kondopant Nana). But it is not 
known whether the same is given in the pro- 
portion of the income received or in the por- 
portion of the right. 

And it is further stated in the same 
paragraph : 

“So the whole matter should be made 
clear.” 

It is suggested on behalf of the appel- 
lant that these statements amount to an 
allegation of a breach of an express trust 
created for a public purpose. We do not. 
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agree witih the contention on behalf of 
the appellant that there is an alleged 
breach of any express or constructive 
trust created for public purposes in the 
plaint, and though such an allegation 
may by twisting of language be spelt out 
of the statements in the counter-written 
statement we think that for the purpose 
of S. 92 there must be a clear allegation 
of a breach of an express or constructive 
trust created for public purposes. It 
does not appear from the plaint that any 
direction of the Court is invoked for the 
administration of any such trust. In the 
present case there are two trusts, a trust 
which is to be performed by the defen- 
dant in respect of the fund of which the 
members of the defendant’s family have 
constituted themselves trustees, and a 
second trust in respect of the plaintiff 
institution for the purpose of the several 
festivals which are to be performed dur- 
ing the year As soon as the amount 
payable by the defendant’s family is 
made over to the plaintiff-institution the 
plaintiffs are interested in the admini- 
stration of the trust relating to the plain- 
tiff institution, and the defendant family 
is not interested in the administration of 
that trust. In the plaint no direction is 
invoked in regard to the administration 
of the trust relating to the fund in the 
possession of the defendant’s family ; nor 
is there any direction invoked in regard 
to the administration of the trust relat- 
ing to the plaintiff institution The suit 
is a simple suit of the plaintiff institu- 
tion through its managers to recover the 
amount payable by the defendant In 
my opinion there being no express al- 
legation of a breach of a construc- 
tive trust for public purposes and there 
being no prayer for direction to the Court 
for the administration of such trust, 
S. 92, Civil P. C , does not apply to 
the present suit What we have to see 
is the nature of the suit, not in its form 
but in its substance. Though an account 
is asked for and that relief may fall under 
S. 92 (d), the present suit is really a suit 
brought by the plaintiff institution to 
recover the amount due to the plaintiff 
institution by the defendant’s family, who 
have constituted themselves trustees of 
bhe fund liable to pay certain portion of 
bhat fund to the plaintiff for the observ- 
inoe of the several festivals in which the 
plaintiff institution is interested. 

On behalf of the appellant a reference 


is made to the case of I^arayan v. VaBU^ 
deo (2). In that case the difficulty of 
deciding whether a particular case falls 
within the scope of S. 92 was recognized. 
The facts of that case are quite different 
from the facts of the present case. There 
the defendants trustees were in the actual 
management of the temple in respect of 
which the suit was brought and there 
was a prayer for a direction as to what 
should be done with the trust funds. 
The suit there was against the trustees 
of the temple in respect of which the suit 
was brought and there was a specific 
relief asking for a direction as to what 
should be done with the trust funds. 
In that case there was really a dispute 
between the parties as to who were or 
should be the trustees of a public trust. 
In the present case as soon as the amount 
was paid by the defendant’s family they 
had no further interest in the administra- 
tion of the fund so far as the plaintiff- 
institution was concerned. 

In the case of Jugalkishore v. Laksh- 
mandas (3), referred to on behalf of the 
appellant, it was held that the defendant, 
though he was not appointed as a trustee 
h|id made himself a constructive trustee, 
by purporting to manage it as temple 
property and was liable as such to the 
beneficiaries. That was a suit brought 
on behalf of a * Hindu temple by the 
pujari and five other worshippers of the 
idol alleging a breach of a constructive 
trust and praying for the removal of the 
defendant from the management and for 
settlement of a scheme under the direc- 
tions of the Court for the future manage- 
ment of the charity. 

In Nilkanth Devrao v. Bamkrtshna 
Vithal (4) it was held that S 92 applied 
only when two conditions were satisfied, 
first, either there must be an alleged 
breach of an express or constructive trust 
created for a public purpose of a charit- 
able or religious nature, and, secondly, a 
direction of the Court must be deemed 
necessary for the administration of any 
such trust. It was further held that 
unless the suit fell within the scope of 
S, 92, Civil P. C., 1908, the mere fact 
that it resembles in certain respects a 
suit which may properly be brought under 
S. 92 can afford no good ground for hold- 
ing that 8. 92 could apply. In that case 

Ts) A. I. R. 1924 Bom. 618. 

(3) [1899] 28 Bom. 669=»1 Bom. L. R. 118. 

(4) A. I. R. 1923 Bom. 67=46 Bom. 101. 
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the suit was brought by the hereditary 
muktesars (trustees) of a temple for a 
declaration that defendants 1 to 4 were 
not properly appointed trustees of the 
temple, and for an injunction restraining 
them from interfering with the plaintiffs 
in the management of the affairs of the 
temple, and it was held that the suit 
was outside the scope of that section as 
the plaintiffs were not suing on account 
of any breach of trust as contemplated by 
it, nor were they applying for any direc- 
tion of the Court for the administration 
of the trust. 

The case of Appanna Poricha v. Nara» 
singa Poncha (5), which refers to a suit 
brought by one of the trustees against a 
co-trustee for accounts, does not directly 
apply to the facts of the present case 
where the defendants are not the trustees 
of the plaintiff-institution, but trustees 
of a different fund liable to pay a portion 
of the fund to the plaintiff-institution. 

The case of Nellaiyappa Pillai v. 
Thangayna Nachiyar (6) resembles the 
present case in its essential features. In 
that case the trustees of a temple sued to 
recover from the representatives of the 
trustees of a fund constituted for special 
purposes in connexion with the temple 
worship a sum of money misappropriated 
by him and to obtain the appointment in 
his place of himself or some other fit 
person, it was held that the suit was 
maintainable without the sanction of the 
Advocate-General or the Collector under 
S. 639, Civil P. C, In the present case, 
however, there is no prayer for removal 
of the defendant from his position of a 
trustee of the fund in his charge We 
think, therefore, the view of the lower 
appellate Court is correct that the suit is 
not barred by 8. 92, Civil P. C. 

Another point which was not taken in 
the lower Court is urged on behalf of the 
appellant, viz., that the present suit 
brought by the institution described as 
Shri Omkareshvar Ghat was not main- 
tainable. On the other hand, it has been 
argued on behalf of the respondent that 
it is a religious institution and that the 
present suit is not brought on behalf of 
the public, but to enforce the individual 
right of the plaintiff-institution entitled 
to receive a portion of the income from 
the defendant. A temple is attached to 

(6) A. I. R. 1093 Mad. 17=45 Mad. 113 
(F.B.). 

(6) [1897] 21 Mai. 406*8 M. L. J. 119. 
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each of the several Ghats. We agree 
with the contention of the respondent 
that the suit is maintainable by the pre- 
sent plaintiff-institution, the Shree Om* 
kareshvar Ghat, a religious institution. 
The property can be said to belong to the 
plaintiff-institution in an ideal sense like 
other religious institutions and temples. 
The plaintiff-institution like a math or 
an idol is a juristic person capable of 
holding property and acquiring and vin- 
dicating legal rights though of necessity 
it can only act in relation to those rights 
through the medium of some human 
agency: see Jodhi Eai v Basdeo Prasad 
(7) and Bahajirao v. Laxmandas (8). 
The plaintiff-institution can, therefore, 
bring a suit through its vahivatdars, the 
Panchas. The suit, therefore, brought 
by the present plaintiff is not a suit 
brought on behalf of the public for vindi- 
cation of the rights of the general public 
as contemplated by S. 92, bub was a suit 
by the plaintiff -institution to enforce the 
right to recover the amount due bo the 
institution from the defendant. We 
think that the view of the lower Court 
is correct and, therefore, dismiss the ap- 
peal with costs 

Murphy, J. — The facts have already 
been fully set out in my learned brother 
Patkar’s judgment, and I need not; re- 
capitulate them The simple question 
before us is whether the plaintiff’s suit is 
within one of the classes covered by 
8 92, Civil P C , and is consequently 
barred by the formalities required by 
that section not having been complied 
with, or is not covered by the section. I 
think that it is not a suit of the nature 
contemplated in S 92 It was actually 
brought by certain persons, who described 
themselves as the “Panchas” of a charity 
known as “Shree Omkareshvar Ghat,” 
against the representative of the Raste 
family whdse ancestor was the donor of 
an allowance of Rs. 100 to this “Ghat,” 
apparently for the purposes of the annual 
‘ Utsava” and in support of its attached 
Brahmins. In fact, it is a claim by the 
Brahmins for what they believe to be a 
larger sum which has become available 
owing to an increase in the village reve- 
nue, out of which the allowance is to be 
paid. The class of cases included in 
S. 92 has been very clearly defined in 

(7) [1911] 33 All. 735=11 1. 0. 47=8 A. L. J. 

817. 

(8) [1903] 23 Bom. 215=5 Bom. Ii. R. 932. 
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two oases oq which C rely. The first of 
these is Nilkanth Devrao v. Bamkrishna 
Vithal (4), where the principle has been 
laid down that to be covered by the sec- 
tion there must either be an allegation in 
the plaint of a breach of trust, or a prayer 
for direction on some point in connexion 
with its management. Although it has 
been urged before us that an allegation 
of breach of trust has been made in this 
case, it certainly has not been made in 
clear terms, though it may possibly and 
with difficulty be spelled out from the 
plaintiff’s^counter written statement 

The second case I rely on is Appanjia 
Poriclia V Narastnga Portoha (6). 
Kumaraswami Sastri, J , has at p. 127 of 
the same volume clearly defined the gene- 
ral classes of cases to which S. 92 was 
intended to apply. In his opinion the 
object was that it should govern suits by 
the public, or by the Advocate-General, 
or the vindicition of the rights of the 
public in charitable trusts, and the relief 
asked for should be all or any of the 
reliefs specified in Cls (a) to (h) of sub- 
S (1) It appears to me that, looking at 
the section in the light of and with the 
aid of the opinions to be found in these 
rulings, it is not possible to say that the 
present suit, as framed, comes within any 
of the classes to which the section was 
intended to apply. I agree, therefore, 
that the learned Assistant Judge’s judg- 
ment is correct, that his order of remand 
is proper, and that the appeal should be 
dismissed with costs. 

R K. Appeal dismissed. 

A. I R 1929 Bombay 157 

Mirza and B\krr, JJ 
Emperor 

V 

ThaiHv mal Rup^Jiand ‘“Accusel, 

Criminal Appeal No. 643 of 1927, De- 
cided on 9th November 1928, against 
order of acquittal passed by Chief Presi- 
dency Magistrate, Bombay. 

(a) Bombay Prevention of Gambling Act 
(1887), S. G — Provisions should be strictly 
construed. 

The powers given under S. G are very wide 
and are apt seriously to interfere with the 
liberty and property of the subject; the section 
therefore should be strictly construed and the 
conditions required for its coming into opera- 
tion should be strictly complied with. 

[P 169 C 2] 
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Where a warrant contained somewhat in* 
accurate description of the place to be se- 
arched but it was clear from the rest of the 
description contained in the warrant that 
the inaccuracy was not so material or sub* 
stantial as to mislead a stranger if one were 
to go to the locality and attempt to find the 
place intended to bo raided, with the help of 
the warrant, 

Held', that the inaccuracy did not amount 
to more than a misdescription and was not of 
a nature to vitiate the warrant. A. I. R. 1926 
Bom. 195, Dist. [P 160 0 2] 

Per Baker t J. — The absence of numbers of 
buildings would not vitiate the warrant if the 
buildings to be searched are otherwise suffi* 
oiently described: 6 Bom. L. R. 52; A. I. R. 
1926 Sind 254; (1905) A. W. N. 105, Ref. 

[P 169 C 2> 

(b) Bombay Prevention of Gambling Act, 
S. 6 — Warrant comprising more than one 
tenement does not cease to be special. 

The words “ house, room or place " con- 
tained in S. 6 have no reference to a parti- 
cular house, room or place, or to houses, 
rooms or places if they are owned by one and 
the same person and are used for a common 
purpose. The words should be taken .broadly 
as mianing houses, rooms or places apart from 
the more restricted notion of a tenement. If 
the houses, rooms or places have substantially 
been utilize! for the common purpose of gam- 
bling it would not matter if the houses, rooms 
or places cornprised more than one tenement. 
The fact therefore that the warrant com- 
prized more than one tenement would not 
make it a general warrant. The term “spe- 
cial warrant ” has reference only to the- 
limitation as regards the person or persons 
who would be competent to execute it: 

[P 160 C 2j 

(c) Criminal P. C., S. 98 — Special warrant 
cannot be endorsed to another officer — Bom.- 
bay Prevention of Gambling Act, S. 6. 

The special wariant when issued authorizes 
the officer or officers named therein to do all 
the things that are detailed in the warrant. 
It cannot bo endorsed over to any other police- 
officer of similar rank. The only person who 
can execute such a warrant is the officer who 
IS named in the warrant. [P 160 C 2] 

(d) Public Gambling Act (1867), S. 1 — 
Books of record are instruments of gaming 
— Bombay Prevention of Gambling Act, 
S. 3. 

Books used for the purpose of registering or 
recording any gaming transaction would fall 
within the definition of “ instruments of 
gaming “ 6 Bom, L. R. 249; 29 Bom. 264, and 
40 Bom, 263, Rel, on. [P 161 C 1] 

A register or record of transactions in Am- 
erican Futures was hold to be an instrument 
of gaming 28 Bom. 616, Dist., so also a book 
which contained a register or Kacha Khandi 
transaction and Teji Mandi transactions 
A. I. R. 1922 bom, 408 and 37 Bom. 264, Ref,; 
24 Bom, 227, ReL on; Thacket v. Hardy^ (1878) 
4 Q. B. D, 685, Dist. [P 165 0 1, 2] 

(e) Contract Act, S. 30 — Delivery not 
contemplated — Contract is wagering. 

In order to decide whether a contract is of 
a wagering nature the Court must probe into- 
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the real intention of the parties. If their in- 
tention was that there should be delivery 
there is no wager, but if neither party had 
any intention to give or take delivery it is 
otherwise: Universal Stock Exchange v. Stra- 
chan^ (1896) A,C, 166; In re GievCf (1899) 1 Q.B. 
794 and 24 Bom^ 227, Ret, on* [P 170 C 2] 

P. B. Shingne — for the Crown. 

H. 0. Goyajeet O. N. Thakor, Kapa- 
dia, M. N. Ghhatrapati and F. N. 
Ghhatrapati — for accused. 

Mirza, J. — ‘This is an appeal by the 
Government of Bombay from an acquittal 
of the accused by the Chief Presidency 
Magistrate, Bombay, on a charge of keep- 
ing a common gaming house under S. 4 
(a), Bombay Prevention of Gambling 
Act, 4 of 1887. 

The main points for consideration in 
this appeal are: (l) Whether the warrant 
under which the accused was arrested 
was legal; (2) Whether the articles seized 
from the accusei’s room ware instruments 
of gaming; and (3) Whether the busi- 
ness the accused was conducting in the 
place raided was gaming. 

The learned Magistrate has found that 
the warrant of arrest was. illegal and 
that the business in which the accused 
was engaged was not of a wagering nature. 
It can also be gathered from the judg- 
ment that the Magistrate was of opinion 
that the prosecution had failed to prove 
that any of the books or articles seized 
from the accused’s room or person were 
instruments of gaming. 

The objection «taken on behalf of the 
accused to the warrant is that it is vague 
as regards the localization of the gaming, 
that there is no sketch or plan annexed 
to the warrant and that the municipal 
number of the accused’s tenement is not 
inserted in the description of the place 
set out in the warrant. It is also con- 
tended on behalf of the accused that the 
three buildings to which the warrant 
refers are not properly described. The 
Magistrate is of opinion that there can- 
not be any doubt that the warrant does 
specify with sufficient details the open 
space referred to in the warrant, but 
holds that the warrant in this case is in 
the nature of a general warrant and hence 
bad in law. He holds that the warrant 
does not contain a proper description of 
the houses or the rooms which were to 
be raided. The description contained in 
the warrant according to the Magistrate 
is both erroneous and vague. The des- 
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cription in the warrant to which excep 
tion is taken is as follows: 

** A cerUin place situate at New Satta Gully 
o3 Sheikh Memon Street in the open space 
partially covered by a tarpaulin which is 
bounded by the three chawls known as Mo- 
tishaw, Narsidas Jeykisandas and Dwarkadas 
Jeykisandas chawls and also the otlas and 
rooms on the ground-floors of the *said three 
chawls which open on to the said open space.’* 

The evidence shows that the private 
gully by which the chawls in question 
are approached has acquired the name 
in the locality of “the New Satta Gully.** 
It is in close proximity to what was 
known as “ the Satta Gully ” where 
business of a highly speculative, if not 
gambling, nature was originally being 
carried on. Since the new business came 
to be e9tablish3d in the present locality, 
the approach to those business premises 
has come popularly, to be known as “ the 
New Satta Gully,” to distinguish it 
from the original Satta Gully which is 
now known as “ the Old Satta Gully.” 
Although the public are using the New 
Satta Gully it is doubtful whether they 
have yet acquired a right of way over it 
by user. The Bombay Municipality does 
not claim it as a public road but the 
Municipal Officials for their own guid- 
ance have marked ‘it in their private 
books as the “ New Satta Gully.” The 
evidence also establishes that the main 
approach to the New Satta Gully is from 
Sheikh Memon Street. The evidence also 
shows that at the time of the raid and 
sometime prior thereto there was a tar- 
paulin which partially covered a certain 
open space bounded by three chawls in 
this locality. According to Nevvland’s 
plan the whole property is known as 
Motishaw's chawl. Motishaw apparent- 
ly was the original owner of this pro- 
perty. The property has since passed 
. through different hands and consists now 
of eleven chawls, five on one side of the 
open space or “ New Satta Gully ’* and 
six on the other side. The whole pro- 
perty was recently owned by one Jey- 
kisandas. Since his death, by a consent 
decree in 1915 in a suit in this Court, 
the property has been divided between 
his two sons Narsidas Jeykisandas and 
Dwarkadas Jeykisandas. The five chawls 
on one side of the open space or “ New 
Satta Gully ** are allotted to Narsidas 
and the six chawls on the other side 
to Dwarkadas. By the terms of the 
consent decree Narsidas and Dwarkdas 
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and their respective ^tenants are given members of the public who resorted to 


the right to use the open space or 
Gully. The evidence, .however, does 
not satisfactorily establish that the 
ohawl described in the warrant as Mo- 
tishaw’s ohawl refers to a chawl exclu- 
sively known by that name. According 
to the evidence that decription might 
very well apply to any of the eleven 
chawls situated in the locality. The 
evidence does not show that the other 
two chawls referred to in the war- 
rant as Narsidas Jeykisandas chawl 
and Dwarkadas Jeykisandes ohawl are 
known respectively by those names. Ac- 
cording, to the evidence these two chawls 
would each be known as Motishaw’s 
ohawl as much as any of the eleven chawls 
in the locality. The particular nomencla- 
ture adopted by the warrant in respect of 
the three chawls seems no doubt to be in- 
correct and may be said to amount to a 
misdescription. They are, however, in 
my opinion, sufficiently identified by 
reference to the further description that 
the otlas'and rooms on the ground-floors 
of the said three chawls open on the said 
open space which is partially covered by 
a tarpaulin. This description can apply 
only to certain three chawls out of the 
eleven and not to any of the remaining 
eight. It is further clear from the evi- 
dence that since July 1925 the Shri 
Mahajan Association had established its 
office on the second floor of one of these 
three chawls and had enlisted a large 
number of members who were doing busi- 
ness under its auspices in what is known 
as Kaoha Khandi. For the purposes of 
that business the Mahajan had utilized 
the otla on the ground -flooor of its office 
for keeping a board on which cotton rates 
were published from time to time. It 
also regarded the open space in front of 
its office as the building compound where 
it would be permissible, for its members 
to transact business in Kacha Khandi. 
Owing to these new activities a number 
of brokers and merchants had rented 
office-rooms on the ground-floors of three 
out of the eleven chawls and business in 
Kacha Khandi was being openly trans- 
acted in these rooms as well as in the 
open space roughly bounded by the three 
chawls. 

It is clear from these circumstances 
that the tarpaulin was put up on the 
open space in order to protect from the 
fiun and rain the brokers, merchants, and 


the place to transact business. The 
learned Magistrate was of opinion that 
the partial covering of the open space by 
a tarpaulin was not of much importance 
as it had since been removed. I do not 
agree with that expression of opinion as 
in my judgment what we are primarily 
concerned with in this case is to ascertain 
how the property looked at the time of 
the raid and some time prior thereto and 
not what changes it has since undergone. 

Mr. Coyaje'3 has relied on this point 
upon an additional circumstance It ap- 
pears that within the area covered by the 
warrant there are a pan or betelnut shop 
and an old cloth shop. The police-officers 
did not raid the pan shop but they raided 
the cloth shop and arrested certain per- 
sons and seized certain articles there. 
Later on they released these persons and 
returned the articles to them Mr. Coyajee 
contends that a warrant which is so 
general as to include in its purview the 
betelnut and cloth shops must be re- 
garded as a general and vague warrant. 

Section 6, Bombay Prevention of Gam- 
bling Act, empowers the Commissioner of 
Police in the City of Bombay on comply- 
ing with certain conditions to give auth- 
ority by special warrant under his hand 
to any Inspector or other superior officer 
of police of not less rank than a Chief 
Constable : 

“ (a) to enter, .... by night or by day, 
and by force, if necessary, and such house, 
room or place, [as described in the warrant], 
and 

(b) to take into custody and bring before a 
Magistrate all persons whom he finds therein, 
whether they are then actually gaming or not, 
and 

(c) to seize all instruments of gaming and 
all moneys and securities for mouey, and arti- 
cles of value reasonably suspected to have 
been used or intended to be used for the pur- 
pose of gaming, which are found therein, and 

(d) to search all parts of the house, room or 
place, which he shall have so entered, when 
he shall have reason to believe that any in- 
struments of gaming are concealed therein, 
and also the persons of those whom he shall 
so find therein or take into custody, and 
to seize and to take possession of all in- 
struments of gaming found upon such search.** 

The powers given under this section 
are very wide and are apt seriously t 9 
interfere with the liberty and property of 
the subject This section should be 
strictly construed and the conditions re- 
quired for coming into operation should 
be strictly complied with. In describing 

he place in the warrant it is necessary 
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that there should be great accuracy and 
freedom from ambiguity. In Emperor v. 
Abasbhai (1) a Division Bench of this 
Court has held that the question of the 
legality of the warrant issued under the 
provision of S 6, Gambling Act, is in the 
nature of a preliminary objection. In that 
case the warrant referre I only to house 
No 486 Budhwar Peth, Poona City, when 
the house actually searched was not 486, 
but 484, and on that description the 
Court held the warrant to bo illegU. 
That case, however, in my opinion, can bo 
distinguished from the present. 

The warrant in that case gave no other 
description of the property as there was 
in Emperor v Krishna Butna Dalvi (2) 
or in Emperor v Jhtinni (3). In the 
case before us the warrant does not give 
a description of the place which would 
identify it with some place other than 
the place which was actuilly raided. 

In considering whether the place men- 
tioned in the warrant is sufficiently 
identified we cannot overlook the fact 
that the place was being put to a parti- 
cular use, namely, of carrying on the 
business of Kacha Khandi. Halsbury in 
his Laws of England, Vol. 15, in the 
article on ‘Gaming and Wagering,* para 
599, states : 

“The ‘place* and the ‘use’ to which it is put 
are conceptions very closely connected, for the 
localization of the business of betting under- 
lies them both. Once it is established that a 
business of batting is carried on, if then it is 
found that the business is localized so that 
people may fairly bo said to resort to the place 
where it is carried on. the place is sufficiently 
defined. [See Powell v. Kempton Park Race- 
course Co. (4).] And as the ‘localization’ is 
brought by the kind of use to which the place 
is put, its presence is a question of fact”. [See 
Broxon v. Patch (5).] 

It is clear from the evidence that this 
place comprising the open space partially 
covered with a tarpaulin, the otlas and 
the rooms on the ground-floors of the 
three chawls opening out into the open 
space were all being used substantiallly 
as one place for the purpose of Kacha 
Khandi business. The cloth shop and 
pan shop included in the area would not, 
in my opinion, materially alter the gene- 
ral character of the place as one where 

(1) A. I. R. 1926’ Bom. 195-50 Bom. 344. 

(2) [1904] 6 Bom. L. R. 62. 

S C1905] A. W. N 105—2 Or. L. J. 243. 
[1899] A. 0. 143=68 L. J. Q. B. 392=15 
T. L. R. 266=63 J. P. 260=47 W. R. 685 
=80L. T. 638. 

(6) [1899] 1 Q. B. 892=68 L, J. Q. B. 588=15 
T. L. R. 312=47 W. R. 623. 


Kacha Khandi business was being carried 
on. Although the description of the three 
chawls appears to be inaccurate in some 
particulars, it is cleir from the rest oi 
the description contained in the warrant 
that the inaccuracy is not so material oi 
substantial as to mislead a stranger ii 
one were to go to the locility and attempt 
to find the place intended to be raided, 
with the help of the warrant. The in- 
accuracy does not, in my opinion, amount 
to more than a misdescription and is not 
of a nature to vitiate the warrant. 

The learned Magistrate is of opinioc 
that the ‘special warrant’ referred to ir 
S. 6, Gambling Act, has reference, in ad- 
dition to its being addressed to a parti- 
cular officer or officers to a particulai 
house or particular owner or occupier 
of that house The words ‘house, rpom 
or place’ contained in S. 6, in his opinion 
have reference to a particular house, roona 
or place, or to houses, rooms or places ii 
they are owned by one and the same per- 
son and are used for a common purpose 
There is nothing in the section which, ir 
my judgment, would restrict its operation 
to the class of cases set out by the Magis- 
trate. Houses, rooms or places, in mj 
opinion, should be taken broadly as 
meaning houses, room or places apart 
from the more resbricted notion of a tene- 
ment, If the houses, rooms or places have 
substantially been utilized for the com- 
mon purpose of gambling it would not 
matter, in my judgment, if the houses, 
rooms or places comprised more than one 
tenement. I am unable to agree with 
the learned Magistrate’s opinion that if 
the warrant comprised more than one 
tenement it would bo a general and not a 
special warrant unless all the tenements 
were held by one and the same person 
who used them for the common purpose 
of gaming The term “special warrant,” 
in my opinion, has reference only to the 
limitation as regards the person or per- 
sons who would be competent to execute 
it. The special warrant when issued 
authorizes the officer or officers named 
therein to do all the things that are de- 
tailed in the warrant The warrant 
issued under S. 98, Criminal P. 0. .is not 
a special warant as it can be endorsed 
over to any other police officer of similai 
rank. In the case of a special warrant 
the only person who can execute the 
warrant is the officer who is named in the 
warrant. The warrant in this case, in 
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my judgment, did not cease to be a special 
warrant because it applied at the same 
time to a large number of the tenements 
and persons. The common purpose for 
which the tenements were held was to 
transact Kaoha Khandi business in them 
within a particular area, and as the war- 
rant applies substantially to this area 
which tor practical purposes may be re- 
garded as a market for Kacha Khandi 
transactions, it does not, in ray opinion, 
suffer from the infirmity of being general, 
indefinite or vague 

Disagreeing with the learned Magis- 
trate’s view, I hold that the warrant is- 
sued by the Deputy Commissioner of 
Police and executed by the officers men- 
tioned therein was a legal warrant under 
S. 6, Gambling Act 

• With regard to the second point, whe- 
ther; the articles found in the accused’s 
room were instruments of gaming, the 
point is not free from difficulty. Reliance 
is placed by the prosecution in this con- 
nexion, on the three account books seized 
from the accused’s room: (1) a book con- 
taining apparently a record of transaction 
in American Futures; (2) a book contain- 
ing a record of transactions in Kachi 
Khandi; and (3) a book containing a record 
of Teji Mandi transactions entered into 
by the witness Akbarbhai. By the 
Gambling Act as since amended “instru- 
ments of gaming” include “any document 
used as a register or record or evidence 
of any gaming.” If it cm bo shown, 
therefore, that any of the above books 
was used for the purpose of registering or 
recording any gaming transiotion it would 
fall within the definition of “instruments 
of gaming ” This would appear to imply 
that the transactions recorded in the 
books must be shown to bo gaming tran- 
sactions before the books can be relied 
upon as “instruments of gaming.” In 
Emperor v Gkaganlal (6). a Division 
Ben 3h of this Court has held that a per- 
son keeping for his profit a place where 
brokers and others carry on Jota business 
i. e , wagering from day to day on the 
total sale of cotton bales in Liverpool, 
and where the wagering books are kept 
or use3, was guilty of keeping a common 
ga ning house. To the same effect is the 
ruling in Emperor v. Lahhamsi (7), 
where it was held that a single page of 
paper usel for registering wagers is an 

(6) f 1904J 6 Bom. L. R. 249. 

(7) [1004] 29 Bom. 2r>4=&Bom, Ii. R. 1001. 
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instrument of gaming within the mean- 
ing of S. 3, Bombay Prevention of Gamb- 
ling Act, 1887. In Emperor v Manilal 
(8), a Division Bench of this Court has 
held that a book used for recording en- 
tries of the bets made by those frequent- 
ing a place is an instrument of gaming 

The first book relied on by the prose- 
cution appears from its contents to be a. 
register or record of transactions in 
American Futures. Accordi,ng to the wit- 
ness Dady Mehta, a transaction in Ameri- 
can Futures is a gamble in the rise or fall 
of the price of American cotton in New 
York. This, he says, is determined every 
day on the receipt of the closing rate of 
American cotton which is generally re- 
ceived in Bombay at about 2 a. m. The 
business according to him is closed for 
the day and is not cirried over. The 
transaction is also known according to 
this witness as Jotta Patia which is a 
place where they do this class of wager- 
ing business. The unit in his gambling 
is 100 pice. A man can take any number 
of units Mr. Dady Mehta gave it as hia 
opinion that the entries shown to him from 
this book were a register of transactiona 
in American Futures. In cross-examina- 
tion Mr. Dady Mehta was unable to ex- 
plain how certain items in this book 
were arrived at. The Government 
Pleader took us through several of the 
entries which are exhibited from this 
book incluling those which Mr. Mehta 
was unable to explain in the lower 
Court and showed that the items could 
be explaitieJ by the application of the 
rules relating to American Futures ae 
deposed to by Mr. Dady ^tehta. 

The matter of these entries was parti- 
cularly within the knowledge of the ac- 
cused. S. 100, Evidence Act, requires 
that when any fact is especially w'ithin 
the knowledge of any person, the burden 
of proving that fact should be upon him. 
The acGU3,od has given no explanation of 
the entries appearing in this book either 
in his written statement or in the evi- 
dence of the witnesses he called. Mr 
Coyajee, on his behalf, has nob been able 
to show in what particular the explana- 
tion given by the Government Pleader 
can be sxid to be erroneous. He contends 
that it was for the prosecution expert 
witness Didy Mehta to have given such 
explanation and as he has failed to do so, 

(8)4.1913] 40 Bom. I. 0. 1004=1T 

Bom. Ii. R. 1030, 
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his evidence on the subject should be 
totally disregarded. The entries having 
been exhibited and the evidence of the 
expert having shown that a certain gene- 
ral rule is applicable to transactions in 
American Futures, it is open, in my opi- 
nion, for the Court to consider whether 
the exhibit on the face of it bears out 
what the witness has stated about it in 
bis evidence. I am satisfied from the 
internal evidence afforded by this book 
that it contains a register of transactions 
in American Futures. Inspector Wagle 
in his evidence has stated that when he 
raided the accused’s room he saw the 
accused transacting business in American 
Futures and in Kacha Khandi. The wit- 
ness has not favourably impressed the 
Magistrate who calls him overzealous 
and with regard to some of his answers 
that he talks sheer nonsense and natu- 
Tally does not understand what he says. 
Supported as his evidence on this point 
is by the finding of a book which prima 
facie contains a record of transactions in 
American Futures, I would not be in- 
clined to disbelieve his evidence that 
when he raided the accused’s room ho 
found accused engaged in transacting 
business in American Futures. The 
business in American Futures has come 
to have a well-known meaning in busi- 
ness circles. 

According to Mr. Dady Mehta 
there are two ways of dealing in 
American Futures. The first is known 
as business in Kacha American which is 
to buy or sell American Futures. This 
business, when it was being done in 
IBombay in the past, used to commence 
on a Saturday and was automatically cut 
on the Saturday following on the basis 
of the last closing rates wired from New 
York. No delivery of cotton was given, 
taken, or contemplated In 1918 or 1919 
the operators in this business put a stop 
to it. That was due to delay in getting 
out cables from America owing presum- 
ably to war conditions. According to 
Mr. Mehta this Kacha American Futures 
was precursor of the Kacha Khandi tran- 
sactions taken up by Shri Mahajan Asso- 
ciation in 1925. The second form of 
business in American Futures, according 
to Mr. Dady Mehta, consisted in gamb- 
ling on the prices of American cotton in 
New York cabled out from day to day. 
'TThe business was closed or cut every day 
nnd was not carried over. 
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The learned Magistrate has referred ta 
the case of Sassoon v. Takersey (9), as 
laying down that dealings in American 
Futures are not necessarily agreements 
by way of wager. The facts in that case 
show that instructions were given to 
Sassoon & Co. to purchase American cot- 
ton which they did in pursuance of their 
instructions. At all material times Sas- 
soon & Co. were carrying on business in 
partnership as merchants and bankers 
in Bombay, Liverpool and elsewhere. 
The evidence showed also that the 
contracts were in the ordinary form, that 
under such contracts delivery was ordi- 
narily demanded and given, that the pur- 
chases made were ordinary purchases for 
future delivery, and that they were made 
under contracts in the ordinary form for 
future delivery in the form in which 
cotton is ordinarily bought and sold for 
future delivery and in the form in which 
delivery is demanded and given. Under 
the contracts in that case no delivery 
was made to the defendant, but that was 
because the cotton was sold by reason of 
the defendant’s failure to deposit cover 
for the deficiency in price. The transac- 
tions to which that case refers are, in 
my opinion, very different from the 
transactions commonly known in this 
country as American Futures which are 
as described by the witness Dady Mehta 
and as they appear in the accused’s book 
I do not agree with the learned Magis- 
trate that the decision in Sasoon v. 
Takersey (9) would cover transactions of 
the kind disclosed by the accused’s ac- 
count book. The burden of proof to show 
that the account book did not bear the 
interpretation which, on the face of it, it 
seems to invito was clearly on the ac- 
cused, and, in the absence of any ex- 
planation from him or on his behalf to 
rebut the presumption which naturally 
arises, I must hold that this book falls 
within the definition of an instrument of 
gaming. 

With regard to the book containing a 
register of Kacha Khandi transactions, 
the explanation given by the accused is 
that Kacha Khandi transactions consti- 
tute a legitimate business and are prac- 
tically on the same footing as the tran- 
sactions carried on by the East India 
Cotton Association by means of forward 
contracts commonly known as “Hedge" 
contracts. The differences between t he 
(9) [1904] 28 Bom. 616=6 Bom. L. R. 5il. 
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bwo forms of transactions according to 
the accused are : (i) a difference in the 
emit for business and (2) a difference in 
bhe amount and manner of brokerage. In 
a forward contract of the East India 
Cotton Association the minimum unit 
for business is one-hundred bales ; under 
the rules of the Mahajan Association the 
minimum is five bales. Under the East 
India Cotton Association Eules, brokers 
are permitted to charge maximum broke- 
rage at the rate of annas eight per cent 
on the total price realised by the bales. 
This brokerage once charged covers the 
transaction until it is finally closed on 
the due date or by means of a cross- 
contract before due date. No fresh broker- 
age, becomes claimable if the contract is 
carried forward from one settlement day 
bo another until the due date of delivery. 
Under the rules of the Mahajan Associa- 
tion the maximum brokerage allowed is 
two annas per each bale and has no re- 
ference to the value realized. According 
bo the accused the contracts are capable 
cf being carried forward from week to 
week, but each time such forward 
bransaction takes place the constituent 
has to pay fresh brokerage as if it were 
a new transaction. The accused relies 
upon certain resolutions of the Mahajan 
Association passed both before and sub- 
sequent to the date of the raid, and cer- 
tain deliveries given and taken subse- 
quent to the date of the raid. In ray 
opinion what happened after the raid 
would bo irrelevant except in so far as 
it might throw light on the situation as 
it existed at the time of the raid and 
prior thereto 

The Mahajan Association was formed 
on 25th Juno 1925. Its raomorandum of 
association is dated 17th July 1925, and 
it commenced work on 22nd July 1925. 
From the exhibits put in, it appears that 
they quoted from day to day the rates 
for Broach Old Cotton of July-August 
1925 delivery. They were unable, how- 
ever, to produce evidence from their 
raarket of any delivery given or taken of 
Broach Old Cotton of July-August deli- 
very. On 15th August 1925, the Mahajan 
Association purported to open an Arbi- 
tration Committee to decide disputes 
arising from Souda transactions. This 
would seem to indicate that they at this 
date contemplated that there might be 
genuine transactions with regard to 
which a committee of arbitrators might 


be required to arbitrate. Ora 24th Octo- 
ber 1925, a Defaulting Committee was 
appointed and on 27bh October 1925, a 
Parakh Committee or Surveying Com- 
mittee was appointed. This again would 
seem to indicate that the intention of 
the Mahajan Association was to do 
genuine business. But they have not 
adduced evidence of any genuine business 
dispute which these committees were at 
any time called upon to adjust. On 
27th November 1925, it is alleged that 
a muccadam was appointed. The evi- 
dence on the point, however, does not ap- 
pear to be of convincing nature and the 
letter relied upon is one about which 
some doubt may be entertained. 

The term Kachi appearing in Kaohi 
Khandi is in contrast with the term 
Pakki appearing in Pakki Khandi. Ac- 
cording to the learned Magistrate tho 
only difference between the two is that 
in Kachi Khandi tho minimum unit for 
forward business is five bales and in 
Pakki Khandi it is one-hundred bales. 
This, however, does not seem to be the 
essential difference between the two. The 
fixing of the minimum unit is a matter 
of convention and may be changed from 
time to time although there is no evi- 
dence that it has been so changed in tho 
past, by the rules of the East India 
Cotton Association as by the rules of tho 
Mahajan Association. If the purpose 
were to gamble, i. e., receive or pay 
differences only without contemplating 
delivery of cotton under any circum- 
stances, a system which places the mini- 
mum of the transaction at five bales 
would appeal to a larger class of indivi- 
duals, particularly the lower middle and 
poorer classes, than a system which puts 
its minimum at a hundred bales. The 
differences to be paid or received would 
naturally be greater if the number of 
bales is larger. The liberal meaning of 
the term Pakki or Pakka is ripe or fully 
developed, and that of Kachi or Kacha 
unripe or imperfect. Generally speaking 
when dealing with certain measurements 
we find that a Pakka Seer is fuller than 
a Kacha Seer. The distinction, in my 
opinion, seems to turn on the fact that 
a Kacha Khandi consists of one bale and 
a pakka Khandi of two bales. When the 
object is only to gamble it would facili- 
tate calculation if the unit resorted to 
were of a Kacha Khandi which is equiva- 
‘ lent to one bale and not a Pakka Khandi 
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which is QQuivaleat fco fcwo bales. The 
rules of the Mahajan Association and the 
evidence in the case abundantly esta- 
blish that what was contemplated ‘in the 
Kacha Khandi transaction was the cut- 
ting of the transaction itself every 
Saturday and paying or receiving differ- 
ences as the case might be. No provision 
was made in the rules of the Mahajan 
Association as they stood prior to 21st 
January 1926 for the carrying forward 
of any of the transactions from one 
settlement day to another. The analogy 
between the “Hedge” forward contract 
of the East India Cotton Association and 
the Kacha Khandi transaction, though 
at first sight it may seem to apply, is as 
a matter of fact illusory. In a ‘Hedge” 
contract I no doubt, sometimes there need 
not be a written contract or kabala ; in 
the Kacha Khandi transactions, as they 
were being carried on, there never was a 
written contract or kabala There was 
a memorandum or entry only in the 
books of the broker or merchant Such 
a mode of transacting business might be 
permissible when the business is bet- 
ween a broker and a broker, or as in the 
case of the East India Cotton Associa- 
tion’s “Hedge” contracts when they are 
entered into as a cover for already pend- 
ing business, but in dealing with mem- 
bers of the public in respect of business 
which in no sense could be regarded as a 
cover for pending business one would 
tinder normal conditions expect a written 
contract or kabala. 

Under the East India Cotton Associa- 
tion Eules, Badla or transactions which 
are carried forward from settlement day 
to settlement day until the vaida date are 
provided for, and even in “Hedge” con- 
tracts the liability to give or take deli- 
very is not altogether eliminated The 
settlement days of the East India Cotton 
Association are loss frequent than those 
of the Mahajan Association. Broadly 
speaking, they are- on two days in a 
month. The settlement is intended to be 
for the protection of the brokers and in- 
termediate parties and for regulating and 
controlling the transactions periodically 
before the due date. It does not follow 
from that system that a transaction which 
has been entered into is cut or closed ac- 
cording to the prevailing rate in the mar- 
ket on the settlement day next following. 
In case of default in payment of differ- 
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ence the transactions may be so closed* 
But what seems to be in contemplation is- 
that under normal conditions the trans- 
action would be carried forward from one- 
settlement day to another until the due- 
date of delivery, and in the meanwhile- 
the account would bo kept clear by paying, 
or receiving differences on the interven- 
ing settlement days according to the then- 
prevailing rates. Under the rules of the- 
Mahajan Association, the transaction it- 
self would be automatically closed accord- 
ing to the rate prevailing on the Satur- 
day following the transaction. Such a 
.mode of doing business in cotton lends 
support to the statement made by Mr. 
Dady Mehta that the Kacha Khandi busi- 
ness done under the auspices of the Maha- 
. jap A^scoUtion ^was only a revival of the 
old mode of gambling in American Fu- 
tures There appears to be a close ana- 
logy between Kacha Khandi and Kachal 
Americans. The old business of American 
Futures popularly known as Kacha Ameri- 
cans commenced on a Saturday and was 
automa^tically closed on the following 
Saturday. So is the Mahajan's business 
of Kacha Khandi. No delivery was given, 
taken or contemplated, in Kacha Ameri- 
cans. So it seems is the case in Kacha 
Khandi. There is force in Mr. Mehta’s 
contention that in Kacha Khandi business 
there is only a contract as to rate but no 
contract as to commodity. The very term 
Kacjia as applied to Kacha Khandi seems 
popularly to stand for a transaction iu' 
which no delivery is given, taken or con- 
templated, as was the notion in Kacha- 
Amerioans. Kacha Americans were not 
carried forward nor it would seem are 
Kacha Khandi transactions, at any rate, 
as they were entered into up to 21st Janu- 
ary 1926. 

The term Kacha as applied to cotton 
Soudas, as the evidence in this case- 
shows, has come to acquire a special 
significance in the bazaar as meaning, 
cotton Soudas in which no delivery is 
given, taken or contemplated. The busi- 
ness of Kacha Americans had made the- 
public familiar with that notion : when- 
gambling in Kacha Americans ceased in 
1918 or 1919 it was immediately trans- 
ferred to Kacha Khandi. When the 
Mahajan took up in 1925 the business of 
Kacha Khandi they knew very well that 
they were continuing the gambling busi- 
ness under its familiar name. The Maha^ 
jan*s repeated profession that the busi*^ 
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ness in Kaoha Khandi which they had 
taken in hand was genuine and intended' 
to benefit the producers and consumers of 
*eotton was, as the evidence in the case 
ehows, a mere pretence and camouflage at 
4east up to the date of the raid. 

Begraj Gupta states that the kinds of 
business done in Bombay in cotton are (l) 
Pakka Souda, and (2) Kaoha Souda. By 
Pakka Souda business he means a busi> 
ness where delivery is to be taken and 
^iven and the transactions are according 
•to law. Pakka business, in his opinion, 
48 done only in the Marwadi Bazaar and 
at Sewri. By Kacha Souda he means 
Boudas where the rates are cut and no 
delivery is given, taken or contemplated. 
This business, in his opinion, is done in 
Motishaw’s ohawl. He further states 
ihat in Kaoha Khandi the unit is five 
Khandis. In Pakka business, he says, by 
Khandi they mean two bales, and in 
Kaoha business, by Khandi they mean one 
bale. The accused’s witness Katilal ad- 
mits that the business in Kaoha Khandi 
was originally cut on every Saturday. 
The Mahajan Association rented a godown 
-from 3rd February 1926, after the raid. 
According to the accused’s witness Mo- 
■hanlal, bye-laws for delivery were made 
«n 13th March 1926. The acpused’ witr 
ness Bishamberlal admits that the rate 
was fixed every Saturday and the trans- 
action would bo closed every Saturday. 
He also admits that if the transaction 
was to bo closed every Saturday there 
would be no question of taking or giving 
delivery. He says : 

’‘‘this waa tha naburoof tha businosa up to a 
Aitble time before the police raid.” 

Mohanlal further admits that before 
21st January 1926, the date of the raid, 
the Mahajan Association had no contract 
forms, and no resolution had been passed 
that they were to deal in Broach Cotton 
or for forward delivery only. 

The transactions entered in the Kaclfa 
Khandi book of the accused show on the 
face of them that they are settlements of 
balances in accordance with the rules and 
practice of the Mahajau Association prior 
•to 21st January 1926, of cutting trans- 
actions every Saturday and paying or re- 
ceiving differences only. It is clear that 
<the transactions of Kaoha Khandi as th?v 
were being put through up to the date of 
the raid were gaming or wagering. A 
book which contains a register of suoh 
transactions, as the accused’s book does. 


would necessarily be an instrument ofj 
gaming. 

With regard to Akbarbhai’s Teji Mandi 
transactions, the entries show that Bs. 4 
per bale were charged for Teji Mandi on 
40 bales and the rate of cotton was Bs. 
60-8-0 leaving out the figure of hundreds 
to the left as it is the practice in these 
books to do. According to Akbarbhai’s 
evidence he was charged Bs. 6 for broker- 
age which works out at aunas two per 
bale. He paid Bs. 80 for Teji Maudi and 
was asked by the accused to see him on 
the following Monday in order to ascer- 
tain and take away any profits that might 
have accrued to him from the transaction. 
It is clear from the language used by the 
accused that he must have been aware at 
the time that Akbarbhai was nob enter- 
ing into any genuine transaction to cover 
him against any possible loss to be in- 
curred by fluctuations in the rates of 
cotton pending the date of settlement or 
the date of delivery, bub that his object 
was to gamble in the rise and fall of the 
cotton market and either to lose his de- 
posit entirely if the market remained firm 
and unchanged, to make a profit it the 
fluctuation exceeded the margin of two 
for a rise and two for a fall, or to mini- 
mise his loss if the fluctuations remained 
within vthe.prescribed limit. 

In Manilal v. AlUhhai (10), a Division 
Bench of this Court, on a reference from 
the Small Cause Court, has held that 
Teji Mandi contracts should not be held 
to be wagers on account of their apparent 
nature and characteristics, and that it is 
necessary in such contracts, as in any 
other contracts, to prove the common in- 
tention of the parties as a question of 
fact A Teji Mandi contract, although it 
is of a highly speculative nature, mayi 
under certain circumstances, be regarded 
as a legitimate business and may act as 
an insurance against the fluctuations of a 
constantly changing market like the mar- 
ket in Broach Cotton. In Jessiram v. 
Tulsidas (a), Beaman, J., described a 
Teji Mandi contract as follows (pp. 623, 
624) 0/ 14 Bom. L. li, : 

“The party selling the double option is re- 
ally doing no more than backing the stability 
of the market against its possible fluctuation. 
The party buying the double option is backing 
the fluctuations of the market against its 
stability and it is pretty obvious that where 
t hese are the only or the principal contracts 
(id) A.I.R. 1922 Bom. 408. 

I (11) [1912] 37 Bom. 264=rl6 I.O, 576=14 Bom. 
li.R. 617. 
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between the parties, there can be no real in- 
tention or desire to do genuine business. 
Thus the seller of a double option for a 
future yaida takes a unit such as a bale 
of cotton or a bar of silver or a bag of 
rice at the price of the day, say Rs. 100, and 
sells the double option at say Bs. 20 per unit. 
This means, as I understand teji mandi, that 
if by the settling day the market has either 
gone up or down more than ten points, the pur- 
chaser of the double option by electing to be 
buyer or seller according as the market has 
risen or fallen at due date will make profit to 
that extent out of the seller of the double option 
If, for instance, on settling day the selling 
price of the unit is Rs. 88 or Rs. 112, the pur- 
chaser of the teji raandi by declaring himself 
a seller or a buyer would make a profit of Rs. 2 
per unit ; while if the market neither rises nor 
falls more than ten points either way, the 
purchaser of the toji mandi is a loser to the 
extent of the difforence .... Where, however, 
the Court is not concerned with the simple 
toji raandi but teji mandi ‘applied’ to the ordi- 
nary forward contracts current, .... the true 
nature of the double transaction becomes more 
difficult to analyze and understand. 1 expect, 
however, the real explanation is that toji 
mandi is not in reality applied at all to the 
subject matter of a particular forward con- 
tract but is merely entered into by way of a 
side contract and hedge upon a part or whole 
of it.” 

The teji mandi transaction of Akbar^ 
bhai had no reference to any forward pre- 
vious transaction which he had entered 
into through the accused or any other 
broker. According to the evidence, the 
accused made no inquiry as to the posi- 
tion in life of Akbarbhai and whether ho 
would bo able to fulfil his engagement 
in case he exercised his option to sell or 
purchase the forty bales of cotton at the 
current rate of the Saturday settlement 
date. The evidence leads to one infer- 
ence only that the accused clearly under- 
stood that Akbarbhai was staking Rs. 80, 
his loss being restricted to that amount 
and his profit depending upon the possible 
fluctuations in the Broach Cotton market 
between the date of his purchase and the 
settlement date It is clear from the 
evidence that the transaction was purely 
a wager, and the book registering the 
transaction would, therefore, come 
within the definition of an instrument of 
gaming. 

It is contended by Mr. Ooyajee that 
the accused acted as a broker, and what- 
ever may have been the intention of his 
constituent it cannot be said that he 
participated in any common intention of 
gaming or wagering. Prom the accused’s 
account book, JEx. 18 in the case, it ap- 
pears that the accused did not act as an 


ordinary broker. To a large extent he* 
acted as .a principal. He seems to have* 
acted as a stake-holder for his consti- 
tuents and was interested in the transac-, 
tion to the extent of making good either 
party’s default to the other. In many of 
the transactions where he has not been 
able to find a constituent to enter into a- 
cross’transaction in order to balance his- 
liability he has appropriated the transac- 
tions to himself. The position the ac- 
cused has occupied in these transactions^ 
in my opinion, amounts to that of a 
stake-holder or a book-maker who after 
having received the stake or bet secures- 
himself as far as possible by taking Ov 
counter-bet from another person- The* 
main consideration for such cross-trans- 
actions would be that the accused would' 
make his commission and be immune 
from liability if the constituents with 
whom he is dealing are on both sidesi 


solvent parties. 

In Doshi Talakshi v. Shah Ujamsi 
Velsi (12), a Division Bench of our 
Court has held that where the course qf 
dealings was such that none of the con- 
tracts wore ever completed except by 
payment of differences between the con- 
tract price and the market price on th& 
vaida day, the transaction would be a 
mere gambling for differences and the- 
broker would not be entitled to maintain 
a suit for his brokerage and any lossea 
sustained by him. 

Mr. Coyajoe has reliod upon the case of 
Thacker v. Hardy (13) where the plain- 
tiff who was a broker was employed by 
the defendant to speculate for him upon 
the stock exchange: to the knowledge of 
the plaintiff the defendant did not intend 
to accept the stock bought for him, or 
to deliver the stock sold for him, but ex- 
pected that the plaintiff would so arrange 
matters that nothing but differences 
should be payable by him. The plaintiff 
rftcordingly entered into contracts on be- 
half of the defendant, upon which the* 
plaintiff became personally liable ; and 
he sued the defendant for indemnity 
against the liability incurred by him and 
for commission as broker. The Court 
held that the plaintiff was entitled to 
recover ;for the employment of the plain- 
tiff by the defendant was not against 
publio policy, and was not illegal at 



[1899] 24=Bom. 227=1 Bom. L. R. 786 • 
[1878] 4 Q. B. D. 685=48 Ij. J. Q. B. 289^ 
=27 W. R. 158=39 L. T. 595. 
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common law, and, further, was not in the 
nature of a gaming and wagering con- 
tract against the provisions of 8 & 9 Vic. 
c. 109, S. 18. That case, in my opinion, 
turned upon the common law of England 
as modified up to that time by the statute 
8 & 9 Vic. c. 109 to which different con- 
siderations would apply. 

Having regard to the opinion I have 
formed on the two main points in this 
case with reference to the legality of the 
warrant and the seizing of the instru- 
ments of gaming, the accused would be 
rightly convicted on the presumption 
that arises under the Gambling Act. It 
is not necessary, therefore, to labour the 
remaining point, viz., whether the ac- 
cused was actually gambling. So far as 
the Kacha Khandi business was concern- 
ed the occused observed no secrecy about 
it, and from the conduct of the Mahajan 
Association and its members it appears 
that they openly challenged the police to 
prove that what they were doing under 
the guise of the rules of their Association 
was illegal. If the evidence of Inspector 
Wagle is to be believed, the accused was 
also doing business in American Futures 
and in Ank Farak both of which are 
ordinarily gambling transactions. The 
evidence would seem abundantly to 
justify a finding that the accused was 
gambling in Kacha Khandi The acquit- 
tal of the accused by the Magistrate, in 
my opinion, is erroneous and should be 
set aside. As this is the first case of its 
kind in Bombay and gambling transac- 
tions in Kacha Khandi were tolerated for 
a long time before this test case was 
brought, the punishment, in ray opin- 
ion should not be too severe. We set 
aside the Magistrate’s order of acquittal, 
convict the accused under S. 4 (a), 

Bombay Prevention of Gambling Act 
4 of 1887, and sentence him to pay a fine 
of Ks. 50 or in default' undergo throe 
weeks' simple imprisonment. 

Baker, J. — This is an appeal by 
Government against the acquittal of the 
accused Thavarmal Rupchand on a charge 
under S. 4 (a), Bombay Prevention of 
Gambling Act 4 of 1887. The accused 
was charged with keeping a common 
gaming house and was acquitted by the 
Chief Presidency Magistrate. This case 
known as the Kacha Khandi case, arose 
as follows: 

In July 1925 an Association called the 
Mahajan Association having its offices at 
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Motishaw’s chawl in the city of Bombay 
was formed with the ostensible object of 
trading in cotton. 

The formation of this Association was- 
viewed with disfavour by the East Indian 
Cotton Association, which has been re- 
cognized by Goverrnment as the official 
body controlling the cotton trade. The 
Chairman of the East India Cotton Asso- 
ciation, Sir Purshottamdas Thakurdas, 
wrote to Government that the Mahajan 
Association was merely an association 
for gambling in cotton, and was not car- 
rying on any legitimate business. 

Ultimately on 21st January 1926, 
Motishaw’s chawl was raided by the 
police under a special warrant, and 327 
persons, including the present accused, 
were arrested for gambling. The accused 
Thavarmal and his Mehta were tried by 
the Chief Presidency Magistrate and ac- 
quitted, and Government have preferred 
this appeal against the acquittal. 

The present case is a test case and has 
been argued for several days. 

Two points arise for consideration: 

1. Whether the warrant is legal ? 

2. Whether the transactions carried 
on by the accused fall within the purview 
of the Bombay Prevention of Gambling 
Act ? 

The accused is a member of the Ma- 
hajan Association. Although the second 
point gives rise to many questions of law 
and fact, the real point is only whether 
the accused who is a broker was carrying 
on genuine business ultimately leading to* 
actual delivery of cotton, or whether he 
was merely gambling in differences, no* 
delivery being in contemplation. 

The learned Chief Presidency Magis- 
trate was of opinion that the warrant 
was bad because it gave an erroneous andJ 
vague description of the place to be 
searched and consequently no presumpbionu 
could arise under S 7 of the Act. 

There are two plans on the record. 
The place in question consists of a num- 
ber of chawls with an open space betweem 
them, which at the material time was- 
covered or partly covered with tarpaulins 
situated in New Satta Gully off Sheikh 
Memon Street. Entering from Sheikh. 
Memon Street five chawls on the right 
belong to Narsidas and six chawls on the 
left to Dwarkadas, the passage between, 
being used in common by the owners.They 
are brothers and there was a partition! 
between them in a High Court suit. 
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Ifc is now admitted that the whole of 
these chawls are known as Motishaw’a 
chawl. The offices of the Mahajin Associa 
tion are situated on the first floor of one of 
the chawls belonging to Dwarkadas. The 
open space between the two blocks ap- 
pears to have been usei as a inirket The 
ground-floors of the cliawls are let out 
separately as shops and offices, and are 
separately nuinberel. The room of the 
present accused is No. 14 of one of the 
blocks belonging to Narsidas. The war- 
rant which is at p 56 of the print defi- 
nes the place to be searched as follows : 

“ A coroiMii plac3 sitiiafco at Now Satta Gully 
off Shofkh M 3111011 Stroob lajho opiri space 
partially covered by a tarpamiii which is 
bounded by the fchreo chawls known as Moti- 
flhaw, Narsidas Jeykisandas and Dwarkadas 
Jeykisandas chawls and also the otlas and 
rooms on tho ground-floors of the said throe 
chawls which opan on to tho said opan space.** 

It is in evidonoo and is not disputed 
that the whole block of buildings is 
known as Motishaw’s cliawl. There is no 
single chawl known as Motishaw’s chawl, 
or as Narsidas Jeykisandas and Dvvarka- 
-das chawl On the other hand the learned 
Magistrate has found in his judgment 
{p, 43 of tho print) that at the same time 
there cannot be any doubt that the war- 
rant does specify with sufficient details 
to identify or locate the open space in 
Question. 

He, however, holds that : 

“ The opan space in quesbiou is not ui the 
occupation of any one individual or firm. It 
is a common passage belonging to tho two 
brothers Dwarkadas and Narsidas kept open 
for the benefit of all those who live in the 
surrounding chawls and to which the public 
have free and unhindered access at any time 
In tl\|9 day. It is not in the ooeupation of any 
single individual or firm. The covering of a 
part of it by tarpaulin was only accidental. 
It is not in existence now. It was put up pro- 
bably to shield tho public from rain and sun. 
There is nothing to show that it was ever in 
tho use and occupation of any one.” 

He, therefore, holds that it is a public 
street or thoroughfare within the meining 
of 8. 12 of the Act. 

Now, in the present case, we are not 
oonoerned with tho open space because 
the accused was arrested and the alleged 
instruments of gaming were found in his 
room which is No. 14 on the ground-floor 
of a chawl belonging to Narsidas on the 
western side of the open space, nor is 
there any charge against him of gaming 
in this open space. But though tho 
learned Magistrate is correct, strictly 
speaking, in saying that this space is 


open to the public (and the plan shows 
that access to old Sitta Gully is obtained 
through this open space) 1 have not the 
slightest doubt that this open space 
which is irnmeliately in front of the pre- 
mises of the Mahajan Association is used 
as a market whore cotton business is car- 
ried on. It is not uncommon in Bombay 
and indeed in other cities also for busi- 
ness to be carried on in the open air. It 
is highly improbable that a tarpaulin 
would be put up to protect mere passers- 
by from sun and rain. We have the evi- 
donee of several police-officers, which is 
referred to in detail in the judgment of 
the learned Magistrate, that cotton deal- 
ings are errried on to a large extent in 
this open space which is immediately in 
front of the rooms or offices of the vari- 
ous deilers and in addition to this we 
have a reference to it at p 72 of the 
print in Ex 22, which is an extract from 
the minutes of the Managing Committee 
of the Mahajan x\ssociation for 2lst July 
1925, which refers to the passing of a 
resolution prohibiting the doing of any 
other business except business in cotton 
in the compound of the Association while 
the biziar is working. 

Tho offices of tho Association are in the 
first floor of a house fronting on this open 
space It is not suggested that the As- 
sociation owns any compound elsewhere 
or that there is any other open place 
which could be described as the compound 
of the Association I have not the least 
doubt that this open space is the com- 
pound referred to and that business in 
cotton is carried on there by the members 
of tho association including those who 
occupy offices adjacent to the open space 

There has been a great deal of argu- 
ment with regard to the warrant and 
various cases have been quoted, but each 
case must be decided on its own facts. 
The simple test which I propose to apply 
is whether the description in the warrant 
is sufficient to enable a stranger to find 
the place to which the warrant was in- 
tended to apply 

No doubt a warrant which mentioned 
a wrong street or a wrong number of a 
house in the correct street would be 
misleading, because a stranger would go 
to a place other than that to which the 
warrant was intended to apply. 

There is no doubt that the warrant in 
this case was intended to apply to the 
place where the members of the Maha- 



1929 

jaa Associatioa carry on business. New 
Satta Gully off Sheikh Menaon Street is 
mentioned and it is admitted by the 
learned Chief Presidency Magistrate that 
the open space partly covered by a tar- 
paulin is sufficiently identified. The 
mistake is as to the three chawls which 
are said to bound it and are described as 
Mobishaw’s Narsidas’ aud Jeykisandas’ 
whereas there are no chawls known by 
these names. The whole of the place is 
known as Motishaw's chawl. There are 
six chawls on the one side of the open 
space and five on the other. 

On the other hand the warrant describes 
the open space as bounded by three chawls 
and refers to the otlas and rooms on the 
ground-floors of the said three chawls 
which open on to the said open space, 
and it is contended by the Government 
Pleader that if, as is admitted, the open 
space is sufficiently described, the chawls 
opening on to it are also sufficiently des- 
cribed The plan shows that the room 
occupied by the accused is on the ground- 
floor of one of the chawls opening on to 
the open space in question and as the 
warrant gives authority to search the 
otlas and the rjoms of the three chawls 
which open on to the open space the 
police had authority to search it. 

I do not attach any importance to the 
names of the chawls if they are suffi- 
ciently described. It is a fact that the 
buildings on the right belong to Narsi- 
das and those on the left to Dwarkadas 
and that the whole locality is known as 
Motishaw’s chawl. The number of the 
buildings also appears to be uncertain. 
According to witness Bapubhai Desai 
(p, 25) called for the defence who made 
the plan Ex. 14 there are seven build- 
ings and a small shed. He made a sur- 
vey in February 1926 and states that 
entering from Sheikh Memon Street 
there are in the right two four-storeyed 
buildings and further on there is another 
building separate from the two. This 
makes three on the right. On the left 
there are four buildings aud a separate 
shed. There is also another shed at- 
tached to the second building. If the 
sheds are counted as buildings this makes 
six on the left. In all nine, or omitting 
bhe sheds, seven. The plan, Ex. 14, 
put in for the defence shows three blocks 
buildings on the right and one on 
Jhe left. 
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The Managers of Narsidas and Dwarka- 
das property have been called. 

Harilal (p 26), Manager of Narsidas, 
says : 

“ There are in all about eleven buildings. 
My Seth owns five of them and his brother 
owns the remainder.” 

Narotamdas (p. 25), manager of Dwar- 
kadas, does not give the number of buil- 
dings 

But it is not shown that there are 
more than three chawls opening on to 
the open space or that this description 
applies to any other three chawls in this 
locality. 

The learned counsel for the accused 
has argued that as all the chawls are 
known as Motishaw's chawl and no 
particular building is known as such, it 
would have been open to the police to 
search any of the eleven chawls But 
the warrant specifies the chawls which 
bound the open space and the otlas and 
rooms of the said three chawls which 
open on to the said open space. 

Supposing the warrant had merely 
mentioned the buildings as Motishaw’s 
chawl opening on to the open space therS 
would have been no misdescription. 
Though there may be a number of chawls 
in the oart known as Motishaw’s ohawl| 
it is not shown that there are more than 
three which answer to the description in 
the warrant, i. e., which bound the open 
space, and the open space being suffi- 
ciently identified I am of opinion that a 
person given this warrant would be able 
to find the chawls intended by the 
warrant. 

It "9 in evidence that the rooms in the 
chawls are separately numbered, but the 
absence of numbers would not vitiate the 
warrant if the buildings to be searched 
are otherwise sufficiently described : cf 
Emperor w Krishna Rutna D dvi (2) ; 
Bhanji v. Emperor (14) and Emperor v 
Jhunm (3). I am of opinion that the 
warrant is not bad for misdescription. 

Turning to the other part of the case, 
this presents a good deal of difficulty. 
In the accused’s room were found books 
of account which, it is contended, were 
used for recording gambling transactions 
and are, therefore, instruments of gam- 
ing under the rulings in Emperor v. 
Tribhovandas (15); Emperor v. Ghagan- 
lal (6) ; Emperor v. Lahhamsi (7) and 

(14) A. I. R. 1926 Sind. 254-20 S. L. R. 10. 

(15) [1902] 26 Bom. 583=4 Bom. L. R. 271. 
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Emperor v. Manilal (8). Bub, ia order 
that the presumptioa under S. 7 of 
the Act should arise, it is necessary 
to prove that these books reoord 
gaming transactions, and as the books 
themselves- are nob easy to under- 
stand, and the accused has not explained 
the transactions, the case is one of some 
difficulty. A marked currency note for 
Bs. 100 given by the Deputy Commis- 
sioner of Police to the witness Akbar* 
bhai was also found at the date of the 
raid which is 2l8b January 1926. The 
evidence is voluminous and the arguments 
have lasted nearly a week. The prosecu- 
tion in this case are instructed by the 
East India Cotton Association which is 
the body recognized by Government as 
controlling the cotton trade of Bombay: 
vide Bombay Cotton Contracts Act 14 of 
1922. The present case is really a fight 
between the East Indian Cotton Associa- 
tion and the Mahajan Association of 
which the accused Thavarmal is a 
member. Stated broadly, the case for 
the prosecution is, that the object of the 
Mahajan Association was not to do 
genuine business in cotton but to gamble 
in the differences in cotton prices, no 
delivery of actual cotton being contem- 
plated, and all contracts being finally 
closed every Saturday at the prices rul- 
ing at Sewri, the East India Cotton 
Association’s market 

The case for the defence is that the 
Mahajan Association is doing genuine 
business in forward contracts ia Broach 
cotton only, and that the only difference 
between it and the East India Cotton 
Association is that its minimum is five 
bales, while the East India Cotton 
Association’s minimum is a hundred 
bales, and that it has a weekly settle* 
ment every Saturday while the East 
India Cotton Association has a fort- 
nightly settlement. The East India 
Cotton Association does business in other 
varieties of cotton besides Broach. 

The raid in question occurred on 
2lst January 1926, and we are only con- 
cerned with the method of doing busi- 
ness up to that date. Presumably, as a 
result of that raid, the Mahajan Associa- 
tion subsequently passed a number of 
resolutions relating to the hiring of 
godowns, etc,. and have put in a deli- 
very book relating to deliveries of cotton 
in April 1926. It is in evidence that 
there is only one crop of Broach cotton 
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in the year which comes in about Marchi 
or April, and it is the case for the de- 
fence that as the Mahajan Associatioa 
started business in July 1925 there could 
be no question of delivery of Broach 
cotton which was not due till March or 
April of the following year. It is in 
evidence that business is some times 
done in the old crop, but it is not the 
case of the Mahajan Association that 
their members dealt in that. 

The case-law on the subject of wager- 
ing contracts is voluminous, but the 
general result of all the numerous cases 
quoted which are nearly all civil cases, 
is the same, viz., that the Court must 
probe into the real intention of the 
parties If their intention was that 
there should be delivery there is nc 
wager, but if neither party had any in- 
tention to give or take delivery it ia 
otherwise : cf. Universal Stock Exchange' 
V. Strachan (16), In re Gieve (17) and 
Doshi Talakshi v. Shah Ujamst 
Velsi (12). 

It is the contention of the prosecution 
that the operations of the Mahajan As- 
sociation and of the accused as a member 
of that association were pure and simple^- 
gambling in differences in cotton parties, 
and as all transactions were closed, or as 
the witnesses say “ cut ” every Saturday, 
there was originally no question of car- 
rying over any contract to a subsequent 
settlement day. Consequently, there 
could be no question of delivery of 
cotton, none being available in the^ 
market, and the whole object of each and 
every transaction was simply that the 
parties should pay or receive the differ- 
ence between the price at which they 
had contracted to buy or sell and the 
closing price at Sewri on Saturdays. No 
contract could be more than a few daye-> 
in existence, consequently it Was im^ 
possible for any party to get ready cot- 
ton even if it was available (which at 
that time of the year it could not be) 
nor were there any facilities for storing 
it. The whole business consisted simply 
of paper transactions with no connexion 
whatever with the actual commodity, 
the only controlling factor being the 
closing price of cotton at Sewri every 

Saturda y. 

(16r[18961 aT 0. 166=65 L. J. Q. B. 429=60 
J. P. 468=44 W. R. 497=74 L. T, 468. 
(17) [1899] 1 Q. B. 794=68 L. J. Q. B. 509=15 
T. li. R. 251=6 Mansoa. 136=47 W. R. 
441=90 L. T. 438. 
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The case is further complicated by the 
introduction of Teji Mandi transactions, 
but I do not think I need go into details 
as regards them, because whatever was 
the form of the dealings between the 
parties, the essential point in this case is 
whether the common intention of the 
contracting parties was to deal only in 
differences. 

Assuming that the accused dealt in 
Teji Mandi transactions, the observa- 
tions of Beaman, J. in several cases of 
this Court as to the essentially wagering 
character of such transactions have been 
disapproved of in later oases : cf. Marti- 
lal V. Allihhai (10), where it was held 
by Shah, Ag. C. J. and Crump J. that no 
general proposition can be laid down 
that there is no legal presumption that a 
Teji or Mandi contract is a wagering 
contract and the usual test must* be 
applied, viz., where it is shown that 
the common intention of the parties 
was that in no case delivery was to be 
taken or given but that in all oases 
differences should be paid, then the par- 
ties are wagering 

The only question in this case, there- 
fore, is whether the transactions with 
which we are concerned represent genuine 
business transactions or are only paper 
transactions with no references to genu- 
ine purchases and sales 

In order to decide this point it will be 
necessary to give a brief history of the 
Mahajan Association before coming to 
the actual dealings of the accused. 

But I will first refer to an argument 
which has been raised by the learned 
counsel for the defence, based on the 
English case of Thacker v. Hardy (13). 
It is argued that the accused acted 
merely as a broker and that there can be 
no presumption of gambling when a 
broker intervenes between two principals 
who are unknown to each other, nor can 
the broker who was merely to carry out 
the instructions of his clients be held 
responsible for their intentions even 
they may have no intention of giving or 
taking delivery, and that he derived no 
gain from the transaction, except the 
commission he was to receive, whatever 
might be the result of the transaction. 
The position of the accused, however, 
does not seem to be that merely of a 
broker. 

Exhibit 1-3-C at p. 63 of the print is a 
translation of an account in accused’s 
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books for 6th February 1926. It contains 
a largo number of credit and debit en- 
tries which balance each other, amoun- 
ting altogether to Bs. 2,845. Each 
credit item has a corresponding debit 
item. These entries are in the names of 
various constituents but in several in- 
stances the entry is credited or debited 
to the account of accused himself. 

There are no serial numbers and I have 
had to count the entries. 

On p. 63, item 8, on the credit side is 
200 credited to Seth Khata (i. e. the 
owner of the business — the accused). 
The corresponding entry on the debit 
side is in three items, 100 to Vardo 
Magan, 75 to Japan (presumably some 
Japanese operator) and 25 to Bhimraji. 
As there is an entry of 57-0-0 against 
item 8 the 200 does not represent money 
but units, whether bales of cotton or 
what are called according to the prose- 
cution, Dediyas. 

Again on p. 64 the last item but one on 
the debit side is 50 debited to the account 
of Shah (i. e. proprietor). 

The first item on p. 65 is 150 credited 
to Shah Khata followed by a number of 
figures, and on the debit side 50 debited 
to Shah. 

Similarly, the last two items on the 
debit side are 50 and 100 debited to the 
account of Shah. This makes 150 which 
is balanced by four items of 50, 65, 15, 20 
debited to four different constituents. 

The accused has not explained to what 
these entries refer. I will deal here- 
after with the explanation put forward 
by the prosecution, but the point I am 
on now is that it appears from the 
entries, of which there are eighty on the 
credit side and eightyone on the debit 
side, that the accused as far as possible 
covered each credit transaction by a 
corresponding debit transaction with 
another customer, but when he could not 
do so, he took on the transaction him- 
self’ the entry in such cases being credi- 
ted to the Shah or Sbeth Khata, mean- 
ing himself. The result would be that 
he himself would take the profit or pay 
the loss resulting at the closing of the 
transaction. 

In order to do this he must have been 
perfectly conversant with the nature of 
the transactions, which are all entered 
in one running account, and the argument 
that he acted merely as a broker and was 
ignorant of the nature of the transadtions 
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'Entered into by his clients appej»rs to me 
to be untenable. 

As I have already said the case of the 
.prosecution is that the sole object of the 
Mahajan Association was to deal in 
differences, no delivery of actual cotton 
being contemplated, and all contracts 
being closed every Saturday at the rate 
prevailing in the Sewri market. The 
Mahajan Association carried on business 
quite openly, and freely placed their 
books at the disposal of the police. 
Their contention is that they were doing 
.genuine business in forward contracts in 
Broach cotton. 

1 do not propose to go in detc.il into 
the objects of the Association as set forth 
at great length in the record. The 
prosecution contend that these objects as 
put forward in the books of the Associ- 
tion are all camouflage designed to con- 
ceal the real object which was gambling 
pure and simple. 

The material dates are : 

The Mahajan Association was formed 
on 25th June 1925 (p. 69). 

It was registered with the Registrar of 
<jompanies on 18th July 1925. 

ft commenced business on 22ad July 
1925. 

On 29th July 1925, Sir Purushottam- 
das Thakurdas, the Chairman of the East 
India Cotton Association, addressed a 
letter (p. 116) to Government in which he 
described the business carried on by the 
Association as KaohaKhandi transactions, 
which are purely gaming and wagering 
transactions in which delivery of the 
cotton is not given or taken or contem- 
plated and is in fact impossible in that 
particular form of transaction 

The Mahajan Association appointed an 
Arbitration Committee on 15th August 
1925 (p. 73), to settle disputes with re- 
gard to Soudas (transactions). 

It was decided that four members 
should be sent to Sewri every Saturday 
to ascertain the closing rates. 

On 27th August 1925, articles were 
adopted, Ex. 21, pp. 71-97. 

On 15th October 1925, a meeting was 
held at which reference was made to the 
tieooessity of hiring godowns for the pur- 
pose of storing the goods of those mem- 
bers who desire to tike or give delivery 
when the “vaida” arrives. 

This would seem to indicate that de- 
livery was not contemplated in all oases. 
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On 27th October 1925, a Parakh (test 
ing) Committee was appointed. 

On 28th October 1925, Sir Purshot- 
tamdas Thakurdas sent a second letter to 
Government adverting to a resolution 
of the Mahajan Association, dated 
15th October 1925, referring to delivery, 
p. 121. On 4th 1926, there was an 
extraordinary meeting of the Association 
at which several resolutions were passed 
(p. 100). One (No. 2 at p. lOl) is of 
importance and may be given full It 
runs as follows : 

“The rates in respect of the settlement of 
whatever transactions may be standing dur- 
ing the current week shall be pai4 on every 
Saturday at 2 30 half past two o’clock (B. T.) 
in the noon, at which time each broker shall 
carry forward every transaction of purchase 
or sale that has remained standing, whatever 
there may be on his account or his customer’s 
account, to the transactions of the next week 
so that the said transaction may continue 
further.” 

The following resolution provides that 
transactions up to the closing of the 
bazaar on Friday shall be included in the 
Saturday settlement, but an exception is 
made in the case of Teji Mandi transac- 
tions entered into on Friday which, with 
transactions entered into on Saturday, 
are considered as new transactions, i. e , 
go over to the following week. 

Payment of differences at the settle- 
ment is to be made on Monday afternoon, 

I shall again refer to this resolution 
later on. 

On 21st January 1926, the police raid 
took place. 

On 30th January 1926, the Association 
entered into a lease for godowns. 

According to ’the delivery book deli- 
veries commenced in April 1926. 

This case deals with a highly technical 
subject. But the only point at issue is 
whether there was any delivery in con- 
templation. and the question is whether 
the proceedings of the Association are 
consistent with any intention to give or 
take delivery. 

In view of the fact that the defence 
case is that the Association only dealt in 
forward transactions in Broach cotton 
(new crop), which was not available till 
May 1926, the fact that there were no 
deliveries before that date and no go- 
down accommodation is not inconsistent 
with genuine business. It is argued that 
the appointment of the Parakh (Survey) 
Oommittee in October is camouflage as 
there was then no cotton which ^ could be 
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surveyed aud tested. It is further argued 
that aoQ6 of the contracts on which de- 
livery was given is prior to the raid, and 
that no merchant has been called to 
prove that he actually gwe or took de- 
livery. In fact though they have not 
actually said so the prosecution seem to 
imply that the delivery book, Ex. 34, 
p. 226, is also camouflage or forgery. 

This is, however, a matter of inference 
and I do not think that it is proved that 
the dealings of the Mahajan Association 
after the raid were not consistent with 
the intention to give or take delivery. 

But, in my opinion, the strongest argu- 
ment which the prosecution put forward 
is that all transactions were closed every 
Saturday. If that is proved there could 
be no delivery in contemplation aud the 
transactions would be purely wagering 
The fact that the rates at which settle- 
ments were made were obtained from 
Sewri every Saturaday is not conclusive, 
as the settlement has to bo fixed at some 
rate. The East India Cotton Association 
also has settlements though at longer in- 
tervals. But, if a transaction entered 
into at the earliest on a Saturday is 
finally closed on the following Saturaday 
it seems to be entirely inconsistent with 
any intention to give or take delivery as 
no cotton could bo received within such 
a short period at that time of the year. 

In this connexion 1 may refer to the 
evidence of defence witness Bishamberlal 
at p 32. (The judgment then discussed 
this and other evidence and concluded ) It 
follows that as the persons engaging in 
such contracts had no intention of giving 
and taking delivery their only intention 
was to take and receive differences, that 
is, their common intention was to wager, 
and the contracts are wagering contracts 
and the persons taking part in them fall 
under the definition in S. 3, Bombay Pre- 
vention of Gambling Act. It has been 
urged by the learned counsel for the de- 
fence that the East India Cotton Associa- 
tion witnesses have admitted that in their 
market Hedge contracts are settled by set- 
ting off one against the other and not by 
delivery and that a large number of Hedge 
contracts are settled from day to day. This 
may be so, but the difference, as I under- 
stand it, is that in legitimate business 
Hedge or cover contracts are ancillary or 
subsidiary to the main contract and are 
merely designed to protect the operator 
against loss. There may be many settling 


days between the making of the original 
contract and the date of delivery, but the 
original contract continues to subsist and 
ultimately ends when delivery is given or 
taken The subsidiary Hedge or cover 
contracts may be settled in various ways 
but that does not affect the ultimate obli- 
gation to deliver or take delivery of the- 
actual cotton itself This is a different 
matter to a contract which ends auto- 
matically in a maximum period of a week 
and in which the parties have no inten- 
tion to deliver. 

I am, therefore, of opinion that the 
description of these operations of the 
Kacha Khandi market by Sir Purshot- 
tamdas Thakurdas in his letter at p. 116' 
was correct 

I must, however, say that from the 
date of the resolution regarding carrying, 
over contracts coming into force (23rd 
January 1926), the matter bears a diffe- 
rent aspect, and from that date the opera- 
tions of the Association would be prima 
facie legitimate, unless it wore shown 
that the resolution was mere camouflage 
and not intended to be acted upon. That, 
however, is not a question in this case 
As a matter of fact we find that a godown 
was hired, a mukkadam (for delivery)^ 
was appointed, and as far as appears from 
the record actual deliveries given in April 
and May, so that I do not siy that the 
Association is not now carrying on legi- 
timate business. ^ 

But the resolution regarding the cirry- 
ing over contracts cime into force on 
23rd January 1926, two days later than 
the police raid on 2Lst. This brings me 
to the business carried on by the accused 

In view of the conclusion at which T 
have arrived after a careful study of the* 
record, that the transactions carried om 
by the Association up to 23rd J inuary 
1926, were such that no delivery was con- 
templated or indeed possible, the re- 
mainder of the case, that is, the nature 
of the transactions carried on by the ac- 
cused, presents little difficulty. It is not 
the case of the accused that he carried on 
business otherwise than according to the 
rules and practice of the Association. 
His written statement (Ex. 13, p. 38) is 
to the effect that he does business under 
the constituted rules arid bye-laws of the 
Association Para. 7 refers to the car- 
rying forward of contracts at the settle- 
ment rates, which I have already dealt 
with at length. 
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Ifc follows thafc if no delivery was given 
or taken up to the date of the police 
raid the accused is in the same position 
e»s the rest of the Association. 

But in this case we have also the ins- 
tance of Akbarbhai, a pan-seller (p. 14), 
who was given a marked Rs. 100 note by 
the police for the purpose of betting on 
Teji Mandi. The accused admits this 
•oontract and the marked note was found 
in his shop. The entry appears in accus- 
^ed’s books at p. 63, 40 (credited) to Ak- 
barbhai, 60-8. Owing to the polics raid 
this transaction was not carried through. 

Akbar is a pan-seller and not a dealer 
in cotton. He says himself he knows 
nothing of cotton dealings. No enquiry 
was made as to his solvency. He went 
lihere on 2l3t January (Friday) and was 
told to come on Monday to see if ho had 
made any profits. The learned Magis- 
trate admits at p. 48 of his judgment 
that Akbar who, it is evident, entered 
into a transaction in Kacha Kbandi for 
"forty bales neither contemplated giving 
nor taking delivery, but he holds that 
accused is a broker and placed the trans- 
. action with his other constituents. 

I have already referred to the fact that 
the accused himself took up the responsi- 
bility of some of the transictions himself 
and that he was perfectly aware of the 
■nature of these, vjz., that no delivery was 
ever contempigted. I hold that Akbar*s 
transaction was gambling pure ahd 
•simple. 

It is quite immaterial for the purposes 
• of this case as to the manner in which 
the transactions were settled. The ac- 
cused has not explained the entries in 
his books, and though the prosecution 
have attempted to explain this they have 
not been very successful in so doing. 

Once it is held that the transactions 
•simply represent payment of differences 
it matters little how the differences are 
calculated, and whether the units are 
bales of cotton or what are called, accor- 
ding to the prosecution, Dediyas. It is 
unnecessary to go into details of Teji 
Mandi. It matters little whether the 
accused was dealing in American Futures 
or not. His accounts are unintelligible 
and he is the only person who could ex- 
plain them, which he has not done. I 
am satisfied that the accounts represent 
transactions in differences only and have 
no relation to genuine transactions lead- 
ing to actual delivery. They are, there- 
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fore, wagering contracts and as such 
within the definition of wagering in the 
Act. I disagree with the view taken by 
the learned Magistrate, and I am of opi- 
nion that the accused is guilty and should 
be convicted. 

This being a test case, and as far as I 
know the first case in which dealings in 
cotton have been held to be amenable to 
the criminal law, for the numerous oases 
on the point are all civil cases, I do not 
think it necessary to inflict more than a 
nominal punishment, and I, therefore, 
agree in the order proposed by my learned 
brother. 

D.D. Sst CLStdc* 
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Madgavkar, J. 

Narhar Narayan Deshpande — Appel- 
lant. 

V. 

Ganpati Hart Shinde — Respondent. 

Second Appeal No. 1 of 1926, Decided 
on 2nd November 1928, against decision 
of Asst. Judge, Satara, in Appeal No. 20 of 
1925. 

Land Tenure— Mirasi tenure— Permanent 
lease by vatandar — His successor accepting 
rent without objection for more than twelve 
years — Tenant cannot be ejected at least for 
the successor’s lifetime. 

A kulkarni vatandar passed in 1886 a 
miraspatra or permanent lease in favour of G. 
The lessor died in 1895 and was succeeded by 
his son N. From 1895 to 1919 N who was ad- 
mittedly aware of the permanent lease and its 
entry in the Record-of-Rights took no steps to 
set it aside but on the contrary took the rent 
recited in tne permanent lease from G, In 
1923 N sued G for ejectment ; 

Held ', that as N continued the permanent 
tenancy granted by the father at least during 
lifetime G could not be evicted. 

[P 175 G 1] 

K. N. Koyajee--iov Appellant. 

P. V. Kane — for Respondeat. 

Judgment. — The question in this ap- 
peal is, whether the plaintiff-appellant is 
entitled to eject the defendants -respond- 
ents. Both the lower Courts held against 
the plaintiff, who appeals. 

The lands were part of the kulkarni 
vatan lands of the appellant’s family. 
The appellant’s father, who was a kul- 
karai vatandar, passed in 1886 a miras- 
patra ^ or permanent lease in favour of 
the father of defendant-respondent 1. 
The lessor died in 1895 and was succeed. 
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0 d by the appellant. S’rom 1895 to 1919 
the appellant who was admittedly aware 
of the permanent lease and its entry in 
the Reoord-of-Rights took no steps to set 
it aside but on the contrary took the rent 
recited in the permanent lease from the 
respondents from year to year until he 
brought the present suit in 1923 The 
trial Court held that the appellant was 
estopped from bringing the present suit 
and that it was barred by limitation, not 
having been brought within twelve years 
of his father's death and his own succes- 
sion as vatandar in 1895. 

The appeal turns on two questions: one 
of fact, and the other of law. The ques- 
tion of fact is, whether, after the father’s 
'death in 1895, the appellant ratified and 
•oontinued the lease at least for his own 
lifetime. The question of law is, whe- 
ther the present suit is barred by limi- 
tation. 

On the first point, the appellant’s ad- 
mission quoted at pages 6 and 7 in the 
judgment of the trial Court is clear. It 
is as follows : 

“ The permanent tenancy of the time of my 
iather was oontinued even after hia death till 
1919.” 

Such an inference would have been 
permissible even from the appellant’s 
own conduct from 1895 to 1919 in con- 
tinuing the arrangement during his 
father's time undisturbed even though he 
knew of it and knew of its entry, being 
himself kulkarni. This express admission 
places the matter beyond doubt. The res- 
pondents are, in my opinion, entitled to 
succeed on this admission and finding that 
bhe appellant continued the permanent 
benanoy granted by the father. It fol- 
lows that at least during the appellant’s 
lifetime, the respondents cannot be 
evicted. 

Strictly speaking, therefore, it is not 
necessary to decide the second question. 
Id view of the authorities quoted in the 
judgments of the lower Courts and 
the arguments, and without expres- 
sing any opinion on the rights of 
vatandars who might succeed on the 
appellant's death, I am of opinion that 
the present suit by the appellant is bar- 
red by limitation. Whatever the effect 
•of the decision of their Lordships of the 
Privy Council in Madhavrao Waman v. 
Haghumth Venkatesh (1), on the autho- 

(1) A. I, R. 1923 P. 0. 203=47 BomT 798=30 
I. A. 255 (P. 0.). 
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rity of the Full Bench decision of this 
Court in Badhahai v, Anantrav (2) as 
noticed in Vishnu v. Tukaram (3) and 
Anna v. Gojra (4), it has been held that 
“ a landlord allowing the tenant to assert the 
validity of an invalid lease for the statutory 
period of more than twelve years may be de- 
barred from subsequently questioning the 
right of the tenant to hold under its terms 
Buadeaab v. Hanmanta (5).” 

Similarly, where in an ejectment suit 
by an inamdar it was shown that the de 
fendants for more than twelve years before 
the suit openly asserted their claim to hold 
as permanent mirasi tenants, it was held 
that the defendants had acquired a title 
to the limited interest claimed by them 
and could not bo ejected : Trimbak Bam- 
Chandra v. Gulam Zilani (6). The same 
view is taken in cases such as Bhagu v. 
Byramji Jijibhoy (7), and is not incon- 
sistent with the view in Manohar Vama7i 
V. More Baghunath (8). I have abstain- 
ed from expressing and opinion as to the 
right of the appellant’s successors-in-title 
as it is, in my opinion, difficult to do so 
without considering the full effect of the 
judgment of their Lordships of the Privy 
Council in Madhavrao Waman v Baghu- 
nath. For the .purposes of the present 
appeal the plaintiff-appellant fails both 
in fact and in law. 

The appeal is dismissed with costs. 

p.d./r.k. Appeal dismissed, 

“ (2) [1883] o' Bom. 198 (F.B.j. 

(3) A. I. R. 1925 Bom. 375=19 Bom. 52G. 

(4) A. I. R. 1928 Bom. 333. 

(5) [1896] 21 Bom. 509. 

(C) [1909] 31 Bom. 329=5 I. 0. 965=12 Bom. 
h R. 208. 

(7) [1892] P. J. 39. 

(8; [1836] P. J. 518. 
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Marten, C. J., and Mqrphy, J. 

Ajinaji Bamchandra — Appellant. 

V. 

Thakubai Dattatraya Deshpande — 
Beapondent. 

Appeal No. 10 of 1926, Dated 28th 
September 1928, from the order of Dist. 
Judge, Sholapiir, in Appeal No. 56 of 
1924 

Civil P. C., O. 41, R. 2S — Order of remand 
for adducing further evidence and disposal 
and also setting aside trial Court’s decree 
dismissing suit is illegal — Civil P. C., S. 41, 
R. 23. 

Under the provisions of 0. 41, when the ap- 
pellate Court is of opinion that certain find- 
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ings of fact are necessary for the proper dis- 
posal of an appeal, and that evldenoe should 
be led on these points the proper procedure is 
under B. 2 % by which the appellate Court may 
frame issues and refer them for trial to the 
Court whose decree is appealed from. It can- 
not act partlj under R. 23, which only applies 
to the case of a suit which has been decided 
on a preliminary point, and partly under 
R. 25 by calling for further findings. An 
order remanding a case for giving parties an 
opportunity to aduuce evidoucQ on a certain 
point and disposal and at the same time sett- 
ing aside the trial Court’s decrea dismissing 
the suit is teohnioally wrong. [P 176 C 1, 2] 

P V. Kane — for Appellant 

(r. B Ghitale — for Respondent 1. 

Murphy, J. — In this matter the Dis- 
trict Judge of Sholapur when dealing 
with an appeal from the decree of the 
Joint Subordinate Judge's Court of that 
place has passed an order which, we 
think, cannot be sustained under the pro- 
visions of O 41, Civil P. C. His find- 
ings on issues 1 and 2 were, that 
plaintiff and defendant 4 were not estop- 
ped from showing that they had been 
minors at the date of execution of Ex 44 
He then went on to say that an issue 
must next be raised on the question of 
fact whether they were actually minors 
or not and that evidence must be taken 
on this point because though the trial 
Court had recorded a finding that these 
ladies had then been majors, no issue had 
so far been raised on this point and the 
parties had not had a proper opportunity 
of adducing all their evidence. He next 
found on issue No '4 that the consent of 
the husbands of plaintiff and defendant 4 
was in law necessary to give validity to 
the sale which the plaintiff' was impugn- 
ing ; and also found on the latter part of 
this issue that there should have been a 
definite finding whether the husbands' 
consent had been given or not. He there- 
fore thought that the parties must be 
given an opportunity of adducing evidence 
on this point as well as on issues 3, 
5 and 8. As a result of these conclusions 
he remanded the suit to the lower Court 
for diposal iu accordance with these di- 
rections and at the same time set aside 
the original Conirt’s decree dismissing the 
suit. 

Under the provisions of 0. 41, Civil 
P. C , when the Court is of opinion, as in 
this case, that certain findings of fact are 
necessary for the proper disposal of an 
appeal, and that evidence should baled 
on these points the proper procedure is 
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under R. 25; by' whion the appellate 
Court may frame issues and refer them 
for trial to the Court whose decree is ap- 
pealed fromj. Findings should then be 
returned to the appellate Court which 
must rehear tho appeal so far As is neces- 
sary, and so dispose of it In this o^se 
the learned Judge seams to have acted 
partly under R. 23, which only applies to 
the case of a suit which has been decided 
on a prolimin iry po'nt, and so reversed 
the decree given on the strength of that 
point, and also, partly under R. 25, by 
calling for further findings I think that 
this cannot be done. In substance, what 
the order amounts to is, in my opinion,, 
that he found on tho preliminary points 
which wore points of law and then dis- 
covered that further evidence was neoes* 
sary on issues of facts and, therefore 
remanded the case for findings after re- 
versing the original decree. This order 
is teohaioally wrong, and must be amen- 
ded in this Court 

We must, therefore, vary the appellate 
Court’s docreo by directing that the find- 
ings which the original Court is asked te 
give on the issues specified in the order 
should be trie! and decided in the Sub- 
ordinate Judge’s Court, and the findings- 
on those ’issues should then be returned 
to the District Court which will rehear 
the appeal and pass an order in accord- 
ance with law. 

Both sides may adduce evidence on the^ 
issues which have been remanded by the- 
District Judge, and findings should 
returned to the District Court within a- 
reasonable time, to be fixed by the Court. 

Mart en, C. J. — I agree We vary tho 
order of lObh December 1925 by discharg- 
iug tho direction to set aside tho decree 
of the first Court and for a remand of the 
suit to the lower Court and by ordering 
instead, under 0 41 R. 25, Civil P. C. 
that the issues in question referred to in 
the judgment of the lower appellate= 
Court be tried by the first Court and that 
the findings and the evidence be returnedJ 
to the lower appellate Court, 

Bach party to bear his own costs of the 
appeal to us. 

p.d./b k. Order varied. 
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Fawcett and Murphy, JJ. 

Kapurji Magniram — Plaintiffs—* Ap- 
pellants. 

V. 

Pannaji Devichand — Defendants — 
Bespondents. 

First Appeal No. 216 of 1925, Decided 
on 7th August 1928, against decree of 
First Glass Sub-Judge, Dharwar, in Civil 
Suit No. 419 of 1921. 

(a) Partnership — Suit — One partner can 
sue for a debt due to firm. 

There is no absolute rule of law that one 
partner of a firm cannot sue for a debt that is 
due to the firm. A partner with whom a con- 
tract has been personally made is entitled to 
sue upon that contract in his own name with- 
out joining the co-partners as plaintiffs, al- 
though the benefit of the contract would re- 
sult to the partnership firm : that is really an 
illustration of the rule that an agent, having 
an interest in the contract which he has 
entered into on behalf of his principal is en- 
titled to sue in his own name : 14 Moore P. G, 
160; 24 Mad. 130 and A. L B. 1925 Boyn. 547, 
Foil [P 177 0 2, P 178 0 2] 

(b) Contract Act S. 230 — Knowledge 
about principal, not from himself but from 
another source, is no disclosure. 

A principal cannot be said to disclose him- 
self if the other party gets knowledge about 
him not from the principal himself but from 
some other source ; 5 Bom, 584 Diss. from.; 32 
Bom, 356, Bel on, [P 178 0 2J 

H. C. Coyajee and A. O. Desai — for 
Appellants. 

O. N. Thakor and B. A, Jahagirdar — 
for Bespondents. 

Fawcett, J. — The first point that I 
shall deal with is the legal point, because 
if it is decided in favour of the defen- 
dant's contentions then clearly it would 
be unnecessary to go into the dispute 
between the parties as to the accounts. 
It is conceded that there was an arrange- 
ment come to between the two firms, 
viz., plaintiffs' firm by name Kapurji 
Magniram and the other firm Devaji Nar- 
singji, and that the joint concern was 
known as Devaji Kapurji. But it is 
denied by the plaintiffs that the business 
in suit was business of that joint concern; 
and in the plaintiffs' counter- statement 
(Ex. 37) it is stated that the connexion 
between the two firms was merely a sort 
of pooling arrangement, under which the 
two shops were each to transact business 
and to render an account of that busi- 
ness to the other firm, so that the profits 
a nd losses restilting from such business 
1929 B/28 & 24 


would bo divided between the two. Very 
little evidenee has been given as to the 
exact arrangement between the twp firms. 
In cross-examination the plaintiff's man- 
ager was only asked a few questions about 
it, and it was elicited that the joint con- 
cern had no capital. There was also a 
dispute as to whether this joint concern 
kept any separate accounts or whether 
there was merely a khata of the transac- 
tions, in which the^ two concerns were 
interested, kept in the plaintiff's account 
books. The actual document, if it exists, 
under which this concern was established 
is not before us. Therefore, it is rather 
difficult to decide exactly what the ar- 
rangement is, but so far as the pro- 
babilities go, it seems to me that the 
statements that the plaintiff made in 
Ex. 37 as to its nature are probably true, 
and that it was in fact a sort of pooling 
arrangement very similar to the one that 
was entered into between the defendants 
and Devichand Amirchand and some other 
people under the document. Ex. 79. It 
may be noted in this connexion that when 
the defendants were suing some other 
people in Bellary, there was an objection 
raised of the same kind, namely that the 
plaintiffs in that case were not entitled 
to bring the suit as they had other part- 
ners, and the defendant's answer was that 
the four partners in the shop called Pan- 
naji Devichand were the partners respon- 
sible for the transaction in suit and that 
the others were not concerned. It seems 
to mo that this objection is one that is 
merely raised in order to delay or hinder 
the plaintiffs' rights, if any, and that it 
is not one raised on a substantial basis. 

Even supposing that the agreement 
between the two firms amounted to an 
actual partnership, there is no absolute 
rule of law that one partner of a firm 
cannot sue for a debt that is due to the 
firm. As long ago as 1861 it was laid 
down by the Privy Council in Agaois v. 
Forbes (l), that a partner with whom a 
contract had been personally made was 
entitled to sue upon that contract in his 
own name without joining the co-partners 
as plaintiffs, although the benefit of the 
contract would result to the partnership 
firm : and that is really an illustration 
of the well-recognized rule that an agent 
having an interest in the contract which 
be has entered into on behalf of his prin- 

(1) [1861J 14 Moore P. 0, 160=9 W. R. 603=. 

4 L. T. 155. 
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cipal is entitled to sue ia his own name. 
The cases that establish that proposition 
will be found in Pollock and Mulla's 
Indian Contract Act, 5th Edn , p. 722 ; 
and among other oases where it has been 
recognized may be cited ; Subrahmania 
Pattar v Narayanan Nayar (2) and 
Coorla Mills v. Vallabhdas (3) In the 
present case, it is admitted that the de- 
fendants in fact entered these transactions 
in their accounts as* being transactions 
with the plaintiti’s firm Kapurji Magni- 
ram. The excuse given is that the plain- 
tiffs’ manager asked him to do this but 
that is an explanation which is obviously 
open to suspicion. In the plaintiffs’ ac- 
counts too they are entered as transac- 
tions of Kapurji Magniram. I quite agree 
with Mr. Thakor that there is a consider- 
able amount of evidence which points to 
these transactions being transactions 
which came within the scope of the joint 
concern known as Devaji Kapurji. But 
that does not prevent the principle that 
I have already mentioned from applying. 
The firm Kapurji Magniram was, so to 
speak, the managing partners or agents 
in regard to these particular transactions. 
They were the people who directly en- 
tered into the business transactions with 
Llie defendants and both parties treated 
he transactions accordingly. The fact 
* hat on some occasions the manager of 
the other firm Devaji Narsingji was pre- 
sent and made entries in plaintiffs’ ac- 
count-books is not sufficient to show the 
contrary In my opinion, therefore, the 
3 as 0 is one which falls under the rule 
that an agent having an interest in the 
contract can sue in his own name. 

The case also, in my opinion, falls 
under the rule laid down in S. 230, Con- 
tract Act that, where the agent does not 
disclose the name of his principal, there 
shall be presumed a contract by which 
he can personally enforce the contract 
entered into by him on behalf of the 
principal There is no reliable evidence 
that defendant 4 did actually disclose the 
name of the firm Devaji Kapurji as being 
the principal in the business transac- 
tions. t think the evidence of defen- 
dant 4 that the plaintiff’s manager asked 
him to enter it in the name of Kapurji 
Magniram, though the other firm was 
concerned, is clearly untrustworthy, and 
there is no other evidence of such dis- 
24 Mad. 130. 

(3) A. I. R. 1925 Bom. 547. 
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closure. It may be true that defendant 4 
knew from other sources that there was 
this joint concern and that the transac- 
tions in suit were of a kind that would 
fall within the scope of that joint con- 
cern, but that does not suffice to bring 
the case outside the words “where the 
agent does not disclose the name of his 
principal.” It is true that in Maokinnon, 
Mackenzie & Co. v. Lang, Moir & Co. (4), 
West, J., sitting as a single Judge, and 
dealing with this presumption, held that 
the knowledge, and not the source of it, 
was the main thing and that the pre- 
sumption would not operate when such 
knowledge was obtained from other 
sources as well as when it was derived 
from the mouth of the agent. But that 
decision was made without any reference 
to the terms of S. 230, Contract Act. It 
is not referred to by West, J., and the 
authority of that decision has been con- 
siderably weakened by the subsequent 
cxse of Lakshmandas v Anna (5), where 
Sir Liwrence Jenkins, C. J , and Bat- 
chelor, J held in regard to the next 
S. 231 that a principal could nob be said 
to disclose himself within the meaning 
of that section, if the other party got 
knowledge about him not from the prin- 
cipal himself but from some other source 
The language of Batchelor, J , at p 362 
about the section using the words “dis- 
closes himself” and not any such words 
as “is disclosed” or “ctppears upon the 
scene” is appropriate to the similar words 
in S 230 that I am considering 

Therefore, in my opinion, there was no 
absolute obligation upon the plaintiffs to 
join the other firm Devaji Narsingji as a 
party in this suit. It was of course open 
to the Court under 0 1, B. 10, Civil 
P C , to say that though it is not an 
absolutely necessary party, it is desirable 
that they should be joined, having regard 
to the circumstances of the case. But, 
in the present case, I do not think that 
there are any adequate grounds for this 
Court taking up that attitude. There is 
nothing to indicate that there is any dis- 
pute between the two firms, or that the 
plaintiffs are suing the defendants with- 
out their knowledge and consent, so far 
as this other firm has an interest in the 
result of these transactions. As I have 
already said this is merely a plea set up 
in order to try to delay and hinder the 

(4) [1831] 5 Bom. 584. 

(5) [1904] 32 Bom. 356-6 Bom. L. R. 731. 


Kapurji v. Pannaji (PawceiiTi, J ) 



1929 Rabia Md. V G 

plaintiffs’ right, just as similar conten- 
tions appear to ha,ve been raise! against 
the defendants in the Bellary litigation. 
{His Lordship held that the plaintiffs 
-alone had a right to sue and after dealing 
with other points, not material for the 
report, varied the decree). 

Murphy, J. — (His Lordship, after 
dealing with the facts of the case, pro- 
<3eeded.) The only remaining question 
agitated in the appeal is the plaintiff 
firm’s right to sue in the form it has 
adopted. The defendant firm’s conten- 
tion was that the transactions in ques- 
tion were not with the firm Magniram 
Kapurchand, but with that of Devaji 
Kapurji ; the firm composed of Magniram 
Kapurchand and Devaji Narsingji, and 
that the firm of Devaji Kapurji alone 
could sue, or was at least a necessary 
party This contention has been accepted 
by the learned Subordinate Judge, who 
states that plaintiff being one of the 
partners of the joint firm, cannot be 
allowed to sue alone No separate ac- 
counts of the joint firm are available 
though they are alleged to exist. The 
explanation is that it was a mere arrange- 
ment to pool the profits and losses of the 
two firms composing it, and that it had 
no capital and no separate transactions 
■of its own : and that this was the reason 
that it was represented by a “khata” in 
Magniram Kapurchand’s accounts. The 
defendant firm, and the firm Ex. 79, seem 
to have had a very similar arrangement 
and that joint firm traded in the name 
of the defendant firm I am not satisfied 
that the plaintiff firm had no right to 
bring the suit as framed. Though defen- 
dant Dhuraji has stated that he knew ho 
was trading with the composite firm, his 
own books show the transactions as hav- 
ing been with Magniram Kapurchand — 
vide Ex. 90, item 1 of Rs. 8,775-2-0. On 
the same page is an entry in the name 
of the other member of the composite 
firm, Devaji Narsingji of Rs. 19,242-6-0 
and both entries are in respect of 
differences. 

I think that on the facts the transac- 
tions were essentially with the firm of 
Magniram Kapurji and not with the joint 
firm Devaji Kapurji, and from these facts, 
and also the reasons given and on the 
strength of the authorities quoted by my 
learned brother Fawcett, J., in his judg- 
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these amounts. As a result, my findings 
are that it has not been proved that the 
payment of the sum of Rs. 18,000 was 
made to Amichand on behalf of the defen- 
dant firm and that plaintiff is not entitled 
to have this sum taken into account ; but 
that the defendant firm have not shown 
that nothing is due from them for the 
payment of Rs. 28,000 on the grounds 
pleaded, and that the plaintiff firm is 
consequently entitled to have this amount 
taken into account. I, therefore, think 
that the original Court’s order should be 
varied and I concur in the one proposed 
to be made. 

S L./R k. Appeal allowed, 

4c A. I. R. 1929 Bombay 179 

Marten, C. J., and Murphy, J. 
Bahia Mahomed Tahir — Applicant. 

V. 

G I P, Bailuay — Opposite Party. 

Civil Ref. No. 11 of 1928, Decided on 
1st October 1928, made by the Acting 
Commissioner for Workmen’s Compen- 
sation. 

^(a)Workmen*8 Compensation Act (1923), 
S. 12 (1)— Railway granting contract to an- 
other company to erect towers to conduct 
electric line for supplying power to engines 
— Workman serving the contractor company 
and dying due to knocking by train — Con- 
struction of works was not ** ordinary ” 
work of railway and railway was not 
liable. 

The G. I. P. Railway, in connexion with 
the olocbrification of their line were building 
a Power Station near Kalyan and construc- 
ting a transmission line to carry eleotrio 
power to various sub-stations on the railway. 
The work of constructing this transmission 
line had been entrusted on a contract to 
Messrs. Henley’s and the deceased was em- 
ployed by Messrs. Henley’s as a fitter. His 
work was to assist in the erection of the steel 
towers which was to carry the overhead cable. 

These towers were not erected on the rail- 
way track but on land adjacent thereto, the 
distance from the railwcy lines varying from 
400 to 700 feet. While carrying material from 
the store near Kalyan Station to the site of 
the work ho was knocked down by a tram and 
killed. These steel towers were to bo used for 
carrying the overhead cable from the Kalyan 
Power Station to various sub stations on the 
railway, and the cable line was to bo used for 
supplying sub-stations and not for supplying 
electric current direct to the train as it pro- 
ceeded along the running track. 

Held: that the construction of tho original 



180 Bombay Babia Md. v. G. 

that power to the locomotives, was not part of 
the ordinary trade or business of the G. 1. P. 
Bail way within S. 12,(Englisli cases discussed.) 

[P i80 0 2] 

(b) Workmen's Compensation Act, S. 12 — 
" Ordinarily " applies to Government de- 
partment also. 

Phe word “ ordinarily ** in S. 12 applies 
just as much to a Government department as 
it does to any other principal. 

[P181 G 2, P 182 G 2] 

(c) Workmen’s Compensation Act., S. 2 (2) 
— S. 2 (2) does not impose on Government 
any duty other than that imposed on private 
traders. 

Section 2 (2) was intended to include Gov- 
vernment departments which are engaged in 
work with a commercial object, but it does 
not impose on such a Government department 
a duty other than that imposed on private 
traders or corporations, so as to deprive such 
a department of the saving contained in 
8. 12 (1). [P 183 G 1] 

A. A‘ Adarkar and K B. Bhende — for 
Applicant. 

Binning — for Opposite Party. 

Marten, C. J. — In this reference the 
question whether the G. I. P. Kailway 
are liable to the representatives of thp 
deceased workman depends on the word 
“ ordinarily " in S. 12 (1), Workmen’s 
Compensation Act, 1923. The G. 1. P. 
Railway gave out certain work to a con- 
tractor, and the question arises whether 
the execution of that work was “ ordi- 
narily part of the trade or business of the 
principal,” namely, the G. I, P. Railway. 

The work in question was the erection 
of steel towers to carry overhead cables 
in connexion with the electrification of 
of the G. I. P. Railway line beyond 
Kalyan. Hitherto the motive epower 
beyond Kalyan has been steam, or oil, 
and the line is now to be electrified. 
The precise facts, as found by the Com- 
missioner, are: 

“ The G. I. P. Railway, in connexipn with 
the electrification of their line are building 
a Power Station near Kalyan and are con- 
structing a transmission line to carry eloctrio 
power to various sub*8tations on the railway. 
The work of constructing this transmission 
line has been entrusted on a contract to 
Messrs. W. T. Henley’s Telegraph Works and 
the deceased was employed by Messrs. Hen- 
ley’s as a fitter. His work was to assist in 
the erection of the steel towers which will 
carry the overhead cable. These towers are 
not erected on the railway track but on land 
adjacent thereto, .the distance from the rail- 
way lines varying from 400 to 7C0 feet. While 
carrying material from the store near Kalyan 
Station to the site of the work he was knocked 
down by a train and killed.” 

It may be noted that these particular 
steel towers are not on the railway track 
tself, but are 400 to 700 feet therefrom. 


I. P, Ry. (Marten, C. J.) 1929 

Further, they are for the purpose of 
carrying the overhead cable from the 
Kalyan Power Station to various] sub- 
stations on the railway, and though it is 
not so specifically stated it may be taken 
that this particular cable line will be 
used for supplying sub-stations and not 
for supplying electric current direct to 
the train as it proceeds along the run- 
ning track For the latter purpose there 
will be a separate system either overhead 
or by means of a third rail. 

Was then the erection of these steel 
towers near the railway line part of the 
ordinary trade or business of the G. 1. P. 
Railway? In my judgment it was not 
The ordinary business of this Railway 
is the public carriage of passengers and 
goods by means of locomotives and car- 
riages or trucks over the railway line. 
The supply of motive power to these 
locomotives I agree is necessary. But 1 
think that the construction of the ori- 
ginal works which ^will be necessary to 
convey that power is not part of the* 
ordinary trade or business of the G. 1. P. 
Railway. In other words, their ordinary 
business is that of public carriers of 
passengers and goods, and not that of 
electrical engineers or of contractors for 
power stations or towers or cables or 
the general electrification of a railway 
line. 

Some assistance on this point is ob- 
tained from the English authorities,! but 
it must be borne in mind that tho 
English Workmen’s Compensation Act^ 
1897, contained a particular proviso 
which was repealed by the Act of 1906,. 
and which is different from the words 
“ ordinarily part of the trade or busi- 
ness,” that we have in the Indian Act. 
Under S. 4 of the Act of 1897 dealing 
with contracting, this proviso was aa 
follows: 

** This section shall not apply to any con- 
tract with any person for the execution by or 
under si^ch contractor of any work which ia 
merely ancillary or incidental to, and is no 
part of, or process in, the trade or business 
carried on by such undertakers respectively.” 

Consequently, in Pearce v. L. & S, W. 
By. (1) it was held that alterations, 
repairs and paintings of a suburban 
railway station was work: 

“ which was merely ancillary or incidental 
to, and was no part of, or process in, the trade 
or business ” 


(1) [1900] 8 Q. B. 100, 
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the railway company within the 
meaning of S. 4 of the 1897 Act. Accor- 
dingly, it wag held that the railway 
•company were not liable to pay com- 
pensation to the workman of a con- 
tractor, who had contracted with them 
to do such work, in respect of an injury 
occasioned to the workman in the ex- 
ecution of it. Collins L, J. there said 
(p'102): 

“ The primary business of a railway com- 
pany is to carry passengers and goods. The 
erection of stations does not appear to me to 
be any part of, or process in that business, 
I am not aware of any legal obligation upon 
railyway companies apart from any special 
obligations imposed by particular Acts, to 
erect railway stations at intermediate places. 
It is a matter in their discretion.” 

Lord Justice Vaughan Williams said 

<P,103): 

” I Will assume for the case that, as sug- 
gested by him, (appellant’s counsel) this sta- 
tion is an essential part of the railway, and 
also that there was an obligation on the 
•company to construct the station. On that 
hypothesis it still seems to mo clear that the 
work of consructing it is merely ancillary or 
inoidental to and is not a part of or process 
in the business which the company carry on 
within the moaning of S. 4 , Workmen’s Oom- 
pensation Act, 1897.” 

Another case is Wrigley v. Bagley & 
W right (2j, where the head-note runs 
thus: 

“ A firm of engineers contracted with the 
owners of a cotton-spinning factory to put 
a new driving wheel into the steam-engine 
belonging to the factory. While engaged in 
the work of fixing the new wheel, workman 
employed by the engineers met with an ac- 
cident which caused his death: 

Held, that the work being merely ancillary 
or incidental to, and no part of, or process in, 
the business of the owners of the cotton-spin- 
ning factory, the case did not coma within 
S. 4, Workman’s Oompansation Act, 1897; and 
•tharafora that a dapandant of the deceased 
workman was not entitled to compensation 
under the Act against the owners of the cot- 
ton-spinning factory.” 

Lord Justice Collias there said (p. 
783): 

‘‘ The reason of such a provision (namely, 
S. 4) obviously is that, if a parson substitutes 
another for himself to do that which is his 
•own business, he ought not to escape the 
liability which would have been imposed upon 
him, if he had done it himself, towards the 
workmen employed in that business. The 
concluding part of the section is inserted to 
shew clearly that it is not intended to apply 
to a case where a contractor is employed by a 
person to do that which forms no part of, or 
process in, that person’s business.*’ 

And tbe judgnionfc ends (p. 784): 

” Putting a new driving wheel into an en- 
<2) [IW] 1 K B. 780. 


gine used in a cotton-spinning factory can- 
not, I think, be described as part of, or a 
process in, the business of cotton spinning.” 

Romer L. J. in agreeing says (p. 784): 

“ Putting a new driving wheel into an en- 
gine cannot be said to be part of, or a pro- 
cess in, the business of cotton spinners any 
more than building the factory in which they 
intend to carry on their business can be said 
to be a part of, or process in, that business.” 

In the present case, we have the pro- 
cess of building, namely, the erection of 
the steel towers, and if the analogy of 
this last mentioned case is to be followed 
then the erection of these towers as op- 
posed to their use when built is not part 
of the ordinary trade or business of the 
railway any more than the putting of a 
new driving wheel into the engine was 
part of the business of the owners of the 
cotton-spinning factory. Therefore, so 
far as the English authorities go, although 
the wording of the English Acts differs 
fi'om the Indian Act, yet they do tend to 
show that there is a clear distinction 
between the erection of a building or 
machinery and its use when erected, and 
that such erection may form no part of 
the primary business of the principal 
concerned. This, indeed, was the con- 
clusion which the learned Commissioner 
found on this part of the case, namely, 
that the setting up au overhead electric 
cable for the purpose of transmitting 
electrical power to the railway was not 
ordinarily part of the trade or business 
of the principal in question, viz . the G. 
I. P. Railway. 

The Commissioner, however, eventually 
decided in favour of the representatives 
of the workman on a totally different 
point. It was based on this that the 
G. I. P. Railway is now a State Railway, 
and that consequently under the definition 
in 8. 2 (2) 

*'th6 exercise and performanoe of the powers 
and duties of a local authority or of any de- 
partment of the Government shall, for the 
purpose of this Aot, unless a contrary inten- 
tion appears, ba deemed to be the trade or 
business of such authority or department.” 

Stopping there, that is quite clear and 
no argument to the contrary has been 
presented to us. The object of this de- 
fiuition, however, was to prevent any 
contention to the effect that a Govern- 
ment department does not carry on a 
trade or business. But I am quite unable 
to accept the deduction which the Com- 
missioner draws from those premises. Id 
my judgment the word “ordinarily** in 
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S. 12 applies just as much to a Govern- 
ment department as it does to any other 
principal. Consequently, assuming that 
the running of the G. I P. Kailway and 
the construction of these steel towers are 
part of the trade or business of the 
Government department in question, yet 
it still remains to be considered whether 
the particular work contracted out to 
these contractors is ordinarily part of the 
trade or business of the principal. For 
the reasons already given, in my judg- 
ment, it is not ordinarily part of their 
trade or business Consequently, in this 
respect, the decision of the Commissioner 
cannot, I think, be upheld. It follows 
that, in my judgment, the appeal must be 
allowed and that the issues submitted to 
us should be answered as follows; 

(a) No, as regards the G. I. P. Rail- 
way. 

(b) Yes, as regards the G I. P. Rail- 
way. 

(c) Yes, as regards the G I. P. Rail- 
way. 

I make this qualification because we 
are not concerned with any other railway 
company except the G. I P. Railway, 
and accordingly I do not propose to 
answer the questions in the general form 
in which they have been submitted to us. 

It is not necessary for us nor is it part 
Df our duty to inquire why the applicants 
sued the G I. P, Railway instead of the 
contractors, Messrs. W T Henley’s, but we 
may express the hope that as this case 
is regarded — so we understand— as a test 
case, the parties concerned may see their 
way to give a reasonable compensation to 
the dependents of this unfortunate de- 
ceased workman, although, so far as the 
present case goes, it appears to us that 
there is no legal liability on the G. I P. 
Riilway, whether or not there is on the 
ccntractors Messrs Henley’s who are not 
cefore us. 

Murphy, J. — This is a reference made 
by the Commissioner under S. 27, Work- 
men’s Compensation Act (8 of 1923) 
Three points have been submitted for 
leoision by this Court. They are detailed 
it the end of the learned Commissioner’s 
ludgment. 

The main point in the reference is as 
to the meaning which we should assign 
to the word “ordinarily” used in S. 12(1) 
cf the Act. The claimant’s son was ad- 
mittedly killed by being run over by a 
cassing train, when in the employ of 
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Messrs, W.T- Henley’s Telegraph WorkSr 
who were contractors working for the* 
railway administration, in erecting steel 
towers intended to carry the current re- 
quired for electrifying the line between* 
Kalyan and Karjat. The point is, whe- 
ther the carrying out of this work earn 
be said to be included in the expressioni 
“ordinarily part of the trade or business” 
of the railway administration. I agreer 
with the view just expressed in the judg- 
ment delivered by the learned Chief 
Justice that this meaning cannot be^ 
assigned to the expression in question. 
The ordinary trade or business of the? 
railway administration is the carriage of 
passengers and goods, and the main- 
tenance of the line necessary for this- 
purpose 

Mr. Binning has insisted that, though 
possibly when the railway administra- 
tion takes over these particular towers 
their maintenance will be part of its 
trade or business, the distinction really 
lies in the fact that the work has not yet 
been completed, or handed over, but is 
actually in the hands of the contractors. 
In other words, the contractors wer^ 
carrying out this work as part of their 
ordinary trade or business. The position 
of the railway administration is, that 
when the work is ultimately completed 
it will take it over They are in really 
much the same position, as against the^ 
contractors, as they would be against 
other contractors who might supply them, 
with railway sleepers or similar material. 
In other words, the stage at which they 
can use these towers has not yet been 
reached, and until it has been, the rail- 
way administration cannot be said to- 
have been connected with this work as 
part of their trade ot business. This is 
the view which has been taken in tb&^ 
English cases which have been cited in 
the learned Chief Justice’s judgment. 
Under the old English Act. which has 
since been amended, there was a saving 
clause in the words “ancillary or inciden- 
tal to the trade or business” and the 
cases which have been cited by the 
learned Commissioner really bear on the 
interpretation of these words. I think 
that the effect of the word “ordinarily” 
used in S. 12 (l) of the Indian Act is very 
similar. 

On the other two points I also agree 
with the judgment just delivered by the 
learned Chief Justice, S. 2 (2) was is. 
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tended to include Government depart- 
ments which are engaged in work with 
a commercial object, but I do not think 
it imposes on such a Government depart- 
ment a duty other than that imposed on 
private traders on corporations, so as to 
deprive such a department of the saving 
contained in S. 12 (l), I concur in the 
answers which have been given to the 
reference in the judgment of his Lord- 
ship the learned Chief Justice. 

D.D. Appeal allowed. 
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Patkar and Murphy, JJ. 

Shidramappa Bevanshidappa Urn- 
harje —Appellant 

v. 

Gurushantappa Skankrappa and 
others — Kespondents. 

Appeals Nos. 35 and 65 of 1926, De- 
cided on 29tli October 1928, against 
orders of 1st Class Sub- Judge, Bijapur, in 
Civil Suit No 214 of 1923. 

(a) Civil P. C., O. 47, R. 7 — Order grant- 
ing review for clear error on face of record 
— No appeal lies. 

Appeal from an order granting a review is 
governed by the provision of 0. 47, R. 7, 
as Cl. (w), R. 1, 0. 43, is deleted by a rule 
under S. 122 made by the Bombay High Court 
and, therefore, no appeal lies from an order 
of review granted on the ground of a clear 
error on the face of the record : A. I, R, 1927 
Bom, 599, Rel. on, [P 184 C 1] 

❖ (b) Civil P. C., O. 47, R. 1— Review 
granted pending appeal — Appeal cannot be 
heard. 

Where during pendency of an appeal the 
order for review supersedes the original 
decree, the original decree under appeal ceases 
to exist and the appeal cannot bo hoard. 
(Case law d%scassed.) [P 184 C 2] 

Jayakar and P. V. Kane—ior Appel- 
lant. 

O. N. Thakor, B. G. Bao, H. C. Coja- 
jee, II. B. Gumaste and G. B. Chitale — 
for Bespondents. 

Patkar, J. — Plaintiffs 1 and 2 are 
father and son who represent one branch 
of the family. Defendants 1 and 2 re- 
present another branch of the family and 
defendant 3 represents the third branch 
of the family. The three branches 
agreed, on 22nd Juno 1918, that they 
should be separate from 14th November 
1917. On 14th August 1918, they re- 
ferred their dispute for arbitration to 


the spiritual head the Belur Swami, who 
was appointed as an arbitrator. In the 
rajinama they agreed to divide the joint 
family properties and asked the arbitrator 
to effect a fair and equitable partition of 
the properties and to settle the disputes 
between the parties On 6th' November 
1919, certain yadis were prepared and 
the finding of the lower Court is that the 
arbitrator divided the properties between 
the three branches. Nothing was done 
from 6th November 1919 till 3rd Sep- 
tember 1923. on which date the arbitra- 
tor sent a wire to the parties. None 
appeared before him. The Swami, there- 
fore, on 5th September, passed an award 
Ex 158 and delivered it to plaintiff 1. 
The plaintiffs then applied to the Court 
to have the award dated 5th September 
1923, filed and prayed for a decree 
awarding the plaintiffs their separate 
shares on partition according to the said 
award The learned 1st Cl iss Subordi- 
nate Judge, on 14th December 1925, 
accepted the award in part and rejected 
it with regard to certain paragraphs 
which he held to be outside the scope of 
the reference, and passed a decree that 
the portion of the award after deleting 
the whole of paras 17 to 21, whole of 
para. 22 except Cls. (i) and (ii), the whole 
of para. 23 except Cls. (i) and (ii), the 
whole of paras. 24 to 28, and the clause 
relating to sums declared as payable by 
parties to each in para. 29 and Cls (f), 
(g), (h) and (k) of para 32 and with the 
sums specified in paras. 14 to 16 being 
added to the Cls (a), (b) and (c) apper- 
taining to them, be filed in Court and a 
decree in terms be drawn 

On 6th March 1926, defendant 3 applied 
for a review of the decree of the 1st Class 
Subordinate Judge dated 14th December 

1925. On 6th April 1926 defendant 2 
filed an appeal to this Court, No. 35 of 

1926. On 15th July 1926, the learned 
1st Class Subordinate Judge allowed the 
review application so far as it related to 
the omission to take into account two 
items of Bs 5,000 and Bs 10,000 and 
made substantial alterations in the 
decree in respect of the two items though 
certain verbal alterations were made 
with respect to the sum of Bs. 348-14-0 
and the sum specified in para 14 of 
the award being added to the Cls. (a), (b) 
and (c) in para. 32. As against the 
order granting review Appeal No. 65 of 
1926 was filed by defendants 1 and 2. 
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Defendant 3 has raised preliminary ob> 
jections to the maintainability of both 
these appeals. With regard to Appeal 
No. 65 of 1926, it is urged on behalf of 
defendant 3 that the appeal of defend- 
ants 1 and 2 was against the order grant- 
ing a review of a decree already made, 
and an appeal could only lie under O. 47, 
R. 7, Civil P. 0. Cl (w). R. 1, O. 43 
has been deleted by a rule of this Court 
under S 122, Civil P. C, According to 
the ruling in Kunversi v, PUamberdas 
(l), appeal from an order granting a re- 
view is governed by the provision of 
O. 47, R. 7, Civil P. C., as Cl. (w). 
R. 1, 0. 43 is deleted by a rule made by 
the High Court, in exercise of the 
powers conferred by S. 122, Civil P. C 
We have, therefore, to fall back on 0. 47, 
R. 7. R. 7 of the order lays down three 
cases in which an appeal is allowed. 
The first deals with contravention of the 
provisions of R. 2 which lays down to 
whom applications for review are to be 
made. The present case does not fall 
under R. 2, O. 47. The second case is 
where there has been contravention of 
R. 4 which requires previous notice to 
the opposite party and also requires strict 
proof that the new or important matter 
which was discovered was nob or could 
not be within tae power or knowledge of 
the parties who sought to rely upon it. 
R. 4, therefore, has no application to the 
present case. The third case is where 
the application for review is granted 
after the expiry of the period of limita- 
tion. The present review application 
was filed within time. In the present 
case, the review was granted on the 
ground of a clear error on the face of the 
record within R. 1, 0, 47. Wo think, 
therefore, that the preliminary objection 
succeeds and Appeal No 65 of 1926 must 
be dismissed with costs. 

With regard to Appeal No. 35 of 1926 
also a preliminary objection is taken on 
behalf of the respondent defendant 3 
that the appeal was filed against the 
decree dated 14th December 1925. The 
decree was subsequently amended by the 
order in review on 15th July 1916. The 
decree dated 14th December 1925 was 
modified in respect of two items of 
Rs 5,000 and Rs. 10,000. The original 
decree, therefore, does not stand, and the 
appeal as filed against that decree cannot 
be allowed to proceed. Reliance is placed 

(1) A. I. R. 1927 Bolij. 699. 
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on the decisions in Kanhaiya Lai v. 
Baldeo Prasad (2), Brijhasi Lai v. 
Salig Bam (3) and Pyari Mohan Kundu 
V. Kalu Khan (4). 

In Kanhiya Lai v. Baldeo Prasad (2) 
it was held that, where an application 
for review of judgment is granted, the 
result is a new decree superseding the 
original decree, and not merely some 
amendment thereof. In that case the 
appeal was filed pending an application 
for review of judgment in the Court 
below, the review was granted, and an 
order passed which purported to amend 
the decree under appeal. It was held 
that the order for review superseded 
the original decree, and the original 
decree under appeal had ceased to 
exist and the appeal could not be 
heird It is urged on behalf of the ap- 
pellant that the order passed by the first 
Class Subordinate Judge on 15th July 
1926 was not an order on an application 
for review but was an order on an appli- 
cation un^der S 152, Civil P. C , to correct 
a clerical error. We do not agree with 
the contention of the appellant on this 
point. There is a substantial variation 
of the decree in respect of 2 items of 
Rs 5,000 and Rs 10,000, and defendants 
1 and 2 are directly concerned with the 
modification of the decree in respect of 
those amounts. Though the appeal is not 
filed by defendant 1 but by defendant 2, 
he is equally interested in the variation 
of the decree with respect to 2 items of 
Rs 5,000 and Rs. 10,000. In Brijhasi 
Lai V. Salig Bam (3), the decision in the 
case of Kanhaiya Lai v. Baldeo Prasad 
(2) was followed and it was held that the 
effect of granting an application for review 
was to supersede the decree which was 
the subject of such an application, and no 
appeal, therefore, could be maintained 
under the decree anterior to the review 
but an appeal lay only against the subse- 
quent decree The appeal in that case 
was filed after the application for review 
was finally decided, but that, in our 
opinion, makes no difference. In Pyari 
Mohan Kundu v. Kalu Khan (4), where 
an * application for review of judgment 
was filed, and later during the pendency 
of the same, an appeal was preferred, it 
was held that the Court had power and 

(2)^ [1905] 28 All. 240={1905) A. W. N. 265. 

(8) [1912] 34 All. 282=14 I. 0. 472=9 

A. L. J. 183. 

(4) [1917] 44 Cal. 1011=41 I. 0. 497. 
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in fact was bound to proceed with the 
application for review of judgment not- 
withstanding the fact that an appeal had 
been subsequently filed. The point under 
discussion did not really arise in Pyari 
Mohan Kundu v. Kalu Khan (4), but the 
judgment expresses its approval of the 
decision in Kanhaiya Lai v. Baldeo 
Prasad (2), that, if an application for 
review is successful, the appeal cannot 
proceed. In Vadilal v. Fulohand (6) 
Sir Lawrence Jenkins has defined the 
three stages of an application for review. 
When the application is successful, there 
is a fresh decree which is binding between 
the parties The grant of a rule for review 
holds the iudgment in suspense until the 
case has been reheard : see Achyut v. 
Tapibai (6). The moment a review is 
granted the case is reopened for considera- 
tion and the decree passed by the Court 
modifying the previous decree is a fresh 
and final decree binding between the 
parties. The present case resembles the 
case decided by the Punjab Chief Court 
in Basheshar Nath v. Bam Rishen Das 
(7), which accepted the view of the 
Allahabad High Court in the case referred 
to above The same view was adopted 
by the Calcutta High Court in Oour 
Krishna Sarlcar v. Nilmadhab Saha (8). 
We think, therefore, that in this case 
defendant 2’s appeal filed against the 
order of the First Class Subordinate Judge 
dated 14th December 1925 cannot pro- 
ceed. The remedy of defendant 2 was to 
withdraw the appeal and file a fresh 
appeal against the final decree. 

We think, therefore, that Appeal No. 35 
of 1926 must also be dismissed with costs 

With regard to the cross-objections of 
defendant 3, he could not file cross- 
objections if he could not appeal. The 
logical result of the contention of defen- 
dant 3 in support of the preliminary 
objection to •the main appeal would be 
that he could not have appealed against 
the decree dated 14th December 1925. 
It would, therefore, follow that ho could 
not file cross-objections to the decree 
dated 14th December 1925, The cross- 
objections must, therefore, be dismissed 
with costs. 

There will be separate sets of costs 
with regard to the appeals and the cross- 

^ (5) [1905] 30 Bom. 56=7 Bom. L. R. 6^4. 

(6) A. I. R. 1924 Bom. 310=48 Bom. 210. 

(7) [1919] P. R. No. 140 of 1919. 

ffl) A. T. R. 1923 Cal. 113. 


objections As regards, the cross-objec- 
tions, though they are valued at Es. 130 
for the purposes of Court-fees, the office 
should decide the valuation as to the 
pleader’s fees, and if the parties do not 
agree the matter can be brought before 
the Court 

Murphy, J. — I also agree that the 
preliminary objections must be upheld, 
in the case of each of these appeals and 
that they are not now competent. 

Appeal No 65 of 1926 is made against 
an order granting a review of judgment 
on the ground of an error or defect on the 
face of the record O. 43, R 1, 01 (w). 
Civil P. C., has been deleted by a rule 
made by this High Court under S. 122, 
and if an appeal lies against the order 
granting a review, it must do so under 
E 7, 0. 47 But it does not seem to me 
that the order now appealed against comes 
within the purview of that rule. I do 
not think, though it has been urged, that 
it is in contravention of the provisions of 
E 2 of the Order, neither admittedly does 
it come within those of E. 4 ; and there 
is no question of limitation. These are 
the only possible grounds of appeal now 
remaining against an order of this nature, 
and since this particular one does not 
come within them, it is clear that no 
appeal lies, and that it must be dismissed. 

In the case of Appeal No. 35 of 1926, 
which has been filed by defendant 2 alone, 
the facts are slightly different. The 
Court’s^ original decree was made on 14th 
December 1925, and it is against this 
decree that the appeal has been made. As 
already stated in connexion with the 
companion appeal, the decree was modi- 
fied by the Court on 15th July 1926 in 
consequence of the review application. 
The general principle applicable to such 
cases has been stated broadly by Sir Law- 
rence Jenkins, C. J., in the case of Vadi* 
lal V. Fulchand (5), and it is to the 
effect that when a review is granted, the 
original decree is modified, and actually 
what happens is that a fresh one is 
passed. It has been held in the case of 
Kanhaiya Lal v. Baldeo Prasad (2) that 
where there has been a modification of 
the decree on a review, no appeal against 
the original decree remains competent, 
and this view has been followed in the 
case of the same Court, Brijbasi Lal v. 
Salig Bam (3), and in that of Pyari 
Mohan Kundu v. Kalu Khan (4), where 
it has been held that, if a review is 
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successful, the appeal against the original 
decree cannot proceed. 

Mr. Jayakar; for the appellant, has 
urged that a distinction has been made in 
the case of Kanhaiya Lai v. Baldeo 
Prasad (2), where there is a sentence to 
the following effect (p. 24l) : 

“It iti admitted that the application for 
review and the order passed thereon could 
not be treated as having been made under 
S. 206, (that is of the old Code) inasmuch as 
it was not an application to bring the decree 
iuto conformity with the judgment or to 
amend a clerical error.” 

^ He has urged that we should make a 
distinction that, where the application 
for review is substantially one under 
S 152, involving some minor modification 
or correction, and not going to the merits 
of the original decree, these cases have no 
application ; but I agree with my learned 
brother Patkar, J., that on the facts of 
the present case, even if we held that the 
Allahabad High Caurt really meant to 
lay down a principle apart from the obvi- 
ous extent of S. 152, we would not be 
warranted in making such a distinction. 
What happened in the lower Court was 
a substantial amendment of the original 
decree such as could only have been made 
on a review of the judgment. I think the 
cases quoted apply, and that on this 
ground this appeal also must be held to 
be incompetent and must be dismissed, 
and that for a similar reason the cross- 
objections must also fail. 

R K Appeal dismissed. 
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Baker, J. 

Parashram Yeshvantshet Alive — Ap- 
pellant. 

V. 

Lakshmibai Babaji Samant^Bespon- 
dent 

Second Appeal No. 739 of 1926, Deci- 
ded on 7th November 1928, against the 
decision of the First Class Sub-Judge, 
Eatnagiri in Appeal No. 52 of 1925. 

5^ (a) Transfer of Properly Act, S. 60 — 
Subsequent permanent lease though cover- 
ing part of mortgaged property is clog. 

Permanent lease made by mortgagor sub- 
sequent to the mortgage, will constitute a clog 
on the equity of redemption, although it does 
not cover the whole of the mortgaged pro- 
perty: 16 Bom, 705 ; and 5 P, L, /., 423, Foil.; 
34 All. 620 (P. C.) ; 27* Bjm. 237 ; and A. J. 
R, 1922 Bern. 277, Dist. [P 187 0 1] 


^ (b) Limitation Act, Art. 44— -Suit to se( 
aside leases as clog on redemption does not 
come within Art. 44. 

Article 44 refers to suits brought by a minor 
to set aside the unauthorized acts of his guar- 
dian, and doss not apply to a case where the 
plaintif tries to set aside the leases as void 
as clog on the equity of redemption. 

[P 183 C 2} 

H. C Coyajee and A. G. Desai — for 
Appellant 

G. N Thakor and T. N. W alavalkar — 
for Respjndent 

Judgment. — The facts of this appeal 
are set out at length in the judgments of 
the Courts below, and since the appeal 
turns entirely on two points of law, I do 
not think it is necessary to repeat them 
at lengtn. Tne plaintiff Lakshmibai 
sues as the heir of her brother Tukaram 
to redeem the property describe! in the 
plaint from the mortgage of the defen- 
dants. The property originally belonged 
to her father Govind, who mortgaged it 
in 1897 with the father of defendants 
1 to 3. AfteV her father’s death his heir 
was Tukaram, who was of unsound’mind, 
and his mother Annapurnabai managed 
his affairs. On his behalf she executed 
a second mortgage in 1902 in favour of 
defendant 1, and in 1907 she executed 
two permanent leases of a part of the 
property mortgaged in favour of the de- 
fendants. The defendants contended 
that both the mortgages must be re- 
deemed, that the suit was bad for mis- 
joinder of causes of action, that the rent 
notes were executed for the improvement 
of the property and for legal necessity, 
and that by reason of them they are in 
adverse possession for more than twelve 
years. They also claimed a certain sum 
on account of improvements. The first 
Court, the Subordinate Judge of Deogad, 
held that the rent notes were not bind- 
ing on the plaintiff, and that she was 
entitled to possession without having 
them set aside He held that the plain- 
tiff was entitled to possession on redeem- 
ing both the mortgages and after allowing 
the defendants certain sums of money 
for costs of improvement and costs of 
litigation, he declared that the sum due 
on the mortgages was Rs. 4,606. Defen- 
dant 2 appealed, and the First Class Sub- 
ordinate Judge of Ratnagiri found that 
the leases, Exs. 55 and 56, were not 
legal and valid, and that the plaintiff’s 
right to question the validity of these 
leases as being clogs on the equity of 
redemption was not lost by reason of the 
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law of limitation. He, therefore, dis- 
missed the appeal after modifying the 
lower Court's decree by reducing the 
amount payable on the mortgages from 
Rs. 4,606 to Rs. 3,381 odd Defendant 2 
makes this second appeal, but the appeal 
is confined to issues 1 and 2 in the lower 
appellate Court, viz., whether the leases, 
Exs. 55 and 66, are legal and valid, and 
whether the plaintiff’s right to question 
the validity of these leases as being clogs 
Da the equity of redemption is barred 
by the law of limitation. 

Now there can be no doubt that these 
leases, although they do not cover the 
whole of the mortgaged property will 
3onstitute a clog on the equity of redemp- 
iion inasmuch as the plaintiff, the re- 
presentative of the mortgagor, could not 
by paying the mortgage amount obtain 
possession of the whole mortgaged pro- 
perty during the continuance of these 
leases. It is also settled law that no 
clog can be placed upon the equity of re- 
demption by any arrangement contem- 
poraneous with the mortgage, but it has 
been contended by the learned counsel 
for the appellant that this principle does 
aot apply to an arrangement entered into 
by the mortgagor and the mortgagee not 
it the time of the mortgage, but sub- 
sequent to it. There is direct authority 
ipon the point in Subrao Mangeshaya v. 
Manjapa Shetti (l) In that case the 
mortgage was of 1854, and a portion of 
the lands mortgaged had already been 
leased to the mortgagee by a permanent 
lease in 1853. In 1857 a fresh lease of 
the mortgaged property was passed by the 
mortgagor to the mortgagee A suit to 
redeem by the mortgagor was contested 
by the mortgagee on the ground of the 
existence of these leases, and it was held 
by this Court that the plaintiff was not 
bound by the lease. The ruftng is based 
on the English decision of Hiokes v 
Cooke (2), where it was held that no 
agreement between mortgagor and mort- 
gagee for a beneficial .interest out of the 
mortgaged premises (such as a lease) 
where the mortgage continues, ought to 
stand, if impeached within reasonable 
time, from the great advantage which 
the mortgagee has over the other party 
in such a transaction. It was relying on 
this case that the lower appellate Court 
held against the appellant-defendant on 

(1) [1892] 16 Bom. 705. 

(2) [1816] 4 Dow, 16. 
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this point. This case of Subrao v. 
Manjapa (l) has never been overruled^ 
and has recently been followed with ap- 
proval by the Patna High Court in Bam 
Narain v. Surathnath (3). Ordinarily 
speaking, this decision by a Bench of 
this Court would be binding on me, but 
it has been contended by the learned 
counsel for the appellant that there are* 
more recent decisions of the Privy 
Council and of this Court which are in- 
consistent with the principles laid down 
in Subrao v. Manjapa (1) and the first 
case he has quoted is Shankar Din v. 
Ookul Prasad (4), a decision of the Privy 
Council, and in particular ho has relied 
on the remarks at p 1105, in which ib- 
is stated that there is nothing in law to 
prevent the parties to a mortgage from 
coming to any arrangement afterwards, 
qualifying the right to redeem, and 
where the right to redeem is so quali- 
fied, a suit for redemption based on tho 
mortgage cannot be maintained. That- 
was a case which caane within the pur- 
view of the Oudh Estates Act (1 of 1869),. 
and it was held that whatever may have* 
been the mortgagor's right under tho 
deed of 1846, the parties deliberately 
came to a settlement in 1870 by which 
his representatives, for certain additional 
benefit reserved to them under the razi* 
hamahs, agreed to subject their right of 
redemption to certain conditions Th& 
question of the transaction operating as a. 
clog on the equity of redemption did nob 
arise. The remarks at p 1105 must 
be read in the light of the facts of 
that case. The effect of that arrangement 
was to qualify the right to redeem. 

In the present case, as I have already 
said, the mortgagor would not be able to 
recover possession of that portion of the 
mortgaged property which is covered by 
the leases even though ho obtained a. 
decree for redemption. Another case 
quoted by the learned counsel for the 
appellant is Kanhayalal v. Narhar (5)> 
in which it was held that it is open to a. 
mortgagor and mortgagee to enter into a 
contract subsequently to the mortgage for 
the sale of the mortgaged property to the 
mortgagee, but it must not be part and 


(3) [1920] 5 Pat. L. J. 423=57 I. C. 337= 
(1920) P. H C. 0. 351. 

(4) [1912] 34 All. 620=16 I. C. 78=15 0. 0* 
285 (P. C.). 

(5; [1908] 27 Bom. 297=5 Bom, L. R. 140. 
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parcel of the original loan or mortgage 
bargain. This is a different point to the 
point which arises in the present case. 
Where the mortgagor sells his equity of 
redemption to the mortgagee, no question 
of a clog on the equity of redemption can 
arise since the equity of redemption no 
longer remains. Then the learned counsel 
for the appellant has relied on the case in 
Bhimrao v. Sakharam (6) The point in 
that case was whether the lease and the 
mortgage were contemporaneous or not, 
and the finding of the Court was that the 
two documents were parts of the same 
tranaaction, and, therefore, the contract 
constituted a clog on the equity of re- 
demption. The question of the legal 
validity of a lease subsequent to the mort- 
gage as constituting a clog on the equity 
of redemption was not considered at all. In 
his reply the learned counsel for the ap- 
pellant has stated that he also relies on 
this case as showing that there is a very 
little difference between a contract by 
the mortgagee for sale and a contract to 
take the premises on a permanent tenure 
at a fixed rent, but in this case it was 
laid down that if the mortgagee had got 
a contract for the sale of the land, un- 
doubtedly a Court of equity would not 
allow him to take advantage of that con- 
tract, and reference is made to the case of 
Samuel v. Jarrah Timber and Wood 
Paving Corporation (7). Then the learned 
counsel referred to Halsbury’s Laws of 
England, Vol. 21, paras. 274, 275, etc., 
with regard to restrictions on the right 
to redeem, where at p 144, para. 276, 
it is stated that the rule against clogging 
the equity of redemption does not invali- 
date subsequent and independent transac- 
tions between the mortgagor and mort- 
gagee relating to the mortgaged property. 
The transactions referred to in the follow- 
ing sentence are, an option to purchase 
the property, and a sale or release of the 
equity of redemption : 

“Such a sale or release is, however, liable 
to be set aside if there has been any oppression 
or unfairness on the part of the mortgagee.” 

But the concluding words of that para- 
graph are : 

“As regards leases by a mortgagor to his 
mortgagee, a lease for a long period at an in- 
adequate rent will not be upheld,” 

and reference is made to the case I have 

(6) A. I. R. 1922 Bom. 277=46 Bom. 409. 

<7) [1904] A. 0. 828=73 L. J. Oh. 526=20 T. 

L. R. 636=11 Manson. 276=52 W. R. 673 

=90 L. T. 731. 


already quoted, Hiokes v. Cooke (2), along 
with other cases. In the present case the 
lower appellate Court has found that as a 
matter of fact the terms of the leases 
were unfair. It does not, therefore, ap- 
pear to me that any support to the appel- 
lant’s contentions can be derived from 
Halsbury. 

In these circumstances, having regard 
to the authorities which I have set out at 
some length, and in particular to the 
ruling in Subrao v. Manjapa (l), which 
stands at present and has not been dissen- 
ted from, I am of opinion that the view 
of the lower appellate Court that these 
leases are invalid as creating a clog on 
the equity of redemption is correct. 

The only remaining point which has 
been taken is that the claim of the plain- 
tiff to set aside these leases is barred by 
limitation under Art. 44, Lim Act. Now 
the point of limitation could only arise if 
these leases are not a clog on the equity 
of redemption. The finding on issuei I 
that they are a clog on the equity of re- 
demption, and, therefore, invalid, is suffi- 
cient answer to the point of limitation 
The leases are void, in my opinion, and 
not voidable and, therefore, no action is 
necessary for their being set aside. 
Art. 44, Lim. Act refers to suits brought 
by a minor to set aside the unauthorized 
acts of his guardian, and does not seem to 
me to apply to the present case. The 
plaintiff attacks the leases on the ground 
that they were void in law and not that 
they were beyond the authority of the 
guardian of Tukaram. It is only in a suit 
for redemption by the mortgagor that 
the question of the validity of these leases 
would arise, since there could be no ob- 
ject in seeking to set aside the leases so 
long as the mortgage itself subsisted and 
tbe defendants were entitled to possession 
under that. 

For these reasons I am of opinion that 
the view of the lower appellate Court is 
correct, and should be confirmed, and the 
appeal dismissed with costs, the remain- 
ing points not having been argued. 

P D /R K. Appeal dismissed. 
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Patkab and Mdbpht, JJ. 

Mahadu Tukarani Safau— Applicant. 

V. 

Patlu Sadu Satav — Opposite Party. 

Civil Eeva. Appln. No, 305 of 1927, 
Decided on 5th November 1928, against 
order of Sub-Judge, Poona. 

Civil P. C., O. 21, Rr. 89 and 91 (A)— Ap- 
plication to mamlatdar for not sanction- 
ing auction, though expressing applicant’s 
desire to make separate application to Court 
is valid application under R. 89« 

An application that auction should not bo 
sanctioned, made to the mamlatdar and ac- 
companied by deposit, js a valid application 
under 0. 21, R. 89 although the application 
mentions the applicant’s desire to make a 
separate application to the Court. [P 190 C IJ 

O, S.Bao — for Applicjiut. 

Q, N. Thakor and K. A. Padhye — for 
Opposite Party. 

Patkar, J. — In execution of a decree 
obtained by opponent 3 against op- 
ponents 1 and 2, the property in suit 
was sold by the Collector on 16th Janu- 
ary 1926, to the applicant. The judg- 
ment-debtor on 25th January deposited 
into Court the decretal amount with five 
per cent of the purchase money under 
0. 21, R. 89, and on the same day an 
application, Ex. 22, was made to the 
mamlatdar stating that the amount of 
Rs. 519-12-0 was deposited into Court 
and praying that the auction should not 
be sanctioned. On 22nd March 1926, the 
judgment-debtor applied to the Court to 
set aside the sale. The learned Subor- 
dinate Judge held that the application 
made to the mamlatdar was really an 
application for setting aside the sale 
which ought to have been sent for dis- 
posal to the Court, and that the applica- 
tion made to the Court was a continua- 
tion of Ex. 22 before the mamlatdar. 

On appeal, the learned District Judge 
held that, in view of the deposit of the 
decretal amount on 25th January the ap- 
plication to the mamlatdar was practi- 
cally an application for sotting aside the 
sale and the application to the Court of 
22nd March might be treated as a 
continuation of the application to the 
mamlatdar. 

On behalf of the auction-purchaser it 
is contended in this revisional applica- 
tion that the conditions prescribed by 
O. 21, R. 89, were not satisfied, that an 
application to set aside the sale was, in 


Bombay 189 

fact, not made to the Court and, therefore, 
under 0. 21, R. 92, the Court ought to 
have made the order confirming the sale 
and ought to have held that the sale was 
absolute. 

In Baoji v. Dansilal Narayan (1), no 
application was made to the mamlatdar 
or Collector, or to the Court to set aside 
the sale, though a deposit was made in 
Court of the amount of the decree toge- 
ther with interest on the purchase-money 
within thirty days of the date of the sale. 
It was held that the Civil Procedure 
Code, with the Indian Limitation Act, 
provides a short period within which ap- 
plications specifying their object should 
be made to set aside sales, and the short- 
ness of time allowed may be taken as 
indicative of the policy of the legislature 
that titles arising from judicial sales 
should be settled as soon as possible. In 
the present case, however, there was a 
deposit made in Court within ten days 
of the ^ale and an application was made 
to the mamlatdar on the same day that 
the sale should not bo sanctioned. 

In Tipangavda v. Bamangavda (2), an 
application was made to the revenue 
officer conducting the sale, but no ap. 
plication under 0. 21, R. 89, was made 
to the civil Court. It was held that the 
application being made to a wrong person 
in the first instance, and not made to the 
Court, was not a good application. R. 17 
which was then in force was as follows : 

** If any application to set aside the sale be 
made within the time limited by law to the 
Oolleotor or other officer aforesaid, ha shall 
refer the applicant to the civil Court.” 

Under R. 17 the Collector or other 
officer conducting the sale had no power 
to accept the application to set aside tha 
sale, and it was necessary to make an 
application to the civil Court. In 
Tipangavda v. Bamangavda (2) the party 
was referred by the officer conducting thn 
sale to the civil Court, but no application 
was made within time. 

In Oadigappa v. Shidappa (3) refer- 
ence was made to the hardship and 
inconvenience which arose in consequence 
of the wording of the rule and an opinion 
was expressed that the rule should be 
amended. R. 17 was changed into R 16 
which was in the same terms. But by a 

(1) [1919] 48 Bom. 735=^53 I. 0. 185—21 
Bom. L. R. 835. 

(2) [1920] 44 Bom. 60=54 I. C. 070=22 Bom, 
L. R. 35. 

(3) A. I. R. 1924 Bom. 495=48 Bom.’638. 
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'Notification in the Government Gazette, 
Part I, p. 917, for 1926, B. 16 was 
amended as follows : 

"-If any application to set aside the sale 
under 0. 21, Kr. 83, 90 or 91, Oivil P. 0., and 
in the case of an application under E. 89, the 
•deposit, as required by that rule, be made 
within the time limited by law to the Oollector 
or other officer aforesaid, he shall accept such 
application and deposit, and forward such ap* 
plication and the deposit, if any, to the civil 
Oourt, and inform the applicant accordingly.’ 

An application and a deposit, therefore, 
made to the Collector or other officer 
conducting the sale must be accepted by 
such officer and forwarded to the oivil 
Court for disposal A new rule, 0. 21, 
B. 91 (A), has been made by the High 
Court under 8. 122, Civil P. C., which 
runs as follows ; 

“ Whore the execution of a decree has been 
transferred to the Collector and the sale has 
been conducted by the Collector or by an 
officer subordinabe to the Collector, an applica- 
tion under Rr. 83, 90 or 91, and in the case of 
an application under^ R. 83, the deposit re- 
quired by that rule if made to the Collector or 
the officer to whom the decree is referred for 
execution in accordance with any rule framed 
by the Local Government under S. 70 of the 
Code, shall bo deemed to have been made to or 
in the Court within the meaning of Rr. 89, 90 
and 91." 

It, therefore, follows that an applica- 
tion under B 89 and a deposit required 
by that rule, if made to the Collector or 
jother officer to whom the decree is re- 
ferred for execution, shall be deemed to 
have been made to or in Court within the 
meaning of B 89, 0 21 

In the present case the deposit was 
made on 25th January and an application 
was made to the mamlatdar that the 
auction should not be sanctioned. Both 
the lower Courts have considered this 
application as an application to set aside 
the sale, though it referred to the appli- 
ant’s desire to make a separate applica* 
tion to the Court. Wo think, however, 
that a reasonable interpretation must bo 
put on Ex. 22 and hold that both the 
jlower Courts were right in their oons- 
'truction of Ex. 22 that it was an applica- 
tion made to set aside the Sale As the 
deposit was made in Court on 25th Janu- 
ary and an application was made to the 
mamlatdar on the same date, we think 
that under the new B. 91 (A), 0. 21 
the conditions necessary under 0, 21, 

K 89, are satisfied. We think, therefore, 
that both the lower Courts were right in 
■setting aside the sale. On these grounds 
we would discharge the rule with costs. 


^ Murphy, J. — The facts and the mate- 
rial dates have been stated in the judg- 
ment delivered by my learned brother 
Patkar, J. I think it is clear that the 
conditions requisite for setting aside the 
sale were fulfilled in this matter. The 
deposit of the necessary amount was made 
within time and the application (Ex. 22) 
is substantially one to set aside the sale, 
though unfortunately it is not accurately 
drafted. This was also made within 
time Under B. 91 (A) made by the High 
Court in 1925, an application under 
O. 21, B 89, made to the Colleotor, or to 
an officer subordinate to the Collector, is 
deemed to be one made to or into Court 
within the meaning of B 89. Though it 
is true there was here a subsequent ap- 
plication made to the Court, which was 
made out of time, and though both the 
Courts below have held thit it was really 
a continuation of the original one con- 
tained in Ex 22, 1 think it is not actually 
necessary so to hold, and that all the 
conditions required for the cincellation 
of the sale had already been fulfilled. I, 
therefore, agree that the rule should be 
discharged 

P D /r.k Rule discharged. 
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Patkar and Murphy, JJ. 

Sadeck Abdulla — Applicant. 

V. 

Mahomed Abdulla Hasanalli — Oppo- 
nent. 

Civil Bevn. Appln. No. 43 of 1928, 
Decided on 6th November 1928, against 
order of Political Besident, Aden, in 
Civil Suit No. 31 of 1927. 

(a) Civil P. C., S. 115 — Revision lies from 
order by Resident declining reference under 
Aden Courts Act (2 of 1834), S. 8. 

With regard to tho quostions arising in 
roferonco to cases to be stated by the Resident 
for the decision of the High Court under S. 8, 
Aden Courts Act (2 of 1864), the Resident’s 
Court is subordinate to the High Court, and 
the application for revision under S. 115 
would lie against tho order of the Resident 
declining to make a roferenco under that sec- 
tion: U Bom. 267, Foil, A. L E. 102G Bom. 
139, ExpL and Dts\ 30 Bom. 246 (P.C.) and 
27 Bom. .575, Eel on. [P 191 C 2J 

(b) Civil P. C., O. 38, R. 3 — Surety enabl- 
ing judgment-debtor to escape processes-^ 
Only way for his discharge is application 
under R. 3. 

Where tho judgment-debtor has been ena- 
bled to go out of tho jurisdiction of the Court 
and evade its processes by virtue of tho execu- 
tion of the surety bond, the only way for the 
discharge of the surety is an application under 
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O. 38, R. 3. Otherwise he shall be liable on 
his surety bond. [P 192 0 1] 

K, N. Koyajee — for Applicant;. 

(?. N. Thakor and Alreja & Co. — for 
Opponent. 

Patkar, J. — This is an application in 
revision against the order of the Resident 
at Aden, declining to make a reference to 
this Court under S. 8, Aden Courts Act 2 
of 1864. The petitioner in this case filed 
suit No 31 of 1927, in the Court of the 
Resident at Aden for a declaration that 
the surety bond executed by him in 
suit No. 318 of 1923, should be set aside 
and for a declaration that the decree in 
that suit should not .be executed against 
him as a surety. The learned Assistant 
Resident and Judge at A^len dismissed 
the suit holding that as no order had 
been passed under 0. 38, R 3, Civil P C , 
the plaintiff’s suit ought to fail. On ap- 
peal, the Resident refused to make a re- 
ference on the ground that the suit did 
not' lie and therefore an appeal did not 
lie, and on the merits also ho held that 
the present suit did not lie as an appeal 
lay from an order under O 38, R 3, and 
the suit was barred under S. 47, Civil P C. 

A preliminary objection is taken on be- 
half of the opponents that this Court 
cannot interfere in revision under S.^llfi, 
Civil P. C . and it is urged that the Resi- 
dent at Aden is not a Court subordinate 
to the High Court within the meaning of 
S. 115, nor is the High Court a Court of 
appellate jurisdiction within the mean- 
ing of S. 107, Government of India Act. 
It has been held in Abdul Karim v. Muni- 
cipal Officer, Aden (l) that, for the 
purposes of Cl. 13, Letters Patent, the 
Court of the Resident at Aden is a 
Court under the superintendence of the 
High Court and the High Court has 
power to remove a suit from the Court 
of the Resident and to try and determine 
the same. A reference was made in that 
case to the opinion of Phear and Mit- 
ter, JJ., in In the matter of, John Thom- 
son (2), where it was held that a refer- 
ence was “ a modified form of appeal,” 
and also to the case of Bhagwandas v. 
Jedu{3), where it was held that the 
term “ appellate jurisdiction ” in S 15, 
Charter Act should be construed to in- 
clude the power of revision. Having 
regard to the preamble to Act 2 of 1864 
and to S. 31 of the said Act, «it is clear 

(1) [1903J 27 Bom. 575 — 5 Bom. L. JtC. 662. 

(2) [1870J 6 Bang. L.R. 180=14 W. R. 257. 

(3) [1902J 4 Bom. L. R. 970. 
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that the Court at Aden is subject to the 
superintendence of this Court: see the 
decision of the Privy Council in Munici- 
pal Officer, Aden v Ismail Hajeeii). 
The point, however, for consideration in 
this case has been concluded by the deci- 
sion in the oa6e of Ehimhai Jamalhhoij 
V. Mariam Abdul Basul (5), where it was 
held under similar circumstapces that an 
application for revision under S. 115, 
Civil P. C. was maintainable, and that 
with regard to questions which might 
arise regarding oases to be stated by the 
Resident for the decision of the High 
Court under the provisions of S. 8, Aden 
Courts Act (2 of 1864), the Resident’s 
Court was subordinate to the High Court. 
A doubt was thrown on that decision in 
a subsequent ruling of this Court in 
Moses V Meyer (6). The point, however, 
decided in that case was that the Court 
was not competent to entertain an appli- 
cation under S 115 as the judgment or 
order • complained of was appealable to 
the Privy Council. The effect, however, 
of the decision in Khimbai Jamalbhoy v. 
Marim Abdul Basul (5) was stated in 
wide terms. We prefer to follow the deci- 
sion in Bhimhai J amalbhoy {b) md 

hold that with regard to the questions 
arising in reference to cases to be stated 
by the Resident for the decision of the 
High Court under S 8, Aden Act, the 
Resident’s Court is subordinate to the 
High Court, and the application for revi- 
sion under S 115 would lie against the 
order of the Resident declining to make a 
reference under that sectien. 

The next question is whether, under 
the circumstances of the present case, we 
should interfere under S 115, Civil P C. 
The surety in this case made four ineffec- 
tive applications to the trial Judge. The 
first application was made on 1st March 
1924, the second on 9th February 1926, 
the third on 11th May 1926, and the 
fourth on 21st July 1926. There were 
no orders passsd except on the second ap- 
plication to the effect that it was dis- 
missed. The learned Assistant Resident 
and Judge held that as the defendant 
was not before the Court, the surety 
bond could not be discharged. He fur- 
ther held that the surety was never dis- 
ch arged and could not be discharged be- 

(4) [19051 30 Bom. 246=33 I. A. 38=8‘Bom. 

L. R. 4=8 Sar. 901 (P.C.). 

(5) [1909] 34 Bom. 267=5 I. 0. 867=12 Bom, 

L. R. 149. 

(6) A. I. R. 1926 Bom. 139=50 Bom. 32. 
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cause the defendant never appeared in 
pursuance of any summons or « warrant. 
The learnad Judge failed to understand 
why the plaintiff did not ask for his dis- 
charge when Aref Kharsa was actually 
before the Court on 27th February 1926. 
As he did not do so, he had only himself 
to blame for not having been discharged. 
It appears clear, therefore, that the 
remedy of the surety was under O. 38, 
R. 3, to get himself discharged from his 
obligation flowing from the execution of 
the surety bond. If the order on the ap- 
plication of 9th February 1926, be consi- 
dered as an order refusing his application 
to be discharged the remedy of the surety 
was by an appeal against that order. If 
there was no order for his discharge on 
any of. these four applications, it is clear 
that the surety did not take any effective 
steps to get himself discharged from his 
obligation, and the only way recognized 
under the Code by which he could get 
himself discharged was by an application 
under O. 38, E. 3. The judgment-debtor 
has been enabled to go out of the juris- 
diction of the Court and evade its pro- 
cesses by virtue of the execution bf the 
surety bond by the plaintiff. We do not 
think that in this case the decree-holder 
has taken any undue advantage, or that 
there was any fraud on the surety. On 
the other hand, the surety has himself to 
blame for not taking legal and effective 
measures for being discharged. We do 
not think that any injustice has occurred, 
and the surety is wrongly made liable on 
his surety bond. There are not, there- 
fore, sufficient grounds, in our opinion, to 
interfere in the excercise of our revision- 
al powers. 

On these grounds, wo would discharge 
the rule with coats. 

Murphy, J. — The facts of the two 
suits out of which this revision applica- 
tion arises have already been stated in 
my learned brother’s judgment just deli- 
vered. At the outset, Mr. Thakor has 
objected that this Court has no jurisdic- 
tion to entertain the application, as the 
Act governing the Aden Civil Courts did 
not confer any on the High Court. 
The authorities on the point are con- 
tained in the cases of Municipal Officer^ 
Aden v. Ismail Hajee (4); Bhimhai Ja^ 
malbhoy v. Mariam Abdul Basul (6) and 
Moses V. Meyer (6). The first of these 
authorities lays down that looking to the 
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Act as a whple and to the word ’* supe- 
rintendence ” used in the preamble 
where in the same connexion the word 
** revision ” is also used, the High Court 
of Bombay has power of transfer over the 
Aden Courts. In the second ruling it was 
also held that the jurisdiction under 
8. 115 existed, but in the last rul- 
ing I have quoted Sir Norman Macleod, 
C. J., cast a doubt on the point, though 
in fact his decision turned on another 
aspect of the case then before him, and 
did not involve a finding on the question 
of the High Court’s jurisdiction. I be- 
lieve that looking to these cases and to 
the frame of the Act, ^ including its pre- 
amble, we have jurisdiction to entertain 
an application against the order of tho 
Resident made under S. 8, Aden Act of 
1864 an4 refusing to allow a reference to 
this Court. 

Tho remaining question, therefore, is 
whether we should interfere in this case 
or not. It is clear from the record that 
though the applicant made several at- 
tempts to be discharged from bis bond of 
suretyship, he did not actually prosecute 
them as he should have done, and most 
of his effort was directed to obtain a 
return of what is called his “ grant *” 
meai|«ing tho title-deeds of some of his 
property. Also, it is evident that the 
conditions for the regular cancellation of 
his bond never existed, and *that it was 
never actually cancelled. It also appears 
as noted by the learned Resident in his 
judgment, that the only party really ag- 
grieved can be the plaintiff in the first 
suit, for the applicant voluntarily enter- 
ed into the bond and his principal has 
since left the jurisdiction of the Aden 
Court. The decree has actually, we are 
told, been executed against the applicant. 
But, whether the suit, such as the appli- 
cant filed and which met with dismissal 
both in the original Court and in the 
first appeal, is competent or not is, I 
think, not a point we can now decide. 
This is a revision application and the 
Resident’s Court has a discretion to re- 
fuse to make a reference under 8. 8 on the 
ground it did, which was that no ques- 
tion affecting the merits arose in the 
case, and it appears to me that there is 
no valid reason for interference and that 
the rule should be discharged. 

p.d./b.k. Buie discharged. 


Sadeck Abdulla v. Md. Abdulla (Murphy, J.) 
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Bakeb, J. 

Rashinaih Mahadev and De- 

fendants 1 and 2 — Appellants. 

V. 

Oangu^ai JTesfcat;— Plaintiff — Respon- 
dent. 

Second Appeal No. 17 of 1927, Decided 
on 5th December 1928, against decision 
of Asst. Judge, Poona, in Oivil Suit No. 
419 of 1922. 

(a) Trusts Act, S. 73 — ^No provision by 
founder to appoint fresh trustee — Legal re- 
presentatives of founder have right of being 
trustee. 

In the case of a trust the heirs of the foun- 
der or his legal representatives have a right 
to be apfbinted trustees where no trustees are 
In ezistenoe or where no provision has been 
made by the founder by the appointment of 
fresh trustees after the death of those origi- 
nally appointed : 17 Cal, 3 (P.C.); 32 Cal, 129 
(P.O.); A,I,£t, 1923 Cal. 142. Bel, on, 

[P 193 0 2. P 194 0 1] 

(b) Civil P. C.. S. 92— Suit by person in 
private capacity is not barred. 

A suit brought by the plaintiff in his pri- 
vate capaoity to recover possession of the trust 
property from the p3rsoQS who, he alleges, are 
trespassers, is not barred by S« 92 : A. /. B, 
1924 Bom. 518 and A. I. B, 1921 Bom, 297, Dist, 
{Case law discassed.) [P 194 0 1] 

(o) Civil P. C., Ssh. 2, Para, 20 — Award 
can be split* 

An award filed without the intervention of 
the Court can bi split and need not be filed as 
a whole; A, 1, B. 1914 P. C, 105, Bel. on. 

CP 195 0 8] 

O. N. Thahor and S. Y. Abhyankar — 
for Appellants. 

P. B. Shingne and V. D. Limaye — for 
Respondent. 

Factg . — One Ganga Bai sued to re- 
cover possession of the property in suit 
as the heir of her fathar Gopal. 
Gopal died leaving a will in favour 
of his wife, Radha Bai whereby be left the 
property to her for her lifp. He also 
gave a direction to make an adoption and 
that if she did not adopt she was to em- 
ploy the property for establishing a deity 
of Muralidhar. Radha Bai died in 1898 
leaving a will by which she appointed 
one Vinayak and Ganga Bai as executors, 
for installing the idol of Shri Murlidhar 
and for devoting the property for the up- 
keep of the same. In 1902 Ganga Bai, 
the plaintiff, had hied a suit which was 
ultimately withdrawn. In 1910 Ganga 
Bu*8 sister had filed a suit but it was 
dismjissed as the trust iu suit was held 
to be a charitable trust. In the suit by 
1929 B/25 & 26 
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Ganga Bai filed in 1902 an award decree 
was passed between the plaintiffs and the 
trustee by which a house in possession of 
the plaintiff was exchanged for another 
hohse in Shukrawarpeth, Poona Plain- 
tiff. however, continued in posessessin of 
both the houses. In 1922 the executors 
Vinayak and Ganga Bai having died a 
suit was brought for the recovery of the 
property as heir of her father against the 
brother of Vinayak who was alleged to 
have been appointed a trustee by the de- 
ceased’s trustee Vinayak. 

Judgment. — (After stating facts, the 
judgment proceeded). Now, so far as con- 
cerns the allegation that defendant 1 was 
appointed a trustee by the last surviving 
trustee Vinayak previous to his death, that 
is a finding of fact, and the point has not 
been raised by the learned pleader for the 
appellant, nor indeed could it be raised in 
the face of the finding on it based on evi- 
dence. The position, therefore,* in this 
case is this: There is no living trustee 
who can administer the property in res- 
pect of which the trust was created by 
the will of Radhabai. The plaintiff is 
the heir of the founder of the trust* It 
has been argued by the learned counsel 
for the appellants that nobody oan heap- 
pointed a trustee whose interests are ad- 
verse to those of the trust, and that the 
conduct of the plaintiff, as disclosed by 
the previous litigations in whiob she has 
denied the execution of the will by her 
mother Radhabai and the validity of the 
will, is such that she cannot be appointed 
a trustee, nor under Hindu law oan she 
succeed to the trust property. The law, 
however, which has been dealt with by 
the learned Assistant Judge, is quite 
clear on the point. In the oase of a trust 
the heirs of the founder or his legal re- 
presentatives have a right to be appointed 
trustees and where as in the present 
case, no trustees are in existence, (nor in- 
deed does the will of Ridhabai whiob has 
been translated by the lower appe late 
Court give the trustees the power of ap- 
pointing successors), it is obvious that 
somebody must be iu existence to ad- 
minister the property, and represent the 
trust and under the authorities the plain- 
tiff is the only person who oan 6^ so. In 
this connexion I may refer to Gossami 
Sri Oridhariji v. Bomanlajji Gossami 
(l), where it is laid down th it according 

(1) liSHJ] 17 Cal. 3=x6 1. A. 187i=:5 8ar. 

lP-0). 


Easbiha^ V. Oakgbbai (Baker, J,) 
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to Hiada law, when the worship of a 
Thakar has bsen founded the office of a 
shebait is held to be vested in the heir or 
heirs of the founder, in default of evi- 
dence thathe has disposed of it other- 
wise, provided that there has not been 
some usage, course of dealing, or circum- 
stance, showing a different mode of de- 
voluton. To the same effect in Jaga- 
dindira Nath Boy v. Hementa Kamari 
Dehi (‘2j, where there was no reliable 
evidence as to the foundation of a religi- 
ous endowment, or as to its terms or con- 
ditions, and it was held that the legal in- 
ference was that title to the property or 
to its management and control followed 
the line of inheritance from the founder 
The latest case on the point is the one on 
which the learned Judge of the lower ap- 
pellate Court has relied, namely, Anand 
Chandra v. Broja Lai (3), where it was 
laid down that where a shebait appointed 
by the founder fails to nominate a succes- 
sor in accordance with the conditions or 
usage of the endowment, the office reverts 
to the founder and his representatives 
even though the endowment has assumed 
a public character. And the same prin- 
ciple will apply to a case where no provi- 
sion has been made by the founder, as in 
this case, for the appointment of fresh 
trustees after tlie death of those origi- 
nally appointed. 

It was next contended that the present 
suit will not lie, and that the proper 
course was to bring a suit with the per- 
mission of the Collector under S, 92, Civil 
P. C S. 92 refers to breaches of 
any express or constructive tru^t or 
suits where the direction of the Court is 
deemed necessary for the administration 
of any such trust, and the reliefs which 
are set out in that section are not the 
prime reliefs which the plaintiff is seek- 
ing in the present suit. The present suit 
isoneprought by the plaintiff in her 
private capacity to recover possession of 
the property from the persona who, she 
alleges, are trespassers. S. 92 refers to a 
suit by some members of the public, of 
whom there must not be less than two, 
in order to remove trustees, appoint trus- 
tees, have accounts and inquiries taken 
and getting a scheme settled or generally 
arranging for the management of the 
trust. There are a very lar ge number of 

(2) [1904] S2 Oal. 129=31 I. A. 203=8 Sar. 

698 (P.O.). 

(3) A. I, R. 1923 Cal, 142=30 Oal. 292. 


rulings on this point as to what suitawill 
fail under S. 92, and what will not. The 
learned pleader for the respondent has re- 
lied on Muhammad Abdul Majid Khan 
V. Ahmad Said Khan (4), Ayatunnessa 
Bibi v. Kulper Khalifa (5), Appanna Po* 
richa v. Narasinga Poricha (6), 

Vali Ulla v. Bava Santi Miya (7), Nav- 
roji V. Kharshedji (8) and Nitkant v. 
Bamkrishna (9). There are many other 
cases, and the general principle laid down 
by those cases is that a distinction is 
drawn between a suit brought by a per- 
san in his private capacity and as a mem- 
ber of the public. In order to mike the 
point clear, however, it may bo as well 
to refer very briefly to the casesin order 
to show what cases have bsen neld not 
to lie within the four corners of S 92. 

In Muhammad Abdul Majid Khan v. 
Ahmed Said Khan (4), a suit by a plain- 
tiff alleging that he was the rightful 
mutawalli of a waqf and that the defen- 
dant had taken wrongful possession of 
the property was held not to lie within 
the purview of S. 92, Civil C. Simi- 
larly, in Ayatunnessa Bibi v. Kulper 
Khalifa (5) it was held that a suit 
for the removal of a trespasser in posses- 
sion of trust property is not a suit of the 
kind contemplated by S. 92, Civil P. 
P. C , aad therefore, for the institu- 
tion of such a suit no consent of the Advo- 
cate General is necessary. In Appanna 
Poricha v. Narasinga Poricha (6) it was 
held that a suit by a trustee of a charit- 
able or religious trust against a co-trustee 
for accounts does not fall within S. 92, 
Civil P. C , and may be brought without 
the sanction of the Advocate General. In 
Miya Vali Ulla v Sayed Bava Santi 
Miya (7) the suit was by a plaintiff who 
claimed to be a co-trustee of certain dar- 
gas and entitled to a share in the manage- 
ment and in the profits thereof. It was 
held that it did not fall within the pur- 
view of S. 539 (that is, the present S. 92), 
Civil P. C. I may also refer to Nilkanth 
V. Bamkrishna (9), which is a late case, 
-where it was held that a suit for a decla- 
ration that defendants were not properly 


(4, [1913] 35 All. 459=20 I. 0. 37=11 A. L. 
J. 673. 

(5) [1914] 41 Cal. 749=22 I. 0. 677=19 0. W. 
N. 234. 

(6) A.I.R. 1922 Mad. 17=45 Mad. 113 (P.B.), 

(7) [1896] 22 Bom. 496. 

(8) [1903] 28 Bom. 20=5 Bom. L. R. 745. 

(9) A. I. R. 1928 Bom. 67=46 Bom. 101. 
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appointed trustees of a temple, and for 
au injuQotion appropriate to that deolara- 
tioQ, did not fall within the purview of 
S. 92, Civil P. 0. I think this is suflOi- 
•cient authority on the point. The learned 
oounsel for appellant has referred to one 
oase of this Court in Narayan v. Vasudeo 
(10), where S. 92, was held to apply, 
and also to Sakharam v. Oanu (11). In 
Sakharam v. Oanu (11) it was held that 
a suit by a hereditary pujari of a temple 
to recover his share in the offerings to 
the deity falls within the purview of 
S. 92, but in that case a scheme had been 
framed, and a dispute had arisen which 
invited the direction of the Court to the 
administration of the trust property and, 
therefore, the section was held to apply. 
In Narayan v. Vasudeo (10) the suit was 
held to fall within the scope of S. 92, 
Civil P. C., since the prayers in the plaint 
showed that accounts of the trust pro- 
perty were to be taken, inquiries made 
and directions given. This does not at 
all apply^to the facts of the present case, 
where the plaintiff merely seeks to re- 
cover possession of the property from per- 
sons whom she alleges to be trespassers. 
I am, therefore, of opinion that the lower 
appellate Court was correct in finding 
that the present suit was maintainable, 
and in view of the finding that the plain- 
tiff, as the heir of the founder of the trust, 
is entitled to the trusteeship and posses- 
sion of the property in the absence of any 
trustees, the finding of the lower appel- 
late Court is correct, and must be upheld 
The learned pleader for the respondent 
has put in cross-objections, but as a 
matter of fact he has only supported the 
decree on some of the grounds decided 
against him. He does not want any al- 
teration in the decree. He has objected 
to the finding of the lower appellate Court 
that the award decree passed between the 
trustees and the present plaintiff in 1901 
was void as being passed without juris- 
diction. The reasons are given on the 
last page of the judgment. As the appeal 
will have to be dismissed on the other 
points which have already been decided 
against the appellants, this point is not 
of great importance. The learned Dis- 
trict Judge found the only objection to 
the award was that the arbitrator had no 
right to appoint the successor trustee 
after the death of the executors when the 

(id) A. I. R. 1924 Bom. 618. 

<11) A. I. R, 1921 Bom. 297=^46 Bom. 683. 


trust was admittedly of a public ohar- 
aoter. The fraud which was argued had 
not been distinotly pleaded in the lower 
Court, and on that point the learned As* 
sistant Judge has rightly found that the 
award is not void on account of any fraud. 
As a matter of fact any appointment made 
by the award of the plaintiff as a trustee 
after the death of the surviving trustees 
would be without authority as the arbi- 
trators had no power to appoint her. On 
the other hand by operation of law, as 
has actually happened in this case, on 
their deaths she would became a trustee 
under the principles which have been 
already referred to. It is argued that the 
learned Assistant Judge was wrong in 
holding that an award filed without the 
intervention of the Court cannot be split, 
and must be filed as a whole, and refer- 
ence is made to the cases in Buta v. 
Municipal Committee of Lahore and 
Amir Begam v. Budr-ud-din Husain 
(18). The learned pleader for the appel- 
lants has endeavoured to distinguish the 
first of these cases as not falling under 
para. 20, Sch. 2, Civil P. C., but the 
case of Amir Begam v. Badr-ud-din 
Husain (13) is under that paragraph, and 
that no such distinction as he seeks toj 
argue exists is shown by the notes atl 
p. 1101 of Mulla’s Code of Civil Proce- 
dure, 8th Edn., where it is pointed out 
that para. 21 refers to para 11, Sch. 2, 
where the principle of separation is re- 
cognized. 

However, as I have already said, 
this point is of comparatively small 
importance in view of the finding on the 
other parts of the case. The only comr 
ment I have to make on the decree of the 
lower Court is that it is not very happily 
worded. It states that the plaintiff must 
make a declaration that she has no right 
over the trust property, namely, the 
house in Sbukrawar Peth, and that she 
thereby makes it over to the trust. But 
as she herself is at present the only trus- 
tee, there is nobody to whom she can 
make it over, and it would have been 
better perhaps to have stated in the 
decree of the lower Court that the plain- 
tiff should state that this house in Shuk- 
rawar Peth is the property of the trust 
and that she holds it only as a trustee. 

(12) [1902] 29 Cal. 854=29 I. A. 168=7 C. W. 

N. 82=8 Sar. 327 (P.O.). 

(18) A. I. B. 1914 P. 0. 105=36 All, 336=17 

O. 0. 120 (P.O )• 
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However, I do not think it is necessary that it is untenable, doming to th» 


to amend the decree by inserting these 
words, which is merely a question of 
phraseology. 

The result is that the decree of the 
lower appellate Oonrt will be confirmed, 
and the appeal dismissed with costs. 

B.K. Appeal dismissed. 
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MABTBN, 0. J., AND MUBPHY, J. 

Hasan Hassan Saheb — Applicant. 

V. 

Bamchandra Appaya Shanbhog — Op- 
ponent. 

Civil Bevn. Appln. No. 366 of 1927, 
Decided on 17th December 1928, against 
order of Bub- Judge, Honavar, in Darkhast 
No 154 of 1926. 

Civil P. C., O. 21, R. 11 (2)— Application 
signed and verified by pleader in suit is 
valid. 

An application for execution though not 
duly signed and verified by the decroo'holder, 
but if it is actually signed and verified by the 
pleader in i^he original suit is in accordance 
with 0. 21, R. 11 (2). [V 196 0 2] 

S. B. Parulehar — for Applicant. 

Murphy, J. — In this case the learned 
Subordinate Judge has found that the ap- 
plication for execution is not in time 
because the immediately preceding one 
on which it depends to come within 
limitation was not made in accordance 
with law. 

The decree under execution was passed 
on 7th January 1922 and the first appU- 
oation for execution was presented on 7th 
January 1925, that is, exactly on the last 
day of the period within which it would 
be within limitation. The present ** dar- 
khast was filed on 19th October 1926, 
and it was contended that it was in time, 
because it had been made within time of 
the previous one. 

As against this, the other side has con- 
tended that the previous application for 
execution had pot been made in accord- 
ance with law, on two grounds, one being 
that a copy of the decree and an inven- 
tory of the property had not been annexed 
to it : and the second that it had not been 
duly signed and verified by the decree- 
holder as required by 0. 21, R. 11 (2) of 
the Code. As to the first of these objec- 
tions we agree with the view taken by 
the learned Subordinate Judge and hold 


second, the application in question waS' 
actually signed and verified by Mr. 
Sawkar, who was the decree-holder’^ 
pleader in the suit. The learned Sub- 
ordinate Judge’s view was that the dar- 
khast proceedings being original proceed- 
ings the application has to be signed by 
the decree-helder, though it is not neces- 
sary for his pleader to file a fresh vakalat 
when presenting it in Court and that a» 
this ore was not so signed by an author- 
ized person, the application was not in 
accordance with law. 

We think, however, that the learned 
Subordinate Judge was in error on thia 
point. The applications are made under 
O. 21, B. II (2), which says : 

** Save as otherwise provided by sub'B. (1),. 
every application for the execution of a decree* 
shall be in writing, signed and verified by the 
applicant or by some other person proved to 
the satisfaction of the Court to be acquainted 
with the facts of the case, and shall contain 
in a tabular form the following particulars ** 

which follow in the section. The re- 
quirement; therefore, is, that the person 
signing the application must satisfy the 
Court that he was acquainted with the 
facts of the case. In this case, the ap> 
plication was made by the pleader whc 
had conducted the original proceedings 
and who must necessarily have been ac 
quainted with all the facts in connexioi 
with the application, and it has not beer 
shown that he failed to satisfy the Courl 
that he was not so acquainted. The pre 
sumption is the other way. We thinl 
that the application was made in accord 
anee with law as it was sufficient for i1 
to be signed and verified by the decree 
holder’s pleader, and, therefore, that th< 
ground on which this application hai 
been dismissed, that is, that it was noi 
within limitation, fails. 

Rule made absolute. Order discharged. 
We direct the learned Subordinate Judge* 
to hear and determine the application ac- 
cording to law. Respondent to pay the 
costs of this Court. The costs of the^ 
original hearing of the darkhast to be 
costs in the proceedings. 

B.K. Buie made absolute^ 
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Madgavkar, 

Shaikh Alii aad others — D^ftndkiits-* 
Appellants* 

V. 

Khot Saheb and others — Plaintiffs— 
Respondents. 

Second Appeal No. 86 of 1926, Decided 
on 23rd November 1928, against decision 
of Dist. Judge, Ratnagiri, in Appeal No. 
40 of 1921. 

Landlord and Tenant — Khoti — Tenant re- 
i>lying to notice of ejectment denying an* 
aiual tenancy — Appraised rent continued to 
%e paid — * Tenant does not get permanent 
tenancy rights. 

Where a khofci tenant in reply to a notioo of 
•ejeotment by the khot merely replies that he 
was not the annual tenant but does nothing 
more and oontinuas to pay rent on the basis of 
^appraisement, he does not aoquira the title to 
permanent tenancy by adverse possession. 

[P 197 0 2] 

K, N» Koyajee — for Appellants. 

G. B. Gkitale — for Respondents. 

Judgment. — The question in this ap» 
ipeal is whether the claim of the plaint- 
iffs-respondents to evict the defendants- 
.appellants is barred by limitation. The 
land in suit is a khoti village. Both the 
lower Courts have held that the appel- 
lants are not the occupancy but khoti 
lienants liable to eviction. The trial 
Oourt held that the plaintiffs-respon- 
<ients’ suit to evict was barred by limita- 
tion by reason of the reply. Ex. 70 dated 
3l8t March 1909, by the appellants deny- 
ing that they were a jnual tenants of the 
respondents. The lower appellate Court 
thought that a mere reply was not suffi- 
<5ient without further action on the ap- 
pellants* part and decreed possession to 
the respondents. Defendant 1, deceased, 
by his heirs, appellants 1 to 4 appeals. 

It is argued for the appellants that the 
^clear denial that they were the annual 
tenants in the reply, Ex. 70, to the notice 
‘Of the respondent was a sufficiently clear 
assertion of their own right to be occu- 
pancy-tenants so as to bring the case 
within the ruling, Budesah v Hanmanta 
{!) and to bar the present suit for posses- 
sion. For the respondents it is argued 
that occupancy-tenants can only so be- 
•come by the procedure laid down under 
8. 6, Khoti Act, and not by adverse pos- 
session. The authority of Budesah v. 
llanraanta (1) must be held to be at 

^ Jl) [1896] 21 Bom. 509. 
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least seriously shaken by the decision of 
their Lordships of the Privy Council in 
Mohammad Mumtaz AH Khau v. Mohan 
Singh (2), as pointed out by Fawcett, J., 
in Juvansingji v. Dola Ghhala (3). The 
respondents also rely upon the appellant's 
admission in his evidence. Ex. 48 : 

‘*1 have given vasul to plaintiffs even after 
my notice to plaintiffs as per Eic. 84/14. I hive 
given it according to appraisement.*’ 

Apart from the reply to the notice 'they 
had done nothing in pursuance of their 
claim as occupancy tenants. 

The question in this appeal is when 
their possession became adverse and whe- 
ther it so continued for 12 years. It is 
true that an occupancy tenant does not 
always pay fixed assessment but that his 
assessment may be appraised. In the 
written statement the defendants claimed 
to be permanent tenants on a fixed rent. 
From the appellants* own case it was ne- 
cessary for him to prove that he paid the 
fixed assessment of a permanent tenancy. 
It appears on the contrary that ho has 
not done so. Therefore even if his pos- 
session became adverse on the date of the 
reply to the notice, after he p#ld the rent 
of the khoti tenant every year, he ceased 
so to become. It is not necessary in law 
that the respondents notwithstanding 
such payment should file a suit merely 
because of his reply to their ndtice. I am 
of opinion therefore that the trial Court 
was wrong ana the lower appellate Court 
right in holding that the appellant has 
not shown continuous adverse possession 
for 12 years merely because of their notice 
in 1909. In this view it is not necessary 
to consider the point referred to as to 
how far some of the observations in Bu- 
demb v. Hanmanta (l) can be reconciled 
with the observations in the decision of 
their Lordships of the Privy Council in 
Mohammad Mumtaz Ali Khan v. Mohan 
Singh (2). 

The point that the origin of the appel- 
lant*8 tenancy was lost in antiquity so 
that they cannot avail themselves of S. 83, 
Land Revenue Code, has not been serious- 
ly pressed. The findings of the lower 
Courts are against the appellants and 
with those findings I agree. 

The two cases, B abusing Bamchandra 
V, Pandu (4) and Gitabai v Krishna MaU 

(2) A.I.K. 1923 P.O. 118=46 All. 419=-26 0*. 

0. 231=50 1. A. 202 (P.O.). 

S A.I.R. 1925 Bom, 390. 

A.I.R. 1921 Bom. 227=45 Bom. 508. 
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hart (6) have no direct; bearing on the 
point. The former merely lays down that 
notice is necessary before possession can 
become adverse. In this case a notice by 
reply was given. The latter is concerned 
with the question of mortgagor and mort- 
gagee which does not here arise. 

The appeal fails and is .dismissed with 
costs. 

R.K. Appeal dismissed. 

(5) A.I.R. 1921 Bom. 295=45 Bom. 661. 
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Baker, J. 

Krishna Parsharam Chambhar — Ap- 
plicant. 

V. 

Bhau Piraji Phalle and another — Op- 
ponents. 

Civil Rovn. Appln. No. 342 of 1927, 
Decided on 20th November 1928, against 
order of Asst. Judge, Satara, in Misc. 
A. No. 25 of 1926. 

Civil P. C., S. 115 — Court taking one 
view out o^ conflicting authorities — Revi- 
sion does noc lie. 

Merely because the view taken by the 
lower Court is based on one set of authorities 
rather than the view taken by the other it is 
impossible to say that it thereby acted il- 
legally or irregularly and the High Court will 
not intefere with it in revision : 11 Cal. C, 
•P.C.) and A.IM. 1917 P.G. 71 (P.C.), Rel. cn. 

[P 199 0 1,2] 

N. L, Petkar and K, F. Joshi-^-ior Ap- 
plicant. 

K. N. Koyojee and P. F. Kane — for 
Opponents. 

Judgment. — The facts of this case are 
simple. Opponent 2 Anandibai ob- 
tained a decree against applicant 1 
and in execution proceedings the pro- 
perty of applicant 1 was sold and pur- 
chased by opponent 1. Subsequently 
the judgment-debtor presented an appli- 
cation under O. 21, R. 90, to the effect 
that the notice was not properly served 
upon him, he had no notice of the sale, 
and that he had sustained substantial 
injury by reason of this. The Subordi- 
nate Judge of Karad found that the 
decree-holder had got notice fraudulently 
served in an irregular and improper man- 
ner, that it was impossible for the judg- 
ment-debtor to know of the sale and that 
the sale was on that account vitiated by 
a material irregularity in publishing it 
and also by the fact that the correct as- 


sessment of the land was not shown iu 
the proclamation of sale and the pro* 
petty was sold at a grossly inadequate^ 
price and the judgment-debtor had suff- 
ered substantial injury on that account.. 
He, therefore, set aside the sale under 
O. 21, R. 90. On appeal by the auction 
purchaser, the Assistant Judge, Satara^ 
came to the same conclusion as the Sub- 
ordinate Judge as to the irregularity and 
the substantial injury suffered by tho 
judgment-debtor but relying on the ob-^ 
servations of the Privy Council in the^ 
case of Lalla Bunaseedhur v. Koomvar 
Bindeseree D%Ut Singh (l), and also on* 
the observations of Sir Lawrence Jenkins 
in Paresh Nath Malltck v. Hari Chara7^ 
Dey (2) he held that the auction-pur- 
chaser not being a party to the fraud 
committed by the decree-holder was en- 
titled to the protection of the Court. He„ 
therefore, held that no fraud being al- 
leged or proved as against the purchaser 
his position is that of an innocent man,, 
and between two innocent men be ought 
to be protected and the Judge while re- 
cognizing the hardship caused to the* 
judgment-debtor set aside the order of 
the trial Court and directed the applica- 
tion to be d'lsraissed. The judgment- 
debtor thereupon under that section ap- 
pealed to this Court and also presents* 
this civil revision application. Thesecom^ 
appeal is barred under S. 104, Cl. (2.1^ 
Civil P. C , and must, therefore, be dis- 
missed with costs as no second appeal 
lies from an order of the kind referreii 
to in S. 104. The civil revision applica- 
tion has been heard on the point of lavr 
as well as on the merits. It is an ap- 
plication under S. 115, Civil P. G. Amli 
the first and most important point in it« 
is whether this Court has jurisdiction 
to interfere in view of the rulings of tho' 
Privy Council in Amir Hassan Kha^i v. 
Sheo Baksh Singh (3) and Balakrishmik 
Udayar v. Vasudeva Ayyar (4). 

The learned pleader for the applicanl. 
has argued at length to show that thij- 
is a case in which the lower appellate 
Court has in the exercise of its jurisdic- 
tion acted illegally or with material ir- 
regularity. In my opinion it is nothing 
of the kind. The lower appellate Court , 

(1) [1866] 10 M. I. A. 454=2 gar. 167 (P.C.) 

(2) [1911] 38 Cal. 622 = 14 C. L. J. 300 = 10, 

I. C. 361=15 0. W. N. 875. 

(3) [1884] 11 Cal. 6*=11 I. A. 287 (P.O.). 

(4) A. I. R. 1917 P. C. 71 = 40 Mad. 793= 

44 I. A. 261 (P.C.). 
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bad jurisdiction to hear the appeal and 
if on the law as the lower appellate Court 
understood it, it came to a decision which 
loes not commend itself to the applicant 
md as a matter of fact does cause him 
^ome hardship, that is not, in my opin- 
ion, either illegal or a material ir- 
regularity. 

It has been laid down in plain terms by 
bhe Privy Council in the two cases which 
I have quoted above that in order to give 
the Court jurisdiction under S. 115 the 
point at issue must be one of jurisdiction. 
It has been held that provided a Court 
has jurisdiction to entertain a case, even 
if it decides it wrongly, it is not a ground 
for interference under S. 115. In the 
present case it cannot even definitely be 
said that the lower Court's decision is 
wrong in law. There are rulings on both 
sides. The lower appellate Court has 
relied as I have said on the observations 
of the Privy Council in Lalla Bunseedhiir 
V. Koonioar Bindeseree Dutt Singh (l) 
and Paresh Nath Malliok v. Han Char an 
Dey (2), as to the necessity of protecting 
an innocent purchaser in order to give 
confidence in the sales carried out by the 
Court. The learned pleader for the ap- 
plicant has referred to the case of Bires- 
loar Ohose v. Panohkonri Ghose (5), 
where the authorities have been reviewed 
at great length including those to which 
I have referred above and the Court came 
to a contrary conclusion to that arrived 
at in Paresh Natlis case (2), viz , that 
there is a long and uniform series of 
decisions of the Calcutta High Court to 
the effect that an execution sale which 
has been brought about by fraud of the 
decree-holder is liable to bo set aside on 
that ground even though it is not esta- 
blished that the auction purchaser has 
participated in or has been cognizant of 
the fraud. On the other hand this Court 
has held in Chitambar v. Krishnappa (6) 
that where property is sold in auction 
under, a decree fraudulently obtained, 
mere inadequacy of price apart from 
participation in or knowledge of the 
fraud is not in itself a circumstance 
sufficient to justify the setting aside 
of the sale. _ 

I have quoted decisions on each side 
from which it will be seen that at diff- 
erent times various Courts have taken 
different views of the liability of an in- 

‘ (6) A. X. B. 1923 Gal. 538” 

(6) [1902] 26 Bom. 543=4 Bom. L. R. 249. 


Bombay 199 

nc^ent purchaser to have his sale set 
aside on account of fraud committed by 
the decree-holder or irregularities in the 
sale. I do not propose to decide this 
question one way or the other. I am 
merely using this for the purpose of 
showing that the view taken by the 
lower appellate Court is based on a set 
of authorities, and that because the Court 
followed the view taken by one set of 
authorities rather than the view taken 
by the other it is impossible to say that 
it thereby acted illegally or irregularly 
and my view would have been preciseb 
the same if the Court had decided the 
other way. 

It has been attempted to be snown that 
the provisions of 0. 21, R. 90, have been 
violated because the lower appellate 
Court has not set aside the sale. 0, 21, 
R. 90, provides : 

“ Whereiauy immovable property has been 
sold in execution of a decree, the decree- 
holder, or any person entitled to share m a 
rateable distribution of assets. ..may apply to 
the Court to set aside the sale on the ground 
of a material irregularity or fraud in publish- 
ing or conducting it.” ^ 

The rule does not deprive tne Court of 
its discretion in deciding each particular 
case according to the circumstances 
which appear therein I do not think it 
necessary to refer in any detail to the 
cases which have been quoted by the 
learned pleader for the applicant in 
which the various High Courts have in- 
terfered in revision under S. 115, with 
the orders of the lower Courts which 
were held to have been passed in the 
exercise of their jurisdiction illegally or 
with material irregularity. Each case 
must be decided on its own facts and I 
have not the slightest hesitation in hold- 
ing that in the present case the lower ap- 
pellate Court has not acted either il- 
legally or with material irregularity and 
the matter being clearly one within its 
jurisdiction there can be interference by 
this Court in revision under S 115, 
Civil P. C. It may be that the judgment- 
debtor has been put to loss on account 
of the fraud of the decree-holder That 
would be no justification for interference 
by this Court or for me to assume juris- 
diction which in the circumstances of 
the case I do not possess. The result, 
therefore, is that the application fails 
and must be dismissed with costs. 

R.K. Application dismissed. 


Ebishma V. Beau (Baker, J.) 
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Madgavkar, J. 

Narapan Kondaji Temkar — Appellaati. 

V. 

Qovind Krishna Abhyankar — Respon- 
dent. 

Second Appeal No. 61 of 1927, Decided 
on 30th November 1928, against decision 
of Dist. Judge, Ratnagiri. 

(a) Criminal P. C., S. 88— Title pastes 
to Government only from date of attach- 
ment. 

The words in S. 88, 01. 7, “at the disposal 
of Government’' do not imply that from the 
moment the absconder fails to appear on the 
date ordered, all his right, title and interest 
in the property immediately pass over to 
Govecment, It has that effect only from the 
date of attaohmont : 9 Cal. 861 and 6 L. B, R. 
67, Bel. on. [P 200 0 2] 

(b) Civil P. C.. O. 21, R. 54— Scope. 

An attachment confers no title but merely 
prevents alienation : 25 Gal. 179 (P. C.), Foil. 

]P 201 0 1] 

(c) Transfer of Properly Act, S. 52— Doc- 
trine applies to sales under Criminal P. C., 
S. 88. 

The doofrine of lis pendens applies not 
merely to sales by private parties but also to 
sales through civil Courts or by Government 
including revenue sales and sales under S. 88, 
Criminal P. C. [P 201 0 1] 

A. O. Desai -for Appellant. 

O. B. Ghitale^tov Respondent. 

Judgment. — This question in this 
appeal is whether defendant 5-appellant, 
by reason of his vendors’ purchase of the 
interest of Kanoji at the sale in 1920 held 
under Ss. 88 and 89, Criminal P 0., is 
entitled to the property as against the 
plaintiff-respondent who is a decree-hol- 
der in a suit for specific performance 
against the same Kanoji instituted on 
24th August 1927. Both the lower Courts 
decide.^ f.hat the attachment by the civil 
suit by the plaintiff-respondent being 
prior, the doctrine of lis pendens applied 
to the sale by the criminal Court to the 
appellant, and decreed the claim. Defen- 
dant 5 appeals. 

The relevant facts are shortly as fol- 
lows : There was an agreement by Kanoji 
to sell the plaint property to the plaintiff- 
respondent dated 2ad August 19L6 The 
respondent’s suit 164 of 1917 was filed on 
24th August [917, was decreed on 30th 
November 1920, in favour of the plain- 
tiff-respondent and directed Kanoji and 
his sous to execute the sale-deed and the 
respondent to take possession. During 
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the pendency of the suit Kanoji, who was 
being criminally prosecuted, absconded. 
The Migistrate issued a proclamation on 
19th January 1917, and ordered him to 
appear by 26th February 1917. Kanoji 
failed to appear and the plaint property 
was attached by the Magistrate on 8th 
December 1917, and was sold on 29th 
July 1920. The suit was decreed on 
30th November 1920. 

Four points are taken for the appel- 
lant. It is urged, firstly, that the words 
in S. 88, 01. 7 , Criminal P. 0., “at 
the disposal of Government” imply that 
from the moment the absconder fails 
to appear on the date ordered, in this case, 
25th February 1917, all his right, title 
and interest in the property immediately 
passed over to Government. Secondly, 
and therefore, there was no title of Kanoji 
left to sue on 24th August 1917. when the 
plaintiff instituted the suit. Thirdly, 8. 
52, T. P. Act, whatever application it 
might have to parties to the suit or to 
the civil Court which acts for the parties 
has no application to Magistrates or cri- 
minal Courts acting on behalf of Govern- 
ment. Fourthly, the suit should have 
been filed within a year of the date of the 
sile by the criminal Court and is barred 
by limitation unier Art 14, Lim. Act. 

On the first point the only authority 
quoted is Oolam Abed v. Toolseeram (1) 
There the conflict was between the prior 
attachment by the Magistrate as against 
the subsequent attachment by the 
civil Court. The former being prior 
prevailed. In the present case the 
attachment of the civil Court was 
prior and not that of the Magistrate. 
Further, on the very wording of S. 88, 
Cl. 7, “property under attachment shall 
bo at the disposal of Government,” the 
argument is, in my opinion, untenable. In 
other words, while the right and power 
of Government to attach begin from the 
time for appearance specified in the pro- 
clamation, the exercise of the power must 
begin with the attachment. To the same 
effect is the view taken by a single Judge 
in Subramonian v Emperor (2), where 
Government, though they had possessed 
power prior to the attachment by the 
civil Court, did not actually exercise it 
until afterwards. That point, therefore, 
fails. 

(1) [1833] 9 0al 861. 

(2) [1912] 6 L. B. R. 67=15 I. 0. 984=18 Or, 
L. J 668. 
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On (he second poinfr, it saffioes to ob- 
serve that an attachment confers no title 
but merely prevents alienation. If auth- 
ority is needed tor this prooosition, I may 
refer to the decision of the Privy Council 
In Moti Lai v Karrabuddin (3). 

On the third point, it has been held by 
all the High Courts that the doctrine of 
lis pendens applies not merely to sales by 
private parties but also to sales through 
civil Courts or by Government including 
revenue sales: Ear Shankar Prasad Singh 
V. Shew Oobind Shaw (4), Sukhdeo Pra- 
sad V. Jamna (5), Bhaskar v. Shankar 
(6) and Mathura Prasad Sahu v. Desai 
8ahu (7). But if the doctrine applies to 
revenue sales which are held for and by 
Government through revenue Courts under 
powers analogous to those exercised by 
the criminal Courts, there appears no 
reason for the exception of criminal 
Courts and attachment by them under 
8. 88, Criminal P. C., from the purview 
of 62, T. P. Act, and the doctrine of lis 
pendens. Without express enactment, it 
would hardly be logioil to hold that the 
Crown executing civil or fiscal laws is 
governed by a law other than that ap- 
plicable to it when executing criminal 
laws. 

The only point which remains is the 
point of limitation. This p3int was not 
taken in the lower appellate Court and is 
not mentioned in the memo of appeal It 
appears that the pUintid was actually in 
possession before the suit. The suit is not 
therefore, barrel by limitation. 

In the result the appeal fails and is 
dismissed with costs. 

B*K. Appeal dismissed, 

(3) [1893] 25 Oil. 170^24 I. A, 170=7Sar. 

222 (P, 0.) 

(4) [1807] 26 0^1. 968=4 0, W. N. 317. 

(5) [1903] 23 \U. 6D=s,n30) A.W.N. 197. 

(6) A. 1. R. 1924 Bom. 467. , 

(7) A. I. B. l922*Pdfc. 542=1 Pat. 287. 
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Madgavkar, J. 

Balangowda ^Bhimangowda — Appel- 
lant. 

V. 

Oaiigeppa Bhimappa ani others — 
Respondents. 

Second Appeal No. 250 of 1925, Deoiled 
on 9th November L92S, against decision 
of Dist. Judge, Bijapur, in Appeal No. 84 
Of 1923. 
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Evidence Act, S. llS-^MlnoV representing 
major — Still he is not estopped. 

When a contract has been catered Into by a 
minor, representing himself to be a major the 
contraot is void as against him and he is not 
estopped from pleading minority : A, I, B, 
1928 P. 0. 152, Foil,; 21 Bom, 193; 41 Bom. 480; 
46 Bom, 137; A. I, B, 1923 Bom, 169=64 /. O, 
457, deemed overruled, [P 202 C 1] 

O, S. Bao — for Appellant. 

O, P. Murdeshwar and O, S. Mulgaon* 
kar — for Respondents. 

Judgment. — The question in this ap- 
peal is whether the plaintiffs- respondents 
can set up estoppel against the minor 
Bhimappa on the ground that he had re- 
presented himself to them as a major 
when he with the widow Adiveva passed 
the sale-deed in their favour. The plaiu- 
tiff-respondeut claimed on the strength 
of this sale-deed and the defendants-ap- 
pellants on the strength of an award filed 
as a decree passed subsequently, when 
Bhimappa was admittedly a major. Both 
the lower Courts found that on the date 
of the sale-deed in favour of the plaintiff- 
respondent Bhimappa was a minor, bub 
agreed that he was estopped from question- 
ing the sale, and, therefore, decreed the 
claim. Defendant 1 appeals. 

It is argued on behalf of the appellant 
that the view of this Court, differing 
from the other High Courts, that an es- 
toppel can be pleaded by a minor must 
now be held to be overruled on the 
strength of the observations of their Lord- 
ships of the Privy Council in the very 
recent case of Sadiq v. Jai Kishori 
(ij. For the plaintiffs-respondents it is 
argued that the question was expressly 
reserved by their Lordships of the Privy 
Council as early as Mohori Bibee v. 
Dharmodas Ghose (2) and the consistent 
decisions of this Court from Oanesh Lala 
V. Babu (3), Dadasaheb Dasrathrao v. 
Bai Nahani (4), Jasroj Bastimal v, 
Sadashiv Mahadev (6) oinnot be held to 
be overruled by the observations in the 
recent Privy Council case, Sadiq Ali 
Khan v. Jai Kishori (1), particularly as 
similar observations of their Lordships of 
the Privy Council are to be found in 
Mahomed Syedol v. Yeoh Ooi (6). 

(i; A. 1. R. 1928 P. 0. 152. 

(2) [1903] 30 Oal. 689=30 I. A. 114=*7 0. W. 

N. 441=8 3ar. 374 (P.O.). 

(8) [1875] 21 Bom. 198. 

(4) [1917] 41 Bom. 480=41 1. 0. 180=19 Bom. 

L. R. 561. 

S A. I. R. 1923 Bom. 1169=46 Bom. 137. 

A. 1. R. 1916 P.O. 242=43 I.A. 256 (P.O.). 


Balangowda v. Qadigeppa (Madgavkar, J ) 



203 Bombay Sauchakdha t. Shbipati 1929 


This lasti however, was a case from 
the Straits Settlement and their Lord* 
ships observed (p. 163 of 19 Bom. L. R ): 

case of fraud by the appellant on the 
subject of his age was set up, but it cannot be 
doubted that the principle recently given 
effect to in the case of R. Leslie Limited v. 
Sheill would apply, and such a case would 
fail.** 

In that case it was held by Lord 
Sumner and the other Judges that where 
a minor by fraudulently representing that 
he was of full age, induced the plaintiffs 
to lend him money, such an action by the 
plaintiffs to recover the amount of the 
advance on the ground that ho had ob- 
tained it by fraudulent misrepresentation 
must fail, even though fraud was proved 
against the minor. On the present ques- 
tion, the other High Courts have differed 
from this Court : Dhtcrmo Dass Ghose 
V. Brahmo Dutt (7), Khan Qul v. Lakha 
SinghtA. 7. R. 1928 Lah. 609; Vaikunta- 
rama Pillai v. Autkimoolam Ghettiar 

(8) , Jagaji "Nath Singh v. Lalta Prasad 

(9) and Ganganand Singh v. Rameshtvar 
Singh (10). 

As for the observations of the Privy 
Council in the recent case of Sadiq AH 
V. Jai Kishori (l) cited for the appellant, 
the arguments are not reported, but the 
question was one of minority on which 
the two lower Courts differed. Their 
Lordships of the Privy Council agreeing 
with the trial Court held that the mort- 
gagors were proved to be minors and the 
mortgage-deed executed by them was a 
nullity. They proceeded to observe as 
follows (p. 1352) : 

“The fact of miaority baiug established at 
the date of the oKooution by the mortgagors of 
the deed founded ou is sufficient for the deci- 
sion of the case ; such a deed executed by 
minors being admittedly a nullity according to 
Indian law. and incapable of founding a plea 
of estoppel.** 

I am unable to interpret this decision 
otherwise than as overruling the view of 
this Court and as agreeing with the view 
of the other High Courts. By no inge- 
nuity of argument can the view of this 
Court be reconciled with the judgment 
that a deed executed by minors is incapa- 
ble of founding a plea of estoppel. Ac- 
cordingly, in this view of the law, even 

(7) [1898] 25 Oal. 616^2 0. W. N. * 330 on 
appeal 26 Cal. SSI. 

(8) [1914] 38 Mad. 1071=23 I. 0. 799=20 
M. L. J. 612. 

(9) [1909] 31 All. 21=5 A. L. J. 674=1 I. C, 
562=(1908) A. W. N. 267. 

(XO) A. I. R. 1927 Pat. 271=6 Pat. 388. 


if in S. 115, Evidence Act, the word 
**person*’ includes minors, the general 
intention of adjective law of the legis- 
lature as to the rule of evidence in this 
section must give way to the particular 
intention of substantive law in S. lU 
Contract Act: per Best, C. J. in Churchill 
V. Crease (11). 

The appeal must be allowed, the decree 
of the lower Courts set aside, and the 
plaintiff's suit dismissed with costs. 

R.K. ‘ Appeal allowed. 

(li) [1828] 5 Bing. 177=2 M. & P. 415=7 L. J* 
(o.s.) C. P. 63. 
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Patkar and Murphy, JJ. 

Ramchandra Genuji Thosar — Appel- 
lant. 

V. 

Shripati Sukaji Gade and others — 
Respondents. 

Appeal No. 43 of 1927, Decided on 14th 
November 1928, from order of Asst. Judge, 
Poona, in Appeal No. 2G2 of 1925. 

(a) Presidency Towns Insolvency Acf, 
(1909), S. 17 — Insolvent can continue appeal 
after annulment — Provincial Insolvency Act 
(1920), S. 28— Civil P. C., O. 22, Rr. 8 and 
10 . 

If during the pendency of a suit a party 
adjudicated an insolvent, he is not disquali- 
fied by reason of his insolvency from appeal- 
ing, After the annulment of the order of ad- 
judication he is entitled to continue the appeal* 
A. I. R. 1921 Mad. 402 Rel on. [P 204 0 1, 21 

❖ (b) Civil P. C., O. 41, R. 23— Suit in 
Court of Second Class Sub-Judge returned 
for proper presentation — First Class Sub- 
Judge rejecting plaint — Appeal from order 
returning plaint — Rejection not brought to 
notice — Case remanded to Second Class Sub- 
Judge— No plaint being in existence remand 
was void. 

A suit* filed in Second Glass Sub* Judge’s 
Court was returned to be presented to proper 
Court. The same was dismissed by First Class 
Sub* Judge, the deficit Coart-fees not having 
been paid. In appeal from order returning the 
plaint, the attention of the District Judge was 
not drawn to the fact of the rejection of the 
plaint and the suit was remanded for trial to 
the Second Class Sub-Judge, the latter Court 
holding that order of remand being obtained 
by fraud was void. 

Jleld; that the plaint having been presented 
in the First Class Subordinate Judge*s Court 
and having been rejected with costs, the Sub- 
ordinate Judge, on remand, was justified in 
holding that there was no plaint in existence 
which could be proceeded with. The remedy 
of the plaintiff was to appeal against the ordei 
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o! the Firet Glees Subordinate Judge rejecting 
the plaint which amounted to a decree. 

[P 204 0 2] 

O, S. Boo — for Appellant. 

jfiu A. Padhye — for Bespondents. 

Patkar, J . — In this ease the plaintiff 
sued for specific performance of a contract 
of sale or in the alternative to recover 
Bs 1,550 as damages. The learned Sub- 
ordinate Judge, on 22nd December 1923, 
held that the contract sued upon was for 
a sum of Bs. 7,000, and, therefore, he had 
no jurisdiction to try the suit, and order- 
ed the plaint to be returned to the plain- 
tiff. The plaintiff presented the plaint 
in the Court of the First Class Subordi- 
nate Judge on 3rd January 1924. The 
First Class Subordinate Judge called upon 
the plaintiff to pay the deficit Court-fees 
and granted time till 10th January 1924, 
and on that day the plaint was rejected 
with costs as the deficit Court-fees were 
not paid. On 23rd January 1924, the 
plaintiff, through the same pleader who 
had filed the plaint in the First Class Sub- 
ordinate Judge’s Court, filed Miscellane- 
ous Civil Appeal No. 5 of 1924 against the 
order dated 23nd December 1923, return- 
ing the plaint for presentation to the pro- 
per Court. The District Court was not 
informed of the fact that the plaint was 
returned to the plaintiff and was, as a 
matter of fact, filed in the First Class 
Subordinate Judge’s Court, and was rejec- 
ted for non-payment of the deficit Court- 
fees. The defendant was also ignorant d 
the fact that the plaint was rejected by 
the First Class Subordinate Judge. In 
the District Court the plaintiff confined 
his claim to the alternative relief of re- 
fund of Bs 1,550. On 10th July 1924, 
the learned District Judge held that the 
alternative relief was within the precu- 
niary jurisdiction of the Second Class 
Subordinate Judge, and remanded the case 
for decision on the alternative claim. On 
remand the learned Second Class Subordi- 
nate Judge held that, if the District Judge 
had been informed that the plaint was 
rejected by the First Class Subordinate 
Judge’s Court on 10th January 1924, the 
order of remand would not have been 
passed, that it was on account of the 
fraud practised upon the District Court 
that the order had been obtained from 
that Court, that the plaint having been 
rejected by a Court having jurisdiction to 
entertain it, could not be proceeded with, 
and that the remedy of the plaintiff was 
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to appeal against the order rejecting th» 
plaint, which amounted to a decree passed 
by the First Class Subordinate Judge. On> 
appeal, the learned Assistant Judge held 
that the order of the appellate Court not 
having been appealed against must b» 
considered to be final, and the Subordi- 
nate Judge could not go behind the order 
of the superior appellate Court, and was^ 
bound to proce^ with the alternative 
ciaim. Against the order of remand aa> 
appeal has been filed in this Court. 

A preliminary objection is taken on be- 
half of the respondent that the appeal 
filed by the defendant is a nullity as the 
appellant, who was adjudged an insolvent 
in October 1926, was not competent to 
file an appeal on 17th June 1927, against 
the order of the Assistant Judge dated 
19th January 1927. On 8th October 
1928, by an interlocutory judgment oS 
this Court notice was served on the offi- 
cial Assignee to ascertain whether he 
elected to bo added as a party to this ap- 
peal. It appears from the communica- 
tion of the Official Assignee that the 
order of adjudication was annulled on 3rd 
July 1928. It is urged on behalf of tho 
appellant that there is no objection to hii> 
proceeding with the appeal as the adjudi- 
cation order has been annulled The ad- 
judication order was passed by the Bom- 
bay Insolvency Court and a reference in 
made to S. 18, Presidency Towns InsoF 
vency Act, under which power is given to 
stay proceeding against an insolvent by 
sub-S. (3). The appellant in this oaso 
was the defendant in the original suit and 
was the respondent in the lower appellate 
Court. By reason of tho adjudication/ 
of the defendant as an insolvent, tho. 
plaintiff ought to have made an applica-^ 
tion under 0. 22, E. 10, Civil P. C.,: seo 
Puninthavelu Mudaliar v. Bhashyam 
Ayyangar (l). No provision has beea 
pointed out to us which would prevent ct 
person who has been adjudged an insol- 
vent from filing an appeal against a decreo 
passed against him. Under S. 17, Presi- 
dency Towns Insolvency Act, 3 of 1909;, 
corresponding to S. 28, Cl. (2), Provincial 
Insolvency Act, 5 of 1920, the property 
of the insolvent vests in the Ofificial As- 
signee on the making of the order of ad- 
judication. It was, therefore, held itv 
Sayad Baud v. Mulna Mahomed (2) that 
nothing is left in the insolvent to give hinx 

1) [1901] 25 Mad. 401^12 M. L. J. 282. 

2) A. I. R. 1926 Bom. 36G. 
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« oause of aotioa aud that a suit by an iu« proceed with aa appeal if it iuvolyes a 


eolveat ia his owa name after his adjudi* 
oation is not maintainable. The law 
with regard to the actions pending by or 
<again8t an insolvent has been stated in 
Halsbury's Laws of England Vol 2. pp. 
136-136. 

Under 0. 22, R 8, Civil P. 0 , the in- 
solvency of a plaintiff in any suit which 
the assignee or receiver might maintain 
{for the benefit of his creditors, shall not 
sause the suit to abate, unless such assi- 
gnee or receiver declines to continue the 
suit or (unless for any special reason the 
Court otherwise directs) to give security 
for the costs thereof within such time as 
the Court may direct; and on the neglect 
or refusal of the assignee or receiver to 
continue the suit or to give such security 
the defendant may apply for the dismis- 
sal of the suit on the ground of the plain- 
tiff’s insolvency, and the Court may mike 
SiU order dismissing the suit and award- 
ing to the defendant costs which he has 
incurred in defending the same to be pro- 
ved as a debt against the plaintiff’s estate. 
0. 22, R. 8, corresponding to S. 370 of the 
old Code, would apply to the case where 
there is actual bankruptcy or insolvency 
•skud in which an assignee or a receiver is 
appointed, and would not apply to a case 
where there has been an application for a 
declaration of insolvency and a vesting 
order is made but the proceedings are sub- 
sequently annulled and the plaintiff is not 
declared either a bankrupt or an insol- 
vent: .see Amrita Lai Mukerjee v. 
Bakhali Dassi Debi (3). Where, how- 
over, the plaintiff’s name is struck off and 
the Oificial Assignee is substituted for the 
insolvent plaintiff and the adjudication is 
thereafter annulled, it was held in Khunni 
Lai v. Eameshar (4), that there being no 
limitation provided for the Official Assi- 
nee to appear and apply for substitution 
or for the debtor to appear and apply for 
the restoration of his name on the record 
after the adjudication is annulled, the 
proceedings cannot abate and must be 
deemed to continue. We think, therefore, 
that the appellant in this case after the 
annulment of the order of adjudicition 
is entitled to continue the appeal. When 
an appellant after filing an appeal be- 
comes insolvent, the receiver may prose- 
cute the appeal under 0. 22, R. 8, read 
with 0. 22, B, 11. An insolvent may 

(8) [1893] 27 Cal. 217-i 0. W. N. 294. 

44) A. I. R. 1922 All. 861=1^48 All. 621. 


personal question as to his status, or if 
the order appealed from prevents him 
from earning his living: see (?. v. M (6) 
It, has, however, been held in Tatireddy 
V. Ramohandra Bow (6) that if during 
the pendency of a suit a party is adjudi- 
cate! an insolvent, he is not disqualified 
by reason of his insolvency from appea- 
ling. 

The insolvent was resisting in this 
appeal the alternative claim of Rs. 1,600. 
It was, therefore, for the benefit of his 
creditors that he was prosecuting the 
appeal in case there was a completed in- 
solvency in which an assignee or a 
receiver was appointed. In the present 
case, the adjudication of insolvency was 
annulled We think, therefore, that the 
appellant is entitled to prosecute the 
appeal. 

On the merits, we think that the plaint 
having been presented in the First Class 
Subordinate Judge’s Court and having 
been rejected with costs, the Subordinate 
Judge, on remand, was justified in hold- 
ing that there was no plaint in existence 
which could be proceeded with. The 
remedy of the plaintiff was to appeal 
against the order of the First class Subor- 
dinate Judge rejecting the plaint which 
amounted to a decree. It is no doubt 
true that the District Judge remanded 
the case to the Subordinate Judge for 
disposal on the alternative claim with 
regard to the damages of Rs. 1,660. The 
plaintiff or his pleader ought to have 
informed the District Court of the rejec- 
tion of the plaint by the First Class 
Subordinate Judge, and the District Court 
passed the order in appeal in ignorance 
of this fact. Though the Subordinate 
Judge was bound to carry out the order 
of the District Judge, there was no plaint 
which could be preceeded with as it had 
already been rejected by the First Class 
Subordinate Judge on 10th January 1924 
We think, therefore, that the view of the 
Subordinate’ Judge, after remand, was 
correct. 

We would, therefore, reverse the order 
of remand of the learned Assistant Judge 
and restore the decree of the Subordinate 
Judge with costs of this appeal and of the 
lower appellate Court on the respondent- 
plaintiff. 

(5) [1885] 10 A. 0. 171. ^ 

<6) A. 1. R. 1921 Mad. 402. 
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Murphy, J. — Plaintiff’s snit was for 
speoifio performancd of a oon tract to sail 
him some property for Bs. 7,000 and in 
the alternative, for the retnrn of hiS 
earnest money of Bs. 1,500 and the plaint 
was presented to the Court of a ^oond 
Class Subordinate Judge It was returned 
for presentation to the proper Court, and 
on this being done, the plaintiff was 
given time to make up the requisite 
Court-fee, and on his failure to do this, 
his suit was dismissed. 

Plaintiff next appealed from the order 
of the Seoond Class Subordinate Judge, 
not disclosing the fact that his plaint 
had been dismissed by the First Class 
Subordinate Judge, to the District Judge. 
He Was sucoeessful in obtaining a remand 
to the Seoond Class Subordinate Judge’s 
Court, which it was held had jurisdic- 
tion to try his claim in the alternative, 
for return of the Bs. 1,500 earnest money. 

On the papers coming to the Seoond 
Class Subordinate Judge’s Court, that 
Court held that, since plaintiff’s claim as 
a whole had been dismissed by the First 
Class Subordinate Judge, and a fraud had 
been perpetrated on the District Judge 
by suppression of this fact, the order of 
remand was void and the plaintiff’s 
remedy was to appeal from the First 
Class Subordinate Judge’s order. There 
was another appeal to the District Court, 
which held that the Subordinate Judge 
was not empowered to enquire behind 
that Court’s order. This is the finding 
now before us in appeal 

There is, however, a further complica- 
tion. The defendant, now the appellant, 
was adjudged an insolvent in October 
1926. Notice was served on the Official 
Assignee, who has since informed this 
Court that the adjudication order was 
annulled on 3rd July 1928. It has been 
objected to the appeal that it does not 
lie, as when he made it the appellant 
was incompetent. 

A preliminary question as to the com- 
petency of the appeal, therefore, arises. 
The proper course was to file an applica- 
tion under 0. 22, B. 10, Civil P, C., but 
this was not done 

The relevant sections are Sub-3. (3) 
S. 18, Presidency Towns Ensolvency Act 
and S 17 and S. 28, Cl (2), Prov. Ins. 
Act. There is power under the former 
Act to stay civil proceedings against an 
insolveit and under the latter bis pro- 
perty vests in the Official Assignee, and 


it has been held in the case of Sayai 
Baud V. V. Mulna Mahomed (2), that an 
undischarged insolvent is not legally 
oompeteot to file a plaint. The other 
oases on the point, such as Khunni La{ 
V. Bameshar (4) and Amrita Lai Muket’^ 
jee V. Bakhali Dassi Debi (3), involve- 
other points and are not exactly adjacent. 
But since a receiver may prosecute an 
appeal, where an appellant is adjudged 
an insolvent after filing one, it would 
seem that a person adjudged an insolvent 
may also himself file an appeal. Thia 
has been held to be so in the Madraa 
case of Tatireddy v. Bamchandra Bow 
(6). It was there held by Spencer, J. 
that there is no authority for the asser- 
tion that an insolvent cannot file an 
appeal, and though there are words in 
S. 16, Prov. Ins. Act, which may be’read 
as making insolvency the equivalent to 
civil death, it does not follow that an 
insolvent has no locus standi in civil 
proceedings. Bamesam, J., who con- 
curred, based his decision on the fact 
that a person who is a party to proceed- 
ings in his own right, does not become* 
disentitled to continue them, merely 
beciuse his right has devolved on another 
a principle which he considered was re- 
cognized in 0. 22, B. 10, of the Code, the 
only exception being in B. 8 of the same 
order, which is limited to suits: (see 
rule 12), when the events there mentioned 
happen. Though this case has not beon 
authoritatively reported, the reasoning 
above set out appears to me to be correct 
and 1 agree that the appeal has been 
properly made. 

On the main point, it seems clear that 
the plaint as a whole having been finally 
dismissed for non-compliance with the- 
First Class Court’s order, there was no- 
further possibility of proceeding with it, 
and that the District Court’s order was- 
for this reason of no effect, having been 
made in ignoranpe of this fact. I, there- 
fore, agree that the learned Assistant 
Judge’s order be reversed, and with thn 
order as to costs. 

R.K. Order reversed. 
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Patkar and Murphy, JJ. 

Hamedmiya Badamiya Plaio- 

tiff — Appellant. 

V. 

Joseph Benjamin — Defendant — Res- 
|)ondent. 

Second Appeal No. 603 of 1926, Deci- 
ded on 22nd November 1928, against de- 
cision of Dist. Judge, Ahmedabad, in 
Appeal No. 244 of 1924. 

❖ (a) Mahomedan Law — Pre-emption — 
The right is not incident of property but a 
personal right. 

The right of pre-emption is not a right 
\vhich attaches to the land but is a personal 
right. It arises only out of a valid, complete 
and bona fide sale, and in the case of no other 
alienation. It is not an incident of property. 
1 B, L, R. 134 {F.n.l Foil.; 7 All. 775 (F.B.), 
not Foil. [P 208 C 2. P 200 C 1] 

(b) Mahomedan Law — Pre-emption — Law 
is not applicable to non*Mahomedans except 
by custom. 

The Mahomedan law of pre-emption cannot 
t )3 accepted in the case of non-Mahomedans 
on the ground of justice, equity and good con- 
science in its entirety except on the ground 
of custom: 7 All. 775 (F.D.), not Foil.; 6 M. H. 
C. 2C; 4 B. L, R. 134 (F.B.) and 40 Bom. 
853, Foil. 

(c) Mahomedan Law — Pre-emption — 
Bene Israel vendee in Ahmedabad, is not 
bound in absence of custom. 

In the absence of custom a non-Mahome- 
dan Bene Israel vendee cannot be bound by 
the law of pre-emption even though the law 
of pre-emption may have boon established as 
customary law applicable ato Hindus and 
Mahomedaus in Ahmedabad :39 Cal. 915 (P.C.), 
ExpU; 8 W. B. 446. Ref. 

H. C. Coyajee and B* J. Thakor — for 
Appellant 

Q. N. Thakor and M. K. Thakore — for 
Respondent. 

Patkar, J.— 'In this case the plaintiff, 
a Mahomedan, sues to enforce his right 
of pre-emption against the defendant, a 
Bene Israel. The vendors are also Ma- 
liomedans being the |?rothers of the 
plaintiff himself. The question, there- 
fore, in this case is whether the general 
Mahomedan law of pre-emption can be 
enforced against a non-Mahomedan Israel, 
the defendant vendee, in Ahmedabad. Both 
the lower Courts held that the plaintiff 
'has not proved the right to pre-empt. 

The property in suit is an open land 
about 30 feet by 45 feet adjoining the 
plaintiff’s land. It is urged on behalf of 
the appellant that the right of the plain- 
tiff to pre-empt is an incident which the 
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custom of pre<*emption attaches to the 
property in Ahmedabad, ahd the pur- 
chaser, even though a nou-Mahom^an 
is bound by the Mahomedan law in the 
matter, and cannot be permitted to evade 
the conditions and obligations under 
which the property is held, and reliance 
is placed on the Full Bench ruling of the 
Allahabad High Court in Gobind Dayal 
V. Inayatullah (i). Ibis further urged 
that the custom of pre-emption is esta- 
blished as prevailing in Ahmedabad since 
1823 and reliance is placed on the cases 
of Gordhandas Girdharbhai v. Prankor 
(2), Beioa v. Dulabhdas (3) and Motilal 
Dayabhai v. Harilal Maganlal (4) and 
that the right of pre-emption is enforce- 
able irrespective of the persuasion of the 
parties concerned according to the ruling 
of the Privy Council in Jadu Lai Sahu 
y. Jankt Koer (b). On the other hand, 
it is contended that the law of pre-emp- 
tion applies to Mahomedans and by cus- 
tom to Hindus in Surat and Broach, and 
even if it be held as applicable to the 
city of Ahmedabad, it can affect only the 
Hindus and Mahomedans and would not 
apply to the defendant, a Bene Israel, 
unless it was proved that the defendant 
was bound by the law of pre-emption by 
custom, that no custom affecting defen- 
dant Bene Israel has been alleged in the 
plaint, much less proved in the case, and 
that the law of pre-emption is not an 
incident relating to the property, and re- 
liance is placed on the Full Bench deci- 
sion of the Calcutta High Court in 
Sheikh Kudratulla v Mohan Shaha (6). • 

In Digambar Singh v. Ahmed Said 
Khan (7) their Lordships of the Privy 
Council, having described the genesis of 
the Mahomedan law of pre-emption, have 
observed (p. 18 of 42 7. A.): 

“A custom of pre-emption was doubtless in 
all cases the result of ageeemen amongst the 
shareholders of the particular village, and 
may have been adopted in modern times and 
in villages which were first constituted in 
modern times. Rights of pre-emption have in 
some provinces been given by Aots of the 

(1) [1885] 7 All. 775=(1885) A. W. N. 182 
(F.B.). 

(2) [1869] 6 B. H. C. R. 263. 

(S [1902] 1 Bom. L. B. 811. 

(4) [1920] 44 Bom. 6%=57 I.O. 590=22 Bom. 
L. B. 806. 

(6) [1912] 89 Cal. 915=15 I. 0. 659=89 I. A. 
101 (P.O.). 

(6) [1869] 4 B. L. R. 184=18 W. B. 31 
(P.B.). 

(7) A. I. B. 1914 P. 0. 11=37 All. 139=43 1. 
A. 10 (P.O.). 


HAiCBDintA ▼. Benjamin (Patkar, J.) 
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Indian IiegUlatura* Rigkta of pre*emption 
bava also bean oraated by contract between 
the sharers in a village. Bat in all cases the 
object is as far as possible to prevent stran- 
gers to a village from becoming sharers in the 
village. Bights of pre-emption when they 
oxist are valuable rights, and when they de- 
pend upon a custom or upon a contract, the 
custom or the contract, as the case may be, 
must if disputed, be proved.” 

According to the strict Mahomedan 
law, the law of pre-enoption is not con- 
fined to Mahomedans. It is also allowed 
to zummees or infidels, that is, to 
Christians and Hindus and the like, for 
Christians and Hindus are ' considered in- 
fidels by Mahomedans; see Baillie 473; 
III Hedaya 595. So long as the country 
was under the Mahomedan Government, 
the right of pre-emption was extended to 
all classes of persons without any*distinc- 
tion of creed, colour or birth. The right 
of pre-emption is given first to a partner 
in the land sold, secondly, to the partner 
in the immunities or appendages of the 
land such as the right to water and to 
roads, and, thirdly, to a neighbour. The 
Mahomedan law is not the law of British 
India and can be enforced so far as the 
laws of British India have directed it to 
be observed. When the Mahomedan law 
has ceased to be the law of the country, 
the question arises whether the Maho- 
medan law of pre-emption should be en- 
forced against a non- Mahomedan Bene 
Israel without giving him the benefit of 
that law in other cases in which he would 
stand in the position of a pre-emptor. 
That question was answered in the nega- 
tive by Mitter, J , in Kudratxdla v. Mohan 
Shaha (6). Mahmood, J., in Oobind 
Dayal v. Inayatullah (l) entirely agrees 
with a great deal of the reasoning of 
Mitter, J., in this respect. He, however, 
differs from Mitter, J , on the ground 
that the right of pre-emption is an inci- 
dent of the property and differs from the 
view of Mitter, J., that the right of pre- 
emption is nothing more than merely the 
right of re-purchase not from the vendor 
but from the vendee who is treated for 
all intents and purposes as the full owner 
of the property which is the subject- 
matter of the right, and holds that it is 
not a right of re-purchase either from the 
vendor or from the vendee involving any 
new contract of sale but is simply a right 
of substitution entitling the pre-emptor 
by reason of a legal incident to which 
the sale itself was subject to stand in the 
shoes of the vendee in respect of all 


rights and obligations arising from the 
sale. It was held by the Full Bench of 
the Allahabad High Court in Oobind 
Dayal v. Inayatullah (1) that where the 
pre-emptor and vendor are Mahomedans 
and the vendee a non-Mahomedan, the 
Mahomedan law is to be applied in the 
matter. A contrary view was held by 
the Calcutta High Court in KudratuUa 
V. Mohan Shaha (6). The view of the 
Allahabad High Court has been followed 
by the Patna High Court in Achutananda 
Pasait V. Bilci Bibi (8). The Madras 
High Court in Ibrahim Satb v. Muni 
Mir Udin Saib (9) held that the Maho- 
medan doctrine of pre-emption was not 
law in the Madras Presidency. So far as 
the Bombay Presidency is concerned, it 
was held by Batchelor, J., in Mahomed 
Beg Amin v. Narayan Meghaji (lO) that 
the reasoning of the decision of the 
Madras High Court in Ibrahim Saib v. 
Muni Mtr Udin Saib (9) is applicable 
generally to the Bombay Presidency with 
the exception of Gujarat. 

The rule of pre-emption is recognized 
by custom among Hindus who are 
either natives or domciled in Bihar 
and certain parts of Gujarat, such 
as Surat, Broach, Godhra and Ahraeda- 
bad, but the danger of extending the 
customary law to the whole of Gujarat, 
as laid dowu in Qordhandas Oirdhar- 
bhai V. Prankor (2) and Bewa v. Dxdla- 
bhdas (3), has been referred to by Bea- 
man, J., in Dayabhai Motiram v. 
Chunilal Keshordas (11), where it was 
held that where a custom of this kind is 
alleged as a foundation of the claim and 
is denied by the defendant, the trial 
Judge would insist upon a strict proof 
of it and would not be misled by the 
general, dicta to be found in the two cases 
referred to. Batchelor J., in Mdhomed 
Beg Amin v. Narayan Meghaji (10), 
refers to the dissenting view of Beaman, 
J., in Dayabhai Motiram v. Ghunilal 
Keshordas (11), and expresses his view 
that the judicial recognition of pre-emp' 
tion in Gujarat particularly amongst 
Hindus always appeared to be anomalous 
and artificial. With regard to Ahmeda- 
bad, it was held by Macleod, 0. J., in 
Motilal Dayabhai v. Har il al Maganlal 

(8) A. I. R. 1922 Pat. 601=1 Pat. 678. 

(9) [1870] 6 M. H. C. R. 26. 

(10) [1915] 40 Bom. 858=82 I.O. 933=:18 Bom. 

L. B. 81. 

(11) [1918] 88 Bom. 183=22 I. 0. 289=16 

Bom. L. B. 1186. 
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(4), referring to the case of Umharam 
Muhundas v. Bughoonath Laldas (12), 
that in Ahmedabad the cnstom of pre- 
emption exists among the Hindus. The 
right of pre-emption is a right to acquire 
by compulsory purchase, in certain cases 
immovable property in preference to all 
other persons. It is not one of the mat- 
ters in suits respecting which the Maho- 
medan law is expressly declared to be 
the rule of decision when the parties are 
Mahomedans. But some of the Courts 
of British India have, on grounds of 
justice, equity and good conscience, gene- 
rally administered the law as between 
Mahomedans in claims for pre-emption. 
In the Madras Presidency the right of 
pre-emption is not recognized even bet- 
ween Mahomedans unless by local cus- 
tom, as in Malabar. A right or custom 
of pre-emption is recognized as prevail- 
ing among Hindus in Bihar and certain 
parts of Gujarat, such as Surat, Broach, 
Godhra .and Ahmedabad : see Wil- 
son’s Anglo- Mahomedan Law, paras. 350 
and 321. 

The defendant in this case is a Bene 
Israel. It has not been alleged that 
Bane Israels are bound by this custom. 
The question, therefore, whether the de- 
fendant, a Bene Israel, is bound by the 
law of pre-emption when the vendor and 
the pre-emptor are Mahomedans gov- 
erned by the custom of pre-emption in 
Ahmedabad, will have to be determined 
by the view we take as to the correct- 
ness of the decision in Oobind Dayal v. 
Inayatullah (l). The view of the Cal- 
cutta High Court in Kudratulla v. 
Mohan Shaha (6) is opposed to the 
view of the Allahabad High Court. The 
oases dealt with by the Full Bench in 
the Allahabad High Court and Calcutta 
High Court proceeded on a consideration 
of the Regulations then in force. The 
Regulations in force at the decision of 
the Calcutta High Court were Bengal 
Regn. 4 of 1793, S. 15, and Regn. 7 of 
1832, S. 9. The Allahabad decision 
turns on the construction to be placed 
on S. 24, Bengal Civil Courts Act, 6 of 
1871, which came into force after the 
the Full Bench ruling of the Calcutta 
High Court. It is not clear how the 
Bengal Civil Courts Act was binding on 
the Allahabad H'gh Court and fell to be 
considered by the Full Bench ruling in 
Oobind Dayal v. Inayatullah (l). In 
(1:4} 2 Bort. 40J, 
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Bombay the governing Regulation ia 
Regn. 4 of 182 f, Ci. 26, which is as fol- 
lows : 

The law to be observed in the trial of 
suits shall be Aots of Parliament and Regula- 
tions of Government applicable to the case ; 
in the absenoe of such Aots and Regulations 
the usage of the country in which the suit 
arose : if none such appears, the law of the 
defendant, and in the abeenoe of specific law 
and usage, justice, equity and good conscience 
alone. 

The language of the Regulations con- 
sidered by the Calcutta and Allahabad 
High Courts is somewhat different. 
Mahmood, J., in Oobind Dayal v. Inaya* 
tullah (1) went to the length of holding 
that the law of pre-emption is a reli- 
gious usage or institution within the 
meaning of S. 24, Bengal Civil Courts 
Act, 6 of 1871. Sir Roland Wilson in 
his Anglo- Mabomedan law (S. 350), after 
referring to the view of Mahmood, J.^ 
observes that this reasoning proves too 
much, for if it were so, the whole of the 
Mahomedan Shariat would be enforced 
including the law of property and con- 
tract. The other Judges, Oldfield, J., 
and Petheram, 0. J., have not expressed 
their concurrence with the view of Mah- 
mood, J., on this point, and held that 
the Court was not bound to administer 
Mahomedan law in claims of pre-empn 
tion but came to the conclusion that 
the right of pre-emption was an in- 
cident of the property and it was 
equitable to apply the rule to cases 
where the purchaser was a Hindu on 
the ground of equity, justice and good 
conscience With regard to the question 
whether the right of pre-emption is an 
incident of the property, I agree with 
the view of the Calcutta Full Bench in 
Kudratulla v. Mohan Shaha (6) that 
the right of pre-emption is nothing 
more than a right of re-purchase from 
the purchaser who is recognized for ail 
intents and purposes as the full legal 
owner of the property and that it is a 
right which arises not from any antece- 
dent defect of title in the vendor, but 
comes into existence after the right to 
the property has completely passed to 
the purchaser However, the right of 
preemption is a weak right inasmuch 
as if the Shatladar died before the decree 
for possession his shaffa becomes abso- 
lutel> extinct. This indicates that the 
right is not a right which attaches to 
the land but is a personal right. The 
right of pre-emptioa arisee only out oi 
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a y^lid complete and bona fido sale. Ifc 
does not; arise QUb of a gift, sadak (gift 
made with the object of acquiring reli- 
gious merit), wakaf, inheritance, bequest 
(BailUe, p, 471), or lease even though 
in perpetuity : see DewanUilla v. Kazern 
Molla (13) or a mortgage even though it 
may be by way of conditional sale : see 
Qurdial Mundar v. Tehiaraijan Sing 
(14) : see Mulla’s Mahomedan Law, 
para. 182. It, therefore, follows that 
the right of pre-emption can only arise 
when there is a valid, complete and bona 
fide sale and in the case of no other alie- 
nation If the right of pre-emption is 
an incident of property, it ought to affect 
alienations other than that of a valid, 
complete and bona fide sale. Further the 
Mahomedan law itself has sanctioned 
artifices for the purpose of defeating the 
right of pre-emption : seeBiillie’s Digest 
of Mahomedan Law, pp. 512 and 513. A 
vendor wishing to evade the law has to 
reserve the breadth of one cubit extending 
along the house of the shaffa to defeat his 
right. One of the artifices to evade the 
law of pre-emption is to sell for one 
thousand derhans even though it is intend- 
ed to sell for one hundred derhans, or the 
purchaser may give to the seller a piece 
of cloth of the value of nine hundred 
rupees in lieu of the price. 

The law of pre-emption, therefore, 
can be evaded by stating a very 
high ostensible price with the no- 
minal agreement to return most of 
it in some shape or other. Further, 
if the seller and purobaiser declare that 
it was a mere ffetion or tuljeea, the 
Court must hold that they have a right 
to declare it to be invalid notwithstand- 
ing the evidence to the contrary showing 
that it was a sale intended to take effect. 
Even assuming that these are rules of 
avidence and procedure which have been 
abrogated by the law of evidence and pro- 
cedure in British India, still it is clear 
that the right of pre-emption cannot be 
axercised after the death of tbs pre-emptor 
or in case of any alienation other than a 
complete, valid and bona fide sale. It 
follows, therefore that it is not an in- 
cident relating to the property, but is 
an option which is to be exercised by a 
Mahomedan owner after the sale of the 
property of his neighbour when the title 

(IS) [ISST] 16 Oal. 184. 

(14) [1866] B. L. R, Sup. Vol. 166=2 W. R. 

215. 

1929 B/27 & 28 


of a third person has become oomplete. In 
the case of a joint Hindu family the 
Hindu law is held binding even as 
against a non-Hindu alienee, if a sharer 
unauthorizedly alienates property to a 
non-Hindu. In all kinds of alienations 
e. g , sale, mortgage, lease or gift where the 
vendor purports to exercise his right of 
alienation in excess of his strict legal 
right, ftie non-Hindu alienee is bound 
by the Hindu law on account of the de- 
fect of title in his vendor. I think,, 
therefore, that in the case of the exercise 
of the right of pre-omption, there is no 
defect of title in the vendor The right 
of pre-emption comes into existence after 
a valid, complete and bona fide sale, that 
is, after the title has passed to the pur- 
chaser, and cannot be exercised in the 
case of any other alienation. 

Coming to the Regulation (4 of 1827,. 
01. 26) which governs the mofussil in 
the Bombay Presidency, the law to be 
observed in the trial of suits shall be 
Acts of Parliament and Regulations of 
Government applicable to the case which 
would include the Indian Acts of legis- 
lature. It was held by Batchelor, J. in 
Mahomed Beg Amin v. Naraijan Meghaji 
(10) that the rules of pre-emption place 
a clog or fetter on the freedom of sale 
for which the Transfer of Property Act 
and the Indian Contract Act provide. 
Shah, J., however, has hesitated to ac- 
cept the contention on the ground, first 
that pre-emption according to the Maho- 
medan law has been enforced in other 
parts of India and even in some parts 
of Gujarat in the Bombay Presidency and 
that Ch. 3, T. P. Act which relates to 
sale of immovable property does nob pur- 
port to d^l with the right of the vendor 
to sell, but 'only provides the mode of 
effecting sales and contains provisions 
as to the rights and obligations of tho 
seller and buyer in the absence of a con- 
tract to the contrary, but both the learned 
Judges have come to the conclusion that 
pre-emption is opposed to justice, equity 
and good conscience. Batchelor, J. held 
that the view of the Madras High Court 
in Ibrahim Smb v. Muni Mir Udin 
Satb (9) was applicable generally to the 
Bombay Presidency with the exception 
of certain parts of Gujarat. The Maho- 
medan law of pre-emption, therefore, 
cannot be accepted in its entirety except 
on the ground of custom. In the Full 
Bench case of Gobind Dayal y. Inayat 
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nillah (1) all the Judges agreed that in 
ihe case of a non-Mahomedan vendee the 
rule a Mahomedan law of pre-emption 
could be applied on the ground of equity, 
justice and good conscience. That view 
is not accepted by the Madras High 
<3ourt in Ibrahim Saib v. Muni Mir 
Udin Saib (9), and the Calcutta High 
'Court in Kudratulla v. Mohan Shaha (6) 
and by the Bombay High Court in 
Mahomed Beg Amin v. Narayan Me- 
ghaji (10). The right of pre-emption, 
in my opinion, not being an incident of 
i;he property for the reasons I have 
•stated, and not being applicable on the 
ground of justice, equity and good con- 
science according to J^gn. 4 of 1827, 
Ci. 26, and it being not a law of the 
defendant who is a Bene Israel, under 
Cl. 26, Reg. of 1827, I think in the 
absence of custom a non-Mahomedan 
Bene Israel vendee cannot be bound by 
the law of pre-emption even though the 
law of pre-emption may have been es- 
tablished as customary law applicable 
to Hindus and Mahomedans in Ahmed- 
abad- In Nursiit Meza v. Umbul Khyr 
Bibee (16) Phear, observes (p. 310): 

“ The right to pre-emption is very special 
in its character. It is founded on the sup- 
posed necessities of a Mahomedan family, 
arising out of their minute sub-division and 
inter-division of ancestral property; and as 
the result of its exercise is generally adverse 
to public interest, it certainly will not be 
recognized by this Court beyond the limits 
i;o which those necessities have been judi- 
cially decided to extend.” 

The remark of Privy Council in Jadu 
Lai Sahu v. Janki Koer (6) that the 
Tight of pre-emption was enforceable irres- 
ipective of the persuasion of the parties 
^ncerned is not to be taken in a very 
wide sense, but must be taken as 
referring to the persuasion of the 
parties to the litigation who were 
Hindus of Bihar with reference to whom 
tlie custom of pre-emption was recog- 
nized. In the case of a Christian vendee 
it was held by the Calcutta High Court 
an Baboo Mohesh Lall v. John Chris- 
tian & Co. (16) that the right of pre- 
emption is not a matter of title to pro- 
perty but is rather a right to the benefit 
of a contract and when a claim is advanced 
-on such a right, it must be shown that 
the defendant is bound to concede the 
claim either by law or by some custom 
to which t he class of which he is a 
7i5ni867] 8 W. R, 809. 

416) [1867] 8 W. R. 446. 
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member is subject on grounds of justice, 
equity and good conscience 

I think it would bo manifestly unjust 
and inequitable that the Mahomedan law 
of pre-emption should be enforced against 
a Bene Israel purchasee without giving 
him the benefit of that law in other cases 
in which he would like to stand in the 
position of a pre-emptor. There is no 
allegation in the plaint that the law of 
pre-emption is binding on the class to 
which the defendant belongs, namely, 
the Bene Israel community. If such an 
allegation had been made, it would have 
been necessary in this case to send down 
issues to the lower Court, first whether 
there is a custom among the Bene Israels 
recognizing the law of pre-emption; 
secondly, whether the defendant is do- 
miciled in or a native of Ahmedabad: 
see Parsashth Nath Tewari v. Dhanai 
Ojha (17); and thirdly, whether the law 
of pre-emption applies to an alienation 
of a small open piece of land in the city: 
see Jagjivan Haribhai v. Kalidas Mulji 
(18) and Bam Ghand Khanna v. Oo- 
sivamt Bam Puri (19). 

The general Mahomedan law of pre- 
emption is not applicable by legislation 
but can only be enforced in the city of 
Ahmedabad as a customary law so far 
as the Mahomedan and Hindus are con- 
cerned, and it must be confined to the 
strict limits within which that law has 
been recognized by judicial decisions 
and may on evidence be proved to exist. 
It may also apply when there is a special 
contract as in the case from North 
Kolaba in the Bombay Presidency, Sita- 
ram Bhaurao v. Sirajul Khan (20)- 

In the present case there i| no allega- 
tion in the plaint that there is a custom 
binding on the Bene Israel defendant, 
or that the defendant was bound by no- 
tice of any contract with the vendor. 

On these grounds I think that the 
view of both the lower Courts that the 
Mahomedan law of pre-emption is not 
enforceable against a non-Mahomeden 
vendee, a Bene Israel, is correct. I 
would, therefore, confirm the decree of 
the lower appellate Court and dismiss 
the appeal with costs. 

(17) [1905) 32 Oal, 988=9 0. W. N. 874. 

(18) A. I. R. 1921 Bom. 188=45 Bom. 604. 

(19) A. I. B. 1923 All. 513^45 All. 501. 

(20) [1917] 41 Bom. 636=42 I. 0. 32=19 Bom. 

L. R. 549 on appeal to Privy Oouncil 

A. I. R. 1923 P. 0. 41=45 Bom, 1056=48 

. 1. A. 475 (P.O.). 
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Murphj, J. — The facts preceding this 
litigation are, that plaintiff and his 
brothers ownrf some immovable pro- 
perty in Ahmedabad City, which was 
partitioned between them by decree in 
Suit No. 409 of 1909. The land in ques- 
tion, an open plot, fell to the other bro- 
thers* share. 

On 2ad June 1922, plaintiff sold some 
part of the land which had fallen to his 
share to the present defendant, and about 
a month later, he alleges, he heard that 
defendant had bought the open site in 
question from his two brothers for Es. 
1,700. On this, according to the plaint, 
he made the two demands which are obli- 
gatory on a neighbour wishing to exer- 
oise the right of pre-emption, and on 
bheir being refused, he brought this suit 
bo enforce his rights. 

The subaltern points in issue have not 
been decided by the Courts below, as 
they have both found that it was not 
necessary to decide them as the plaintiff 
has no right of pre-emption which he can 
exercise on the facts, and have dismissed 
his suit. 

The second appeal raises the question 
whether a Mahomedan owner of property 
can claim to pre-empt on the ground of 
vicina^, an adjacent property sold by its 
owners, who here happen to be the pre- 
emptor’s separated brothers, to a member 
of the Bene Israel community. The ori- 
ginal Court was of opinion that the 
general law of pre-emption is part of the 
personal law of Mahomedans; and that it 
does not attach to the land. Though this 
is true in a sense, as pre-emption is a pecu- 
liar feature of Mahomedan law, it is not 
generally true, for in certain areas in 
India, in the Punjab^nd the United Pro- 
vinces, it is the statute law of the land, 
for example, in the British District of 
Ajmer Merwara, where by the regulation 
in force it is deemed to prevail in all vil- 
age communities and to extend to agri- 
cultural land as well as to land in the 
village site, while in suburban areas it is 
deemed not to prevail in the absence of a 
custom or usage to the contrary. It may 
tjbus be either a personal, or a local law. 

In this Presidency, however, there is 
no statute law governing the point, and 
where the rules of pre-^emption are en- 
forced, it is by the force of custom. By 
Begn. 4 of 1827, the law to be applied ih 
this Presidency Js, firstly, the statute 
law, then the usage of the country, and if 
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none such appears, the law of the defen- 
dant, and in the absence of specific law 
and usage, justice, equity and good cons- 
cience. 

Now it has been held by this Court 
(Batchelor and Shah, JJ.) in the case of 
Mhomed Beg Amin v. Narayan Meghaji 
(10) that in this Presidency, the rule of 
pre-emption cannot apply on the last of 
these grounds, and that it is not part of 
natural justice, equity and good consci- 
ence to enforce it. It is not here the law 
of the defendant. 

The plaintiff can, therefore, only suc- 
ceed if he can show that it is the usage of 
the country, that is of Ahmedabad City — 
and if he can, prove a “custom** amount- 
ing to a rule of law. 

So far no evidence has been led in the 
case, and both the Courts below have re- 
lied on the reported oases, to which ob- 
ject the argument before us has also 
largely been directed. After citing the 
cases reported in Mr. Mulla*s Mahomedan 
Law, at p. 161, and the authorities con- 
tained in Motilal v. Harilal (4) aud Jag- 
jivan V. Kalidas (18) the learned Sub- 
ordinate Judge was of opinion that there 
is not a single case to show that the 
right of pre-emption was ever judicially 
recognized on the ground of custom or 
usage, in respect of houses or house sites 
in Ahmedabad, in favour of a Mahomedan 
pre-emptor and against a non-Mahomedan 
Israelite vendee from Mahomedan ven- 
dors. Finding further, that no custom or 
usage was pleaded in the plaint, the suit 
was dismissed. 

In first appeal, the learned District 
Judge remarked that, as noted by the 
original Court, no authority on which 
the right of pre emption was claimed had 
been stated In the plaint, and that the 
respondent’s contention that there was 
no right of pre-emption was a sufficient 
answer. 

On the merits, however, the learned 
District Judge also held that there was 
no case in point in support of the appel- 
lants’ alleged right, and he dismissed the 
appeal. 

It is evident that we are in a Presi- 
dency in which the general law of pre- 
emption does not ap^y, dealing with a 
particular locality, an^d that authorities 
from other parts of India cannot bo of 
high value except by analogy and on very 
general points. We have been referred 
to the ruling in Oobind Dayal v. Inayat^ 
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ullah (l), whore the late Mahmood, J., 
has discussed the law of pre-emption at 
some length, and to several authorities 
from Calcutta and Allahabad, but the 
point before us, as I have said, is a very 
narrow and specific one. 

The earliest reported case which ap- 
pears to me to be of importance is the 
one of Gordhandas Girdharhhat v. 
Pranhor (2). It was held in that case, in 
1861), that the custom of pre-emption 
prevailed among the Hindus of Broach 
and Surat ; but the judgment is a very 
short one, and it has been critically exa- 
mined, and its authority has been doubted 
by Beaman, J. in the case of Han Bala 
V. Ganpatrao Lahhurjirao (21). 

The case of Mahomed Beg Amin v. 
Narayan Meghaji (10) was from theKhan- 
desh District, and it was held that the 
rule of pre-emption did not there apply ; 
as also in the cases of Sitaram Bhaurao 
V. Khan Sirajul (20) and Sitaram Bhau- 
rao V. Jiaul Hasan Sirajul Khan (22), 
these two rulings relate to the same case 
which was from the Kolaba District and 
in which the right enforced, as between a 
Mahomedan and a Hindu, was one de- 
pending on a contract. In Jagjlvan v. 
Ealidas (18), the right was enforced as 
between Hindus in respect of a house and 
some land in Surat : while it was also 
enforced among Jains in Ahmedabad in 
the case of Motilal Dayabhai v. Harilal 
Maganlal (4), while it failed of being en- 
forced among Hindus in Jambusar, be- 
cause the proper demands had not been 
made. Again, in the case of Vithaldas 
Eahandas v. Jametram (23) the rule was 
assumed to prevail among Hindus in the 
towns of Surat and Broach. In the very 
early case of Umbaram Mukundas v. Ba- 
ghoonath Laldas (12) the rule was held 
to apply to Hindus, on the ground that 
the Mahomedan law was paramount. The 
result of all these rulings appears to me 
to be as follows : Imthe earliest case of 
1823, it was assumed that the rule of 
pre-emption was valid in Gujarat on 
grounds which could not perhaps today 
be held to be sound ; and in 1869, on the 
grounds which have been examined, and 
found not to be very firm, by the late Sir 
Prank Beaman, in respect of property in 

(21) [1913] 38 Bom. 190=21 1,0. 832=15 Bom, 

L.R. 1036. 

(22) A.I.R. 1923 P.O. 41=45 Bom. 1056=48 I. 

A. 476 (P.O.'. 

<28) [1920] 44 Bpm. 887=58 1^0, 279=22 Bom. 

T./R. fiQft /F 


Surat and Broach. In the other papes it^ 
which such rights have been ebforoed, or 
have been tacitly assumed to have existed 
it was among Jains and Hindus in^ 
Broach, Surat, Godhra and Ahmedabad 
and the decisions all appear to me to be^ 
if I may say so with great respect, some- 
what reluctant and hesitating. 

Assuming, however, without deciding,- 
that the general question, whether the- 
rule of pre-emption may be enforced 
among Mahomedans in Ahmedabad and 
among Hindus in that place, must, on the- 
strength of these rulings, be answered in^ 
the affirmative, there remains the parti- 
cular issue in this case, which is, whether 
such a right can be enforced by a Maho- 
medan neighbour against an Israelite or,, 
speaking more generally, against a pur- 
chaser who is neither a Mahomedan nor a. 
Hindu ? 

As I have already said, if such a right 
can be enforced at all, it must in this 
Presidency be on the strength of usage or 
custom; under the Regulation of 1827 ; 
and also on the more general ground that,, 
because the law of pre-emption is part of' 
the personal law of Mahomedans, and may 
have been adopted as their own custom 
by certain Hindus. But these facts can- 
not bind members of other communitieiS • 
c f Parashth Nath Tewari v. Dhanai 
Ojha (17). It is clear that there is np 
course of decisions, or even a sib^e- 
authoritative decision, in favour of the- 
prevalence of any such, custom as would 
enable the plaintiff to enforce his right 
against the present defendant, and, in my 
opinion, if he can succeed at all, he must 
prove the custom by evidence. None has 
been taken in the case, and we have tp 
decide whether we should remand the' 
suit for this to be dSne, or not ? Against 
doing so is the .plaintiff’s conduct in as- 
suming the existence of the right to pre- 
empt, and failing to plead the custom, as 
has been noted by the Courts below. 

I think that in the circumstances it is. 
not necessary to send down an issue for a 
finding whether a custom imposing the 
rule of pre-emption on persons of defen- 
dant’s persuasion exists in Ahmedabad or 
not. 

I agree that the lower appollate- 
Court’s decree should be , confirmed and^ 
that the appeal should* be dismissed witb 
costs. 

R.K. Appeal dismissed,. 


Hambdmiya V* Benjamin (Murphy, J.) 
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Baker, J. 

Madhusudan Pandurang and others — 
Plaintiffs — Appellants. 

Bhagwan Atmaram and others — Res- 
•pondents. 

Second Appeal No 924 of 1926, De- 
cided on 30bh November 1928, against 
decision of Diet. Judge, Thana, in Ap- 
peal No. 20 of 1926. 

Civil P, C , S. 11 • — Mortgage decree 
.eigainst Hindu father — Minor sons not par- 
ties — Decree is still binding on sons and acts 
as res judicata— Hindu Law — Alienation. 

A Hindu father fully represents his minor 
sons in a mortgage suit brought against him 
and the decree obtained in auoh suit against 
the father is binding on the sons, though not 
made parties to the suit, and acts as res 
judicata : A, I. R. 1914 P.O. 136 ; 34 Bom. 354 
BeL on ; 40 Bom. 248 and 41 Gal. 727; Bist. 

[P 214 0 2] 

;J3. G. i?ao— for Appellants. 

P. V. Kane — for Respondents. • 

Facts. — One N the grandfather of the 
plaintiffs mortgaged his property to B. 
B in 1910 brought a suit No. 116 of 1910 
against JV aud his sons, the fathers of 
'the plaintiffs, and obtained a decree which 
was confirmed in second appeal by the 
High Court (44 Bum, 341). Plaintiffs in 
d923 brought a suit against B the then 
mortgagee for a declaration that their 
interest in the mortgaged property was 
not liable to be sold in execution of the 
decree in Suit No 116 of 1910 and for 
an injunction restraining B from selling 
their right, title anl interest and in the 
alternative praying for an account under 
Deccan Agriculturists* Relief Act. The 
ti?ial Court held that the suit was not 
barred by res judicata but dismissed the 
-suit as not maintainable. The District 
Judge dismissed the suit holding that it 
wp«s barred by res judicata. 

Judgment. — (After stating the facts 
as above his Lordship proceeded). The 
first question is, whether the suit is bar- 
red by res judicata by reason of suit No. 
116 of 1910, in wiiich all questions relat- 
ing to the mortgage were decided as bet- 
ween the fathers of the plaintiffs and the 
.mortgagees, the defendants. We are now 
only eoooemed with plaintiffs land 2, 
sons of Pandurang ; the other plaintiffs 
not being born at the date of the suit in 
g^lO. The property is ancestral property 


Bombay 318 

and the trying Judge decided that the 
suit was not barred by res judicata, on 
the short ground that the present plain- 
tiffs were not parties to the suit of 1910r 
and they claim not through their fathers 
but in their own right and that the 
grandsons take an inherent interest in 
the ancestral property as such. 

The learned District Judge was of 
opinion that the defendant in the former 
suit (iho fathers of the present plaintiffs) 
were held to be litigating in respect of a 
private right claimed in common for 
themselves and their children, and the 
present suit is, therefore, barred by S. 11, 
Expl. 6, Civil P. C It is contended on 
behalf of the appellants that S 11, 
Expl 6, has no reference to the facts of 
the present litigation, that all coparce- 
ners are necessary parties to a mortgage 
suit and that the present plaintiffs were 
nob represented by their fathers. I have 
already pointed out that plaintiffs 1 and 
2, the sons of Pandurang, who was de- 
fendant 1 in 1910, were alone born in 
1910 and the question whether they were 
bound by the decree was considered in 
that suit. Ex. 33 is the judgment of 
the appellate Court (District Court of 
Thana). In that suit, issue 3 was, whe- 
ther the share of defendant I’s (Pan- 
durang’s) sons is responsible for the debt. 
The finding was in the affirmative. The 
learned Judge said that though the 
minors were no parties, the Hindu joint 
family is represented in all its transac- 
tions by its karta and the sons by thei^^ 
father. 0. 34, R. 1, does not interfere 
with the rule of Hindu law that the 
Hindu father can represent his sons. 
Having regard to the late stage wheO 
such an objection was raised for the first 
time, this contention cannot be allowed. 
The minor sons of defendant 1 are suffi- 
ciently represented by their father de- 
fendant 1 : cf,. Bamhrishna v. Vinayah 
Narayan (1). In that case the minor 
was not a party to the suit but he was 
represented by the adult members of 
the family and it was held that they re- 
presented him : of. Qovind v. Sakharam 
(2), which, however, is not the ease of “ a 
suit on a mortgage.*’ So far as appears 
from the report of the case in the High 
Court {Pandurang Narayan v. Bhag- 

(1) [1910] 34 Bom. 354 = 5 I. C. 967 == 12 

Bom. L. B. 219. 

(2) [1904] 28 Bom. 383=6 Bom, L. R. 344. 
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wandas Atmaramahet (3) ), this point 
was not taken in the second appeal. It 
is argued on behalf of the appellants that 
Bamkrishna v. Vinayak Narayan (l) 
rests on Bamasamayyan v. Virasami 
Ayyar (4) and Lala Surja Prosad v. 
Gulab Chand (5), and that this latter 
case was upset in' Lala Suraj Prosad v. 
Oolab Chand (6). Bamkrishna v. Fi- 
nayak (l), however, has never been dis- 
sented from and is still good law and 
binding on me Beferenoe is also made 
to Bamchandr a Narayan v. Shripatrao 
(7), where it was held that the abatement 
of a sui^ by one member of an undivided 
Hindu f6»mily did not deprive his co- 
parceners of the right to use for redemp- 
tion there being no indication that the 
suit was brought in any representative 
capacity. That, however, was the case 
of an adult coparcener, a brother, and 
not of the father and a minor son, 

The appellants further relied oh Debi 
Prosad Saht v. Dharamjit Narayan 
Singh (8), where it was held that the 
karta of a joint Hindu family was bound 
in a suit on a mortgage to join as a party 
— one of the members of the family who 
had a joint interest with him in the 
mortgage That also is the case of a 
major and the objection as regards parties 
was taken in the suit itself The appel- 
lants also roly on Padmakar Vinayak 
Josht V Mahadev Krishna Joshi (9). 
where the major brother of the plaintiffs 
during their minority had brought a suit 
to redeem the property in suit, which 
had been dismissed. It was held that the 
second redemption suit by plaintiffs was 
not barred as they were not sufficiently 
represented in the previous suit. 

The respondents rely on Sheo Shankar 
Bam y.Jaddo Kunwar {10)^ where it 
was held by the Privy Council that the 
plaintiffs who sued to redeem a mort- 
gage after foreclosure, on the plea that 
they had not been parties to the mort- 
gage suit, were properly and effectively 
r epresented in the suit fay the maQagitig. 
(3) 11919J 44 Bom. 341 = 55 I. C. 544 — 22 
Bom. L. R. 120. 

1 4) [1898J 21 Mad. 222=8 M. L. J. 126. 

5) [1900] 27 Cal. 724=4 0. W. N. 701. 

0) [1901] 28 Cal. 517=5 C. W. N. 640. 

7) [1915] 40 Bom. 248 = 33 I. C. 771 = 18 
Bom. li. R* 38. 

(8) [1914] 41 Cal. 727 = 22 I. C. 570 = 19 
0. Ii. J. 437, 

^9) [1883] 10 Bom. 21. 

(10) A. I. R. 1914 P. C. 136 = 36 All. 383= 
41 1. A. 216 (P.C.). 


19 ^ 

members of the joiok Hindu family of^ 
which the plaintiffs were also members. 
Their Lordships saw no reason to dis- 
sent from the Indian decisions which 
showed that there were occasions includ- 
ing foreclosure actions when the man- 
ager of the joint Hindu family so effeo-- 
tively represented all the other mem- 
bers, — that the family as a whole was> 
bound, and were of opinion that it waa 
clear on the facts of this case, on tbe^ 
findings of their Lordships, that it was- 
a case where that principle ought to ber* 
applied. There was* not the slightest 
ground* for suggesting that the managers^ 
of the joint family did not act in any 
way in the interest of the family itself. 

It is contended that this case was one^ 
where a foreclosure decree had been pas- 
sed, which distinguishes it from the' 
present case. But the remarks of their' 
Lordships of the Privy Council appear to* 
be of general application. In the present 
case the father of the minor plaintiffs 1 
and 2 was the principal contesting de- 
fendant and took every possible objection 
to the suit which he could have taken — 
including the objection that his minor 
sons should be made parties, though this 
seems to have been taken at a late stage 
of the case — as appears from the judg- 
ment of the first appellate Court, Ex. 33, 
If the minor plaintffs had been brought 
on the record they would have been re- 
presented by their father Pandurang and 
the result of the suit would have been 
the same In these circumstances, in 
view of the rulings in Sheo Shankar 
Bam V. Jaddo Kunwar (10) and Bam^ 
krishna v. Vinayak Narayan (1), I am 
of opinion that the plaintiffs must be 
held to have been represented by theii 
father Pandurang in the previous litiga- 
tion and, therefore, the matter is res^ 
judicata and cannot be re-opened. I am 
of this opinion apart from S. 11, Expln. 6, 
Civil P. 0 , the applicability of which isr 
perhaps doubtful. This is sufficient for 
the disposal of the appeal, but as theo 
other question, namely, the maintain^ 
arbility of the suit has been argued at' 
some length I will deal briefly witbe 
that also 

As to the maintainability of the pre«^ 
sent suit both the Courts below are ofi 
opinion that it is not maintainable, as* 
the mortgage was for an antecedent debt* 
and binding on the plaintiffs. The point 
has been* argued at great let^th. Th^ 
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consideration of the mortgage in quee* 
tion was admitted and it was held by the 
High Court in Pandurang v. Bhagwan^ 
das (3) that the object of this alienation 
by way of mortgage was to pay off the 
antecedent debts incurred by the father 
(Narayan) prior to the mortgage. These 
debts were partly due to the mortgagee 
himself and partly to others. This find- 
ing would appear to be a finding which 
concludes the matter, but the gist of the 
argument of the learned pleader for the 
appellants is that the observations of 
Shah, J., in Pandurang v. Bhagwandas 
(3) must bo held to bo incorrect in view 
of the rules laid down by the Privy Coun- 
cil in the subsequent case of Brij 
Narain v. Mangla Prasad (11). 

In spite, however, of the lengthy and 
elaborate arguments advanced by the 
learned pleader for the appellants I am 
unable to see that Brij Narain s case 
(11) overrules or dissents from any 
opinion expressed in Pandurang v. Bhag- 
tvandas (3), on the contrary, it supports 
the view expressed by Shah, J. Five 
propositions wore laid down by the Privy 
Council in Brij Narain s case (11). 
They are as follows (p 139 of 51 7. A.) : 

(l). The managing member of a joint un- 
divided estate cannot alienate or burden the 
estate qua manager except for purposes of 
necessity ; but 

(2) . If he is the father and the other mem- 
bers are the sons he may, by incurring debt, 
so long as it is not for an immoral purpose, 
lay the estate open to be taken in execution 
proceedings upon a decree for payment of 
that debt. 

(3) . If he purports to burden the estate by 
mortgage, then unless that mortgage is to 
discharge an antecedent debt, it would not 
bind the estate. 

(4) . Antecedent debt means antecedent in 
fact as well as in time, that is to say, that the 
debt must be truly independent and not part 
of the transaction impeached. 

(5) . Thera is no rule that this result is 
affected by the question whether the father, 
who contracted the debt or burdens the estate, 
is alive or dead.*’ 

We are Uot^ ooncerued with the first 
and the fifth propositions. As it was 
not contended by the father of the pre- 
sent plaintiffs that the debt was for an 
immoral purpose the second proposition 
will apply. The consideration was ad- 
mitted as is shown by the report in 
Pandurang v. Bhagtvandas (3) and it 
oonsisted of Bs^ 700 due to the mortgagee 
and Rs 799 borrowed to pay off debts 

(U) A. I R. 1934 P C. 50 =. 46 All. 95 = 51 
I. A. 129 (P.O.). 


due to others. It was held by this Oourtr. 
that the object of this alienation by way 
of mortgage was to pay off the anteoe^ 
dent debts incurred by the father prior 
to the mortgage. These debts were partly 
due to the mortgagee and partly to 
others. I see no reason to suppose thafe 
the view of this Court that these werG 
antecedent debts in fact as well as in 
time is not in accordance with the fourth* 
proposition laid down by the Privy Coun* 
oil in Brij Narain*s case (ll). 

The learned pleader for the appellants 
has relied on a Pull Bench case of the 
Allahabad High Court in Jagdish Prasad 
V. Hoshyar Singh A. 7. B. 1928 All. 
696 {F. B). in which it is laid 
down that the word ‘debt in pro- 
position No. 2 in Brij Narain* s case (llV 
does not include mortgage debt. In thalr 
case, however, it was held that there 
was no antecedent debt, whereas in the 
present case there is a finding of this 
Court that there was an antecedent debt» 
and the present case is distinctly covered' 
by proposition No. 3 in Brij Narahi*^ 
case (11), which lays down that if the 
father purports to burden the estate by* 
a mortgage, then unless that mortgage 
is to discharge an antecedent debt, it 
would not bind the estate. The mort- 
gage in the present case being to dis- 
charge an antecedent debt, will bind the 
estate In these circumstances I am of 
opinion that the case is distinctly within 
the ruling in Brij Narain s case (11). 
The mortgage debt is, therefore, binding 
on the minor plaintiffs, and the suit is 
consequently not maintainable. The ap- 
peal will, therefore, be dismissed with 
costs. 

R.K. Appeal dismissed. 
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Marten, C. J., and Murphy, J. 

Dattatraya Krishna — Applicant* 

V. 

/ agannath Shamrao —Opponent. 

Civil Revn. Appln. No. 19 of 1928,. 
Decided on 17th December 1928, against 
the order of Dist. Judge, Satara, in 
Appeal No* 62 of 1927. 

Civil P. C.,0. 21, R. 89 — Judgment-debt- 
or^ depositing tele price end 5% but not 
price in proclemetion -r Decree- holder else 
applying to set etide tele end not intendiltit 
to proceed with execution — R. 89 it not com- 
plied with. 

After the judgment-debtor’s property was 
put up fot tale for Bs. 1,834 and was sold, tha 
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judgmeat’ddbtor made an application under 
0. 21, B. 89 and deposited Bs. 1,076 in Oburt, 
(Be. 1,095 equalling the amount realized at 
the auction sale, Bs. 55 representing the five 
per coat of the purchase money, required to be 
paid to the purchaser, and Bs. 16 being 
poundage). The deorec’holder also applied 
that he did not wish to claim the sum re* 
maining due on the darkhast, and that the 
debt, so for as this darkhast eut had been 
satisfied, and prayed that the sale which had 
taken place should be set aside. 

Held : that the requirement of B, 89 was a 
statutory one and was not satisfied and that 
sale could not be set aside : A. /. B. 1922 Bom. 
193, Esipl & Foil [P 216 0 2 ; P 217 0 1] 

A. O. Desai — for Applioanb. 

P, B. Gajendragadkar — for Opponent. 

Murphy, J. — This is a revision q.p- 
plication against the judgment of the 
learned District Judge of Sahara, in the 
matter of the execution of a decree. 

The facts ware, that the judgment-debt- 
or’s property was put up for sale, and 
was sold. After this had been done the 
judgment-debtor made an applicatioa un- 
^er 0. 21, R 89, Civil P. G , a,ud deposit- 
ed Es. 1,076, in Oourn ; Rs. 1,0Q5 equal- 
ling the andount realized at the auction 
sale, Rs. 55 representing the five per 
cent of the purchase money, required to 
be paid to the purchaser, and Rs. 16 
being poundage The sam spociii^ in 
the proclamation of sale had been 
Its. 1,334. 

The question now before us is, whe- 
ther this payment by the judgment-debt- 
or- was sufficient to comply with the 
provisons of E. 89, 0. 21. It appears 
that when these proceedings were taken 
in the Subordinate Judge’s Court, the 
plaintiff had made an application stating 
that : 

“lu the above mentiooed matter the pro- 
perty has baen sold by auction and the 
timonnt has coma into, the Court. Plaintiff 
and defendant are negotiating for ^ oompro* 
miae for the remaining sum which is due. 
Plaintiff does not want to claim that sum for 
the present. It is prayed that this darkhast 
should be disposed of.” 

The judgment-debtor also made an ap- 
plication to the same purpose, stating 
that he had deposited thq amount of 
Rs. 1,076 in Court, that the plaintiff had 
applied to the effect that she did not 
wish to claim the sum remaining due on 
the darkhast, aud that the debt, eo far 
as this darkhast went, had been satisfied. 
He, therefore, prayed that the sale which 
had taken place should be set agidp , 

In dealing with this application, the 
learned Subordinate Jud^e held that the 


rule had not been complied with, and ho 
refused to set aside the sale. But, on ap- 
peal to the District Court, the learned 
District Judge was of opinion that there 
had been a substantial compliance with 
the rule, and he, therefore, set aside the 
lo^r Court’s order, and directed that : 

‘‘If the appellant pays into this Court with- 
in ten days the sum of Bs. l,076*8-0^for pay- 
ment to the auction purchaser, the sale shall 
be set aside. If the money is not paid within 
ten days, the sale shall be mide absolute.*’ 

This is the order with which we have 
to deal. The reasons which actuated the 
learned District Judge in coming to the 
decision which he reached were that the 
provisions of sub-clause (a) of the rule 
had been complied with by the payment 
of Rs. 55 being five per cent of the 
highest bid to be paid to the purchaser, 
and that clause (6), being intended to 
guard the interests of the decree-holder 
and to ensure the judgment-debtor a 
locus penitentioe and an opportunity to 
recover his property, had been virtually 
complied with ; since what had happen- 
ed was that the judgment-creditor had in 
effect waived the claim for the balance, 
and had received satisfaction. He 
thought that the’ case was not on exactly 
the same footing as that of Manaji Ku~ 
verji V Aramita (I), which he dis- 
tinguished, and passed the order in ques- 
tion. 

I think, however, that no real distinc- 
tion can be drawn between that case and 
the present one In the reported case Sir 
Norman Macleod, C J. held thit (p. 175 
of 46 Bom.) : 

“...an undertaking to pay a certain amount 
is not payment, and, as has been laid down in 
previous decisions, the provisions of B. 89 are 
a concession allowed to judgment-debtors, and 
they must be strictly complied with in order 
to enable the judgment-debtor, to obtain the 
advantage of the concession. If part payment 
coupled with an undertaking to pay the 
balance were to be considered as payment in 
full, then the provisions of the rule would not 
be complied with. So the decision of the trial 
Judge was correct and the appeal must be dis- 
missed--” 

In the present ease also I think that 
the provisions of the rule have not been 
complied with. What is required to be 
deposited for payment to the decree- 
holder is : 

‘‘the amount speroified in the proclamation 
of sale as that for the recovery of which the 
sale was ordered, less any amount which may, 
since the date of such proclamation of sale, 
have been received by the deeree^holder.” 

(1) A. I. B. 1929 Bom. 193^46 Bom. 171. 
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Admittedly, that has not been done in 
the present ease. The amount mention- 
ed in the proclamation of sale was 
Bs. 1,334 and nothing is admitted to 
have been received by the decree-holder 
einoe the date of the proclamation. In 
fact, what we are asked to hold is that 
the difference between the two sums; 
that paid in and that mentioned in the 
proclamatlon of sale, was received by the 
decree-holder ; while all that she ad- 
mitted was that she did not' wish to pro- 
ceed any further .with this particular 
darkhast to reoover it. The requirement 
of B. 89 is a statutory one, and we 
think that it cannot be satisfied in the 
manner in which it has been held to 
have been done in this case by the learn- 
ed District Judge, 

We must, therefore, set aside the order 
of the District Court, and restore that of 
the Subordinate Judge, and make the 
rule absolute. Respondent to pay all 
the costa in this ^Courb and in the Dis- 
trict Court. 

R k; Buie made absolute. 

A. 1. R. 1929 Bombay 217 

Patkar and Murphv, JJ. ' 

Lakshmibai Anant — Plaintiff — Ap- 

pellant. 

V. 

Bavji Bhikaji — Defendant 1 — Res- 
pondent. 

First Appeal No. 10 of 1926, Decided 
on 21st November 1928, against the order 
of First Class Sub- Judge, Thana, in Dar- 
khast No. 40 of 1925. 

^ (a) Civil P C., O. 20, R. 12 — Court order- 
ing profits to be ascertained in execution— 
Order ibough irregular is not without juris- 
dictioi^— Executing Court cannot go behind it 
ascertain the mesne profits— Execu- 
tion— Decree binding. 

No doubt under 0. 20, R. 12, the amount of 
the mesne profits must be determined during 
the oourse of the suit and an enquiry as to 
mesne profits uqder this rule is not a proceed- 
ing in execution, but a proceeding in contin- 
uation of the original suit. But if the Court 
instead of passing hn order UUder 0. 20. B. 12, 
orders the mesne profits to be recovered in exe- 
cution then the decree though irregular is 
binding between the parties. In such a case 
there is not any want of jurisdiction in the 
Court passing an order in contravention of 
O. 20, R. 12, but it is merely an erroneous or 
irregular exercise of jurisdiction^ Executing 
Court has no jurisdioMon to go Into the ques- 
tion wheilier the Court passing tire decree 
committed any error in the exeroise of its 


jurisdiction. It is incumbent on the execu- 
ting Court to ascertain the mesne promts : SS 
Bom. 194; 43 Mad. 676, (F.B.); Foil.; A; I. B. 
1925 Cal 907 (F.B.), Dial and notlFoll. 

[P 218 0 1, 2 P 219 C 1] 

^ (b) Civil P. C., S. 11 — Execution dis- 
posed of in default — Decision is not res 
judicata. 

A darkhast disposed of for default of appear* 
anoe as the plaintiff's pleader was absent 
oannot be said to have been heard and decided 
on merits. The decision in the previous dar- 
khast; passed without hearing the plaintiff or 
his pleader oannot be challenged except in a 
subsequent darkhast and it does not operate as 
res judicata. [P 219 0 1] 

(c) Civil P. C., 0. 9, R. 8— Execution. 

Order 9, R. 8 does not apply to executiou 
proceedings. [P 219 0 1] 

P. B. Shingne — for Appellant 

H. C. Goyajee and T. N. Walavalkay — 
for Respondent. 

Patknir, J. — This is an appeal in exe^ 
oution of a decree obtained by the plain- 
tiff for partition of the property described 
in Sohs. A and B and for taking accounts 
and, one half share in the assets of the 
company^and moveable property in the 
possession of defendant 1 and for meSne 
profits of the properties A and B. In the 
darkhast he mentioned that the partition 
of the property in Sch A was made and 
plaintiff and defendant had taken posses- 
sion. It appears from the receipts Exs, 
35 and 36 that in October 1920 the plain- 
tiff obtained possession of the property in 
Sch. A. We are not, therefore, concerned 
with the immovable property in Sch, A. 
The second prayer is that the plaintiff 
should be ' given half share after taking 
accounts of plaintiff’s half share in defen- 
dant’s share in the property of the com- 
pany, moveables, outstandings and immo- 
vable property in Sch. B, With regard 
to the plaintiff’s share in the immovable 
property, the learned First Class Subordi- 
nate Judge has not dealt with the point. 
It appears that the prayer with regard to 
the possession of half share in the im^- 
movable property in Sob. B has escape 
tbe attention of the learned Jndge. With 
regard to tbe taking of accounts of the 
property, moveables and outstandings, it 
appears that the decree directed that the 
assets and liabilities of thb company, so 
also the assets and liabilities of defendant 
I should be ascertained at the time of the 
execution. It is quite clear that the exe- 
cuting Court ought to have' gone into. the 
question'of tbo assets and liabilities of 
the company, and also the assets and 
liabilities of defendant 1, which were 
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directed by the decree to be ascertained 
at the time of the execution. 

The third prayer with regard to the 
mesne profits of the property ih Sohs. A 
and B has been disallowed by the learned 
Subordinate Judge on the ground that the 
mesne'profits could not be determined in ex* 
ecution proceedings, but ought to hare been 
ascertained by an application in the suit 
itself under 0. 20, R. 12, and therefore he 
had no jurisdiction to go into the question 
of the ascertainment of the mesne profits. 
It appears that in the decretal portion of 
the judgment delivered by the Subordi- 
nate Judge it is ordered that the plaintiff 
should recover one- third share of the 
mesne profits from defendant 1 to bo as- 
certained in execution proceedings till the 
plai.Jiff gets possession of the property 
after the actual division thereof. This 
direction as to the ascertainment of the 
mesne profits in execution does not find 
its place in the decree as drafted, but we 
must take it that the learned Judge 
ordered tho mesne profits to bo ascertain- 
ed during the process of execution. It 
is urged on behalf of the respondent that 
the learned Subordinate Judge had no 
jurisdiction to order the ascertainment of 
the mesne profits in execution, and the 
executing Court properly declined to exe- 
cute a decree which was passed without 
jurisdiction in contravention of the pro- 
visions of O. 20, R. 12, and reliance has 
been placed on the cases of Md. Ishaq 
Khan v Md. Eustom AH Khan (l): 
Budra Pratab Singh v Sarda Mahesh 
Prasad Singh (2) and Gora Chand 
Raldar v. Prafulla Kumar Boy (3). 
Under 0. 20, R. 12, the amount of the 
mesne profits must be determined during 
course of the suit and an enquiry as to 
mesne profits under this rule is not a pro- 
ceeding in execution, but a proceeding in 
continuation of the original suit: see 
Budra Pratap Singh v Sarda Mahesh 
Prasad Singh (2) and Shankar v. Ganga- 
Tam (4) But the Subordinate Judge, in- 
stead of passing an order under O. 20, 
R. 12, ordered the mesne profits to be re- 
covered in execution and the decree though 
irregular is binding between the parties. 
The question, therefore, now for decision 
is j^ether an executing Court can go be- 

(1) [1918) 40 AIL I. Or88=*16 A. L.J. 
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(2) A. l! R. 1925 All. 588=47 All, 543. 

a A. I. B. 1925 Oal. 907=53 Oal. 166 (F.B.). 
A. I. R. 1928 Bom. 236=52 Bom. 860. 


hind the decree and refuse to execute th| 
decree on the ground that the order o ' 
the Court was without jurisdiction, in so 
far as it contravened O. 20, R. 12. Oa^ 
account of the omission of the words ‘*or * 
of the jurisdiction of the Court thatp 
passed it,'* appearing in S. 226, old Civil 
P. 0. in O. 21, R. 7, of the present Code>. 
there has been a conflict of judicial opi- 
nion on the point as to whether an exe* 
outing Court can go into the question^ 
whether the Court, which passed the de- 
cree, had any jurisdiction to pass it. Thar* 
view of the Calcutta High Court in Gora 
Chand Haidar v. Prafulla Kumar Boy^' 
(3) that where a decree presented for exe- 
cution was made by a Court which ap- 
parently had no jurisdiction, whether 
pecuniary or territorial or in respect of 
the judgment-debtor's person, to maka 
the decree, the executing Court is entitled' 
to refuse to execute it on the ground that- 
it was made without jurisdiction, is not 
accepted by this Court in Hari Govind" 
V. Narsingrao Konherrao (6) and the< 
Madras High Court in Zamindar of 
Ettiyapuramv. Chidambaram Chetty (6). 
In Gora Chand Haidar v. Prafulla 
Kumar Boy (3) their Lordships, however,, 
observed (p 173 of Cal. 73): 

“We have to start by accepting the proposi- 
tion that the Court that made the decree had 
no jurisdiction to make it, and by that expres- 
sion is meant that the Court had not such 
territorial jurisdiction as would authorize it to 
make the decree, and not that having jurisdic- 
tion it exercised it erroneously.” 

In the present case, wo do not think 
that there was any want of jurisdiction 
in the Court passing an order in contrven- 
tion of O. 20, R. 12, but that it was 
merely an erroneous or irregular exercise 
of jurisdiction: see Malkarjun v. Bar- 
hari (7). The distinction between an, 
irregularity and nullity has been pointed 
out by Mookerjee, J., in Ashutosh Sikdar 
V. Behari Lai Kirtania (8). An irregu- 
larity is a deviation from a rule of law 
which does not take away the foundation 
or authority for the proceeding or apply 
to its whole operation, whereas a nullity 
is a proceeding taken without any founda- 
t ion for it and is so essentially defective- * 
“(5) [1913] 38 Bom. 194=23 I.0. 123=16 Bom. 
L. R. 26. 

(6) [19201 43 Mad. 675=39 M. L. J. 803=123 
L. W, 217=58 . C. '871=(1930) M. W. 

400 (P.B.). 

(7) [1900] 25 Bom. 837=27 I. A. 216=2 Bom-, 
li. R. 927=7 Sar. 739 (P. 0.). 

(8) [1908] 35 Oal. 61=6 0. L; I. 320=11 

N.lOll (P. B.>. - ^ 
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as to be of no avail or eSect whatever, or* 
is void or incapable of being validated. 
We think, therefore, that the executing 
Court had no jurisdiction to go into the 
question whether the Court which passed 
the decree committed any error in the 
exercise of its jurisdiction. The First 
Class Subordinate Judge, Thana, ordered 
that the mesne profits should be ascer- 
tained in execution, and it was incumbent 
on the executing Court to ascertain the 
mesne profits and it was not open to the 
executing Court to go behind the decree 
and go into the question, whether there 
was an irregular or erroneous exercise of 
jurisdiction by the Court which passed 
the decree. 

It is urged on behalf of the respondent 
that the present question is barred by res 
judicata on the ground that in darkhast 
No. 80 of 1916, disposed of on 19th July 
1922, the learned Subordinate Judge ex- 
pressed the view now taken by the First 
Class Subordinate Judge in the present 
darkhast, and reliance has been placed on 
the decision in Ram Kirpal Shukul v. 
Mt/ Rup Kuare (9). It appears, however, 
that on 19th July 1922, the plaintiff^s 
pleader was absent It ciunot, therefore, 
be said that this point was heard and de- 
cided by the Court on 19th July* 1922. The 
darkhast was disposed of for default of 
appearance as the plaintiff’s pleader was 
absent, and 0. 9. R. 8, would not apply 
to execution proceedings. The plaintifi 
could not have applied for the restoration 
of the darkhast under O. 9, R, 8, nor 
could he have appealed against that order: 
see Hajrat Akramnissa Begam v. Valiul^ 
nissa Begam (10), and Bharat Indu v. 
Asghar Ali Khan{i\). We think, there* 
fore, that the decision in the previous 
darkhast No. 80 of 1916, which was passed 
without hearing the plaintiff or his plea* 
der, and which could not be challenged 
except in a subsequent darkhast, does not 
operate as res judicata We think, there- 
fore, that the lower Court erred in not 
going into th% questions which werp re- 
served by the First Class Subordinate 
Judge to be determined in execution. 

Similarly, with regard to the fourth 
clause regarding the half share in the 
moveables, outstandings, <!ko , which 
may be in the defendant’s possession, we 

“(9) [1833] 6 All. 289=11 l.A. 87 =(t 886 )XwT 
N. 386. 

10) [1893] 18 Bom. 429. 

11) A. I. R. 1928 All. 4^ss45 All. 148. 
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think the view of the lower Court decli- 
ning to go into the question on the ground 
that the moveable property ought to have* 
been divided in the suit itself: vide 0 26,. 
Br. 13 and 14, is not correct as the final 
decree was passed by the Court and the^ 
executing Court was bound to execute it. 
We would, therefore, reverse the order of 
the lower Court and remand the darkhast 
for disposal according to law. Costs of’ 
this appeal will be costs in the darkhast. 

Murphy, J. — I agree. There were^ 
several reliefs asked for in the application 
for execution, but the learned Subordinate 
Judge held that the prayer for mesne 
profits was unsustainable, because under 
O. 20, R. 12, this should have been pro- 
vided for in a proceeding in the suit; and 
simikrly, as to moveable property under 
O. 26, Rr. 13 and 14, such a partition oatv> 
only be carried out in the suit. The- 
learned Subordinate Judge is technically 
right in his view that such questions 
must be decided in the suit as laid down 
in the rules and orders quoted. But the 
truth of the matter is, that the original 
Court made an anomalous decree which is- 
partly preliminary and partly final where- 
as it should have first made a preliminary 
decree, and after disposing of the matters* 
provided for under it, passed final orders. 
But the decree .stands unchallenged and 
where the original Court’s decision is- 
irregular, I think, the executing Court 
cannot now examine and go into this 
question and refuse to execute on this ac- 
count. The leading case on the point in 
Bombay is that of Hari Gobind v. Nar* 
singrao Konherrao (6), and the rule there- 
laid down is that the executing Court can- 
not question the jurisdiction of the Court 
which originally made the decree. Her» 
it is not a question of jurisdiction, but 
rather one of irregularity and, I think, it 
was not for the executing Court to hold 
that it should not inquire into the ques- 
tion, which was ordered to be investigated 
in execution, viz., the question of mesne 
profits. , 

It has also been urged that in a former 
darkhast the same Court had held that it 
could not execute the decree at all because 
it was not a final one. This was in 1922 
when the papers had been returned by the 
Collector, and the order was made in the 
absence of the plaintiff’s pleader. 

Therefore, for the reasons just given by 
my learned brother Patkar, J., I agree 
that this order does not bar the present^ 


Lakshmibai V. Ravji (Murphy, J.) 



"320 Bombay Qopalji v. Ubvji (Patkat, 3 .) 1929 


proceedings, and that the First Glass 
Court's order must be reversed and the 
darkhast remanded to it for disposal ac- 
cording to law. 

R.K* Case remanded. 

A. I. R. 1929 Bombay 220 

Patkar *and Baker, JJ. 

Qopalji Umersey — Applicant. 

V. 

Devji Naranji Thakkar — Opponent. 

Civil ilevn. Appln. No. 292 of 1927, 
Decided on ^2nd November 1928, against 
the order of Sm. C. C. Judge, 
-Bombay, in Suit No. 17126 of 1927. 

(a) Bombay Rent Act (7 of 1918), S. 17— 
Premises at monthly yent of Rs. 17 — Con- 
troller’s certificate not in existence — Suit 
for ejectment— Plaintiff must apply and 
annex a certificate under S. 4 (1) (a) and (b). 

In a suit for ejectment from premises hav- 
ing monthly rent not exceeding Rs. 30 the 
plaintiff must annex to the plaint a copy of 
the order after making an application to the 
Oontroller to determine whether the premises 
are or are not small premises or to tlx their 
standard rent, under S. 4 (1) fa) and (b). Itis 
no valid defence that there was no order of 
the Controller in existence. [P 221 G 1] 

(b) Bombay Rent Act (7 of 1918) S. 17 — 

* Objection under S. 17 amounts to material 

irregularity though not want of jurisdiction. 

The objection based on S. 17 not affixing to 
the plaint a certificate under S. 4 (1) (a) and 
(b) ] though does not amount to want of juris- 
diction in the Small Cause Court it amounts 
to material irregularity in the exercise of its 
jurisdiction, [P 222 C 1] 

(c) Bombay Rent Act (2 of 1918) S, 2 (1) 
(b) (ii) — Premises changed to lose identity 

-are new. 

Where the whole house including the 
second floor is entirely changed so as to lose 
its identity the house becomes new premises 
within S. 2 (1) (b) (ii). A. I. B. 1921 Bovh. 224 
and A. J.B. 1927 Bom. 648, Bel. on, [P 222 C 2] 

K. N. Koyajee and B. B. Paymaster — 
for Applicant! 

H. C. Goyajee and S. E. Bamji — for 
^Opponent. 

Patkar J. — In this case the plaintiff 
landlord brought a suit against the de- 
fendant for ejectment in the Court of 
*8 mall Oausds. The defendant was oo- 
oupying a room on the second door the 
rent of which was Rs. 7 which was sub- 
sequently raised to Rs. 17. The defen* 
' dant contended that the suit could not 
be proceeded with as the plaintiff had 
'^not annexed to the plaint a copy of the 
•order in force determining that the 


^premises were not small premises or 
fixing their standard irent under S. 17 of 
Bombay Act 7 of 1918. The plaintiff 
contended that structural alterations had 
been effected in the building in 1926 and 
1927 with the result that the identity of 
the building was changed and the pre- 
mises became new premises exempt from 
the operation of the Rent Act. The 
trial Judge was of opinion that the Con- 
troller under S 4 had no power to deter- 
mine whether the prerhises were old or 
new though he may have to do so in- 
cidentally. The question as to whether 
the premises 'were old or new was re- 
ferred by consent to Mr. B. S Satijana 
as commissioner. The commissioner 
visited the premises, took evidence and 
held that the premises in question were 
new. The Small Cause Court Judge, 
who tried the case, accepted the report 
and ordered the defendant to vacate by 
31 st October. 

It is urged on behalf of the defendant 
that the lower Court had no jurisdiction 
to decide the case but ought to have re- 
jected the plaint under S. 17, Cl (2), on 
the ground that the plaintiff had not an- 
nexed to the plaint a copy of the order in 
force determining that the premises were 
not small premises or fixing their 
standard rent. It is urged on tho other 
hand that the defendant consented to the 
appointment of Mr. Sanjana as commis- 
sioner to decide the question whiether 
the premises were old or new, that the 
Small Cause Court had jurisdiction to 
entertain the suit for ejectment, and that 
as there was no order passed by the Con- 
troller under S. 4 there was no order in 
force a copy of which could be produced 
with the plaint under 8. 17. 

Under S. 4. Rent Act 7 of 1918, the 
controller has the power after such en- 
quiry as he may think fit: (a) to deter- 
mine whether any premises are or ate not 
small premises, and (b) from time to time 
to fix the standard. rent of the premises. 
“Small premises” have been defined by 
S. 2, Cl. (b), as any premises the standard 
rent of which does not exceed twenty 
rupees a month. Under 8.17, Bombay 
Rent Act 7 of 1918, in every suit for 
rent or ejectment in respect of any pro* 
misesof which the monthly rent does 
not exceed thirty rupees, the plaiqtiff 
shall annex to the plaint a copy of the 
order in force determining that .the pre- 
mises are not small premises or fixing 
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their standard rent, and under sub-S. 
(2) if the plaintiff fails to comply 
with the terms of sub-S. (1) the 
plaint shall be rejected. The monthly 
rent in sub-S. (l) (a), S. 17 does not 
mean standard rent: see Krishnarao v. 
Virji (l). If the premises in suit were 
governed by the Bent Act, the monthly 
rent of the premises being Rs 17 it 
would be necessary for the plaintiff to 
annex to the plaint a copy of the order 
in force determining that the premise:^ 
were not small premises or fixing their 
standard rent. 

It is urged, however, that there is no 
order of the Controller in existence, and 
therefore, the plaintiff could not annex 
to the plaint a copy of the order in force. 
An order in force means an order which 
has not been set aside in appeal under 
S. 6, Bombay Rent Act 7 of 1918. If 
an order is not in existence, the plaintiff 
ought to have applied to the Controller 
for a certificate under S. 4 (1) (a), Bombay 
Rent Act, 7 of 1918. Under the rules 
relating to the subsidiary Rent Act, 7 of 
1918, made under S. 13 and published in 
the ‘‘Bombay Government Gazette” 1923 
Part I, pp. 368-370, dated 22nd February 
1923, provision is made for fees to be 
paid on an* application for fixing or al- 
tering the standard rent under S. 4 (l) 
(b) and also for fees on an application for 
a certificate of the Controller under S. 4 
(1) (a) The rules, therefore, contem- 
plate an application to be made to the 
Controller to make an enquiry under S. 4. 
The plaintiff, therefore, must annex to 
the plaint a copy of the order after mak- 
ing an application to the Controller to 
determine whether the premises are or 
are not small premises or to fix their 
standard rent under S. 4 (l) (a) and (b)^ 

The next question is whether the 
failure to annex to the plaint a copy of the 
order under S.4 (l) (a) deprives the Small 
Cause Court of the jurisdiction to decide 
the suit or is an irregularity whicli can 
be waived by the defendant. It is urged 
on behalf of the plaintiff that the Small 
Cause Court had jurisdiction to decide 
the suit for ejectment, and that the de- 
fendant had consented to the appoint- 
ment of the commissioner to decide the 
question whether the premises were old 
or new, and therefore^ must be considered 
to have waived the objection based on 

(1) A, I. R. 1927 Bom, 431. 


the failure to annex to the plaint a copy 
of the order under S. 4 (1) (a). 

Under S. 41, Presidency Small Cause 
Courts Act, the suit for ejectment was 
cognizable by the Small Cause Court as 
the annual rant did not exceed Rs. 2,000. 
In a similar case, Krishnarao v. 

(l) where the defendant was occupying 
the premises but they were not the same 
premises but different as they were let 
for the first time in October 1925, it 
was heUl that the point with regard to 
S 17, Bombay Act 7 of 1918, did not 
make it one of jurisdiction, and that 
even if the lower Court arrived at a 
wrong conclusion of fact or law, there 
would be no ground to interfere in irevi- 
sion under S- 115, Civil P. C. It might 
amount to an irregularity in procedure 
in the exercise of its jurisdiction. The 
lower Court had jurisdiction over the 
subject matter, but in the exercise of the 
jurisdiction a particular rule of proce- 
dure had to be followed, e. g., obtaining 
leave of the Collector in a suit to which 
Ss 4 and 6, Pensions Act 23 of 1861, 
are applicable: see Naivab Muhammad 
Azmat All Khan v. Mt. LalU Begum (2) 
or leave under S. 17, Civil P. C., 1882: 
see Narayan Shankar v. Secretary of 
State (3), or consent of the Governor 
General in Council for the institution of 
a suit against a ruling chief under S. 433' 
Civil P. C., 1882: see Chandulal v. Aivad 
(4). The question whether in such a 
case the objection can be waived by the 
party has been considered by the Privy 
Council in Ledgard v. Bull (5), where it. 
wag held as follows (p. 145 o/ 13 7. A): 

“When the Judge has no inherent jurisdic- 
tion oyer the subject matter of a suit, the 
parties cannot, by their mutual consent con- 
vert it into a proper judicial process, although 
they may constitute the Judge their arbiter, 
and be bound by his decision on the merits 
when these are 'submitted to him. But there 
are numerous authorities which establish 
that when, in a cause which the Judge is com- 
petent to try, the parties without objection 
join issue, and go to trial upon the merits, 
the defendant cannot subsequently dispute 
his jurisdiction Up6n the grounds that there 
were irregularities in the initial procedure, 
which, if objected to at the time would have 
led to the dismissal of the suit. The present 
case does not come strictly within these 
authorities, because the defendant’s plea was 

(2) [1881] 8 Ca|. 422=9 I. A. 8=4 Sar. 310 
(P.O.). 

(8) [1906] 30 Bom. 570=8 Bom. L. R. 543. 

4) [1896] ai Bom. SSI. 

5) [1896] 9 All. 191=13 I. A. 134=4 Sat. 
741 (P.O.). 



222 Bombay Gofalji V. Dbvji (Murphy, J.) 1929 


stated before issue was joined on the merits, 
and, in reliance of that plea, he objected to 
the case being tried, and withheld his objeo> 
tionj to the validity of the patent. It is 
therefore, necessary to consider the facts from 
which their Lordships are asked to infer that 
the defendant did, in point of fact, waive all 
objection to the competency of the suit and 
engage that the cause should be tried on its 
merits by the District Judge.** 

In the present case, the objection 
based on S. 17, Bombay Bentj Act 7 of 
1918, was taken at the outset by the 
defendant, and though he consented to 
the appointment of Mr. Sanjana as a 
commissioner to try the question whe- 
ther the premises were new or old, he 
cannot be said to have waived the ob- 
jection based on S. 17. I think that if 
the premises in suit were governed by 
the Rent Act, the lower Court ought to 
have insisted upon the production of an 
order in force under S. 17, Bombay Rent 
Act 7 of 1918.' If there was no order in 
existence, the plaintiff ought to have ap- 
plied to the Controller and got an order 
and annexed it to the plaint, and though 
the objection based on S. 17, Rent Act 
may not amount to want of jurisdiction 
in the Small Cause Court it would in my 
opinion amount to material irregularity 
in the exercise of its jurisdiction. 

The principal question, however, in 
the case is whether the premises in suit 
are governed by the Rent Act. The word 
"‘premises” occurring in S. 17 (l) (a), 
though not defined in Bombay Act 7 of 
1918, is defined in the principal Act, 
Bombay Act 2 of 1918, and has the 
meaning assigned to it in that Act. 
Under S. 2 (l) (b) (ii), principal Act, 
Bombay Act 2 of 1918, the word 
“premises” does not include any build- 
ing or part of a building or land which 
has not been at any time let as aforesaid 
before the 1st day of October 1922. It 
has been found by the Court that these 
premises were altered in 1926, and the 
report of the commissioner is that the 
buildings .have lest their identity and 
that they are new premises. In Chapsey 
Utnersey v Keshavji Damji (6) it was 
held that the godown, which was re- 
constructed, was for all practical pur- 
poses a new godown and the standard 
rent for the same was the rent at which 
it was “ first let ” after Ist January 
1916. In Ibrahim v. Jan Mahomed (7/ 
it was held by Madgavkar, J., following 

(6) A. I. R. 1921 Bom. 224=46 Bom. 744. 

(7) A. I. R. 1927 Bom. 648. 


the decisions in Chapsey Umersey v- 
Keshevji Damji and Stochham v. Easton 
(8), that where a landlord entirely re- 
constructs a wall which has fallen down 
and makes extensive structural altera* 
tions in the house at considerable cost, 
the premises so renewed are new pre- 
mises which fall within S. 2, CU (a) (ii), 
Bombay Rent (War Restrictions) Act, 
1918, and he is at liberty to charge any 
rent for letting out the premises. The 
reasoning underlying the above decisions 
would apply to 8. 2, Cl. (b) (ii), of Bom- 
bay Rent Act 2 of 1918. 

The lower Court having accepted the 
report of the commissioner and found 
that the premises were new premises as 
they were reconstructed in 1926, they 
are nob governed by the Bombay rent 
Act. The word “ premises ” in S. 17, 
Bombay rent Act 7 of 1918, would not 
include the premises in suit, aa in their 
present condition they were first let after 
1st October 1922. In the present case, 
the whole house including the second 
floor was entirely changed and lost its 
identity. The finding of the lower Court 
based on the evidence and the report of 
the commissioner, that the premises in 
suit were new premises must be accepted 
in revision. We think, therefore, that 
S. 17, Bombay rent Act, does not apply 
to ths premises in suit. 

We, therefore, discharge the rule with 
costs. 

The defendant should vacate on or be- 
fore 22ad December 1928, 

Murphy, J. — The Court of Small 
Causes in Bombay passed an order of 
eviction against the applicant on 2nd 
September 1927, in suit No. 17126 of 
1927 : and applicant challenges its cor- 
rectness in revision. 

He alleges that he has been occupying, 
from time to time, a room on the second 
floor of house No. 55 in Guncarriage 
Street, Oolaba, formerly at a rent of 
Rs. 7 per mensem and latterly at Rs. 17 
per mensem. The opponent, who farms 
the rents of this building, served appli- 
cant with a notice to vacate, and in due 
course filed the suit which ended in the 
order to vacate against the applicant. 

At the trial, the applicant pleaded 
that there being no order annexed to the 
plaint in the terms of S. 17, Bombay 
rent Act (7 of 1918), determining that the 
^ premises were not “ small premises ” 

(8) [1924] 1 K. B. 52. 
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and fixing a standard rent, the suit 
could not be proceeded with. The oppo- 
nent pleaded that extensive structural 
alterations having been effected in 1926, 
the premises were thereby converted 
into “ new ones and consequently that 
the Bent Act did not apply. 

On these allegations the Court ap- 
printed a commissioner to determine 
whether the premises were old or new, 
and adopting the commissioner’s report 
passed the order which aggrieves the ap- 
plicant. 

The applicant’s point is that since the 
monthly rent of the premises does not 
exceed Es. 30 the Court had no jurisdic- 
tion to entertain the plaint, which it 
should have rejected, under S. 17, CL 2, 
of the Act. 

At the outset, the learned Judge of the 
Small Cause Court recorded an opinion 
that the Controller, under S. 4 had no 
power to determine whether the pre- 
mises were old or new, and then by con- 
sent appointed Mr. B. S. Sanjana, com- 
missioner, to inquire into this point. 

It was on his report that an order 
was passed to the effect that it was con- 
firm^, and the applicant was to vacate 
by Slst October 1927. 

Looking to the frame oi Act 7 of 1918, 
it appears to me that the intention, 
broa^y speaking, was to have the rents 
of all ** small premises, ” within the 
defined meaning of that expression, and 
where there was a dispute, fixed by the 
Controller on the application of either 
party : see S 2 (d), for the definition, 
and S. 4 (l) (a) and (b), for the deter- 
mination of the two points, whether the 
premises are, or are not, " small pre- 
mises, ” and if they are, for determining 
the standard rent. 

The sections of the Act following S. 4 
provide for a certain case (S. 5), for 
determining objections (S. 6), for a 

penalty for receiving rent in excess of 
the standard rent (S. 7), for excluded ' 
premises (S. 7 A), for a penalty for dis- 
turbance of easements (S. 8), for the re- 
covery of excess payments (S. 9), and for 
the accrual of rent (S. 10). Ss. 11 and 
12 then confer certain legal powers on 
the Controller, S. 13 gives power to make 
rules, and S. 14 lays down that the Con- 
troller is not a Court, while S. 16 bars 
legal proceedings in certain matters. 
Ss. 16 and 17 appear to be connected. 
S. 16 forbids the issue of distress war- 
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rant, unless the person applying for it 
produces a copy of an order in force, 
either determining that the premises are 
not small premises, or that the standard 
rent has been fixed. In such oases the 
production of the order is a condition 
precedent. Similarly, S. 17 (l), with 
which we are concerned, prescribes that, 
in certain oases, including that of a suit 
for ejectment out of premises rented at 
less than Bs 30 there shall be annexed 
to the plaint a similar order. 

Sub-S. 2 provides that if the plain- 
tiff fails to comply with the terms of the 
sub-S. (l) the plaint shall be rejected. 

On these facts, what is the effect when 
no order from the Controller has been 
applied for ? 

I think the intention clearly was that 
the production of an order from the Con- 
troller should bo a condition precedent in 
this case also, and'that failure to fulfil it 
invites the penalty provided in sub-S. (2) 
and consequently that the suit should 
have been dismissed, unless it could be 
shown that the “ premises ” were new, 
and so did not come within these provi- 
sions of the Act, and this view is con- 
firmed by the provision in sub-S. (3) as 
to the effect of a rejection of the plaint 
under sub-S (2). The next question is 
whether these premises are new, ” or 
not. It is not absolutely clear from the 
report that the applicant’s own room 
has been altered, but there is no doubt 
that the whole building has been remo- 
delled and modernized and provided with 
better amenities, in which the applicant 
must be participating, and in the circum- 
stances it can, I think, reasonably be 
argued that the reconstruction amounts 
practically to a rebuilding of the whole 
house. This being so, it does not appear 
to me that there is any case for revision, 
and I agree that the application must be 
dismissed with costs. 

B.K. Application dismissed. 
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Marten, C. J., and Murphy, J. 

Lokappa Chamirappa — Plaintiff — Ap- 
plicant. 

V. 

Hiramani Khushaldas and others— 
Defendants— Opponents. 

Civil Bevn. Appln. No. 124 of 1928, 
Decided on 20th December 1928, against 
order of First Class Sub-J., Dharwar, int 
Suit No. 24 of 1927. 
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(a) Bombay Plaader’f Act (1920), Scb. 3, 
Rr. 1 and 2-'-Allaring amount in plaint *in 
defendant’s favour— Notice to plaintiff is 
necessary. 

A Court is not ontifcled to alter the amouat 
for tho pleader’s fees abated in the plaint in 
favour of the defendants without giving 
notice to the plaintiff. [P 2*24 C 1] 

(b) Bombay Pleader’s Act (1920), Sch. 3, 
Rr. 1 and 2— Suit dismissed for default— 
Costs should be awarded under R. 2 (c) and 
not R. 1 (a). 

Where a suit has been dismias^.d for default 
of appearance it does not decide on the merits 
the real dispute between the parties within 
the meaning of K. 1 (a) and costa should 
therefore be awarded not under B. I (a) but 
under R. 2 (o). [f’ ^24 0 2J 

NilJcanth Atmaram—iov Applicant. 

12. A. Jahagirdar — for Opponents. 

Marten, C. J. — There are two points 
here. The first is, whether the learned 
Judge was entitled to alter the amount 
for the pleader’s fees stated in the plaint 
in favour of the defendants without giv- 
ing notice to the plaintiff. What hap- 
pened was that the suit was dismissed 
for want of appearance by the plaintiff, 
and at a later date the defendants applied 
ex parte to alter the amount of the 
pleader’s fee, and that application was 
granted. We think, however, the learn- 
ed Judge was bound to give notice to the 
plaintiff before any such amendment or 
alteration in the plaint was made Conse- 
quently, there must be a remand to the 
lower Court, and on that remand the 
learned Judge will decide whether the 
original valuation for the pleader’s fee 
on the plaint can stand, notwithstanding 
that for certain other purposes, the suit 
was valued at a much higher figure. 

For present purposes I will call the 
figure the learned Judge will eventually 
arrive at on remand as Rs. 10. Then comes 
another question altogether, and that is 
whether the defendants will be entitled 
to recover their pleader’s fee computed 
on the whole of Rs. 10 under R. 1, Sch. 3, 
Bombay Pleaders Act 1920, or whether 
they will only be entitled to a quarter 
of Rs. 10 under R. 2 (c). That depends 
oil whether within the meaning of R. 1 
(a) the suit was one of those “ suits 
which decide on the merits the real dis- 
pute between the parties.” If it was 
such a suit, then R. 1 would apply. If 
not, R. 2 would govern the computation 
of the fee, and reduce it to one-fourth of 
Bs. 10. 

Where then a suit has been dismissed 


for default of appeitanoe, has it decideo 
on the merits the real dispute betweer 
the parties within the meaning oi 
R. 1 (a) ? In my judgment in such c 
case there has been no decision on the 
merits of the real dispute. The decision 
has rested on the technical ground that 
one of the parties has absented himself 
If R. 1 bad been intended to apply to all 
suits in which there was a final decision, 
then the insertion of these words “ which 
decide on the merits the real dispute bet- 
ween the parties ” would have been quite- 
unnecessary. Even if the words had been 
“ which decide the real dispute between 
the parties ” it would have been an 
easier case for the defendants. But the^ 
addition of the words “ on the merits” to 
my mind makes-the matter quite clear. 

I recognize that in some oases this may 
work a hardship on a defendant, because 
he may have come to the trial prepared 
with all his witnesses and having paid 
his own pleader full fees to fight the 
matter out, and yet on this construction 
of the rule he may only succeed in get- 
ting one-fourth of his costs. But if them* 
is any real grievance in that respect, that 
is a matter for amending the rules. We 
have merely to decide on the rules as 
they stand today. 

Under these circumstances, we think 
the learned Judge was wrong in awarding 
costs on the full amount of the pleader’s 
fees, and that as the case does not fall 
within R. 1 the defendant should have 
beeu awarded one-fourth of the costs only 
under R. 2 (o) as being a case not other- 
wise provided for.” 

Accordingly on the remand the learned 
Judge will award costs to the defendant 
on the basis that R. 2 (c) applies and not 
R. 1. The rule granted must therefore 
be made absolute, the order of the learned 
Judge discharged, and the defendant’s 
application re. costs remitted to the lower 
Court to be determined according to law. 
The respondent must pay the applicant’s 
costs of this application in any event. 

Murphy, J. — I agree that we have 
power to interfere in revision in this mat- 
ter on the ground complained of, and also 
on the construction of Sch. 3^ Rr. 1 and 2 
which has been explained by the learned 
Chief Justice. 

R.K. Buie inade absolute. 
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Madgavkab, J. 


Uani Qanu Bhandirge — Applicant. 

V. 

Hari Ganu Shinde and another-^ 
Opponents. 

Civil Appln, No. 137*of 1928,- Decided 
on 19th December 1928, for review 
of decision of Crump, J., in Second 
Appeal No. 469 of 1927. 

❖ (a) Civil P. C., O. 47, R. 1 — New evi- 
dence of fact is no ground of review of 
second appellate decree. 

Discovery of new and important evidence 
on a question of fact though a good ground for 
review of the decree of the grst appellate 
Court is no ground for review of the decree 
of the second appellate Court, the finding of 
fact of the lower Court being final and bind- 
ing on second appellate- Court (Gase laio 
referred). [P 226 Cl] 

(b) Civil P. C., O. 47, R. 1— Appeal pre- 
ferred and dismissed — Appellant cannot be 
said to have not preferred appeal. 

When^&n appeal has not only been prefer- 
red but has also been disposed of, whether 
it has been dismissed or allowed, the appel- 
lant cannot be placed in the position as 
though ** no appeal has been preferred ” and 
no application for review of an order sum- 
marily dismissing an appeal lies : 9 B. H. G, 
238, DisL; 9 B. H. G. 89 and A. I. R. 1922 
Bom, 130; 30 Bom. 625, EeU on, [P 225 C 2j 

J G. Rele^ion Applicant. 

P. B. Gajendragadkar — for Oppo- 

nents. 

Judgment — This is an applica- 
tion for review of the order of dismissal 
under O. 41, R. 11, Civil P C. by 
Crump, J. of Second Appeal 459 of 1927, 
on 17th September 1927 preferred by 
the petitioner, original defendant 4, 
Hari Ganu Bhandirge. 

The contest in the original suit was 
as regards the property of one Mukundji. 
The petitioner claimed to bo the 
daughter’s son and heir of Mukundji. 
Plaintiffs 1 and 2 opponents claimed to 
to bo the nearest reversioners The 
plaintiffs succeeded in both the lower 
Courts. Bach party set up a different 
genealogy. The plaintiffs’ genealogy 
was accepted in both the lower Courts 
and they succeeded. The defendants’ 
appeal to this Court was dismissed under 
O. 41, B. 11, Civil P. C. The present 
application purports to be made under 
O. 47, R. 1, Civil P. C., on the ground 
stated in para. 7 of the petition thao one 
Baghunath Moreshwar Eulkarni handed 
over about 16th December 1927, a third 
1929 B/29 & 30 


genealogy, which was a new and impor- 
tant matter, which he could not, by the 
exercise of ordinary diligence, have pro- 
duced in proper time. Accordingly, I am 
asked to review the order of Crump, J. j 

A preliminary objection is taken foi^ 
the plaintiffs-opponents that such ah 
application ior review does not lie. It 
is argued for the opponents that on the 
consistent practice of this Court as 
enunciated by this High Court from 1872 
in Nanabhat Vallabhdas v. Nathabhai 
Haribhai (1) down to Shivappa v. 
Eamchandra (2), and the decision oi 
Pawcetfi J. in Narhar Venkaji v. Baghu' 
nath Eamchandra (3) no such applica- 
tion can be entertained. For the peti- 
tioner reliance is placed on the observa- 
tions of Shah. J. in Shivappa v. Eam- 
chandra (2), and on the indulgence 
granted to the petitioner in cases such as 
Narayan v. Davudbhai (4) where al- 
though his appeal in this Court had 
been admitted, he was allowed to with- 
draw it in order to prefer an application 
for review in the District Court. 

The objection for the opponents must, 
in my opinion, succeed. The only sec- 
tion under which such an application for 
review would lie, is 0. 47, R. 1, Civil 
P, C. and that section can only apply if 
“ no appeal has been preferred. ” It 
may be that when the appeal has been 
preferred and even if it has been admit- 
ted and is allowed to bo withdrawn as 
in Narayan v. Davudbhai (4) the ap- 
plicant may be in the same legal posi- 
tion as though no appeal has been pre- 
ferred. Even so, this view can only be 
sustained on an exceedingly liberal in- 
terpretation of the words of the enact- 
ment But I am unable to see, wjjen an 
Appeal has not only been preferred but 
has also been disposed of, whether it has 
been dismissed or allowed, how the 
appellant, by any procedure known to 
law, can be placed in the position as 
though “ no appeal has been preferred. ” 
The difficulty, in fact, has been pointed 
out by Sir Lawrence Jenkins, 0. J., in 
Eamappa v. Bharma (6). This initial 
difficulty in the petitioner’s case would 
of itself, I think, suffice. 

(1) [1872] 9 B. H. 0. R. 89. 

(2) A. I. R. 1922 Bom. 130=46 Bom. 1. 

(3) Civil Appln. No. 630 of 1924. decided on 
28th February 1927 by Fawcett, J. 

(4) [1872] 9 B. H. 0. 288. 

(5} [1906] 30 Bom. 625=8 Bom. L. B. 842. 



226 Bombay BaojI v. Tukabam (Madgaykar, J.) 1929 


Moreover, there is the difiOloalty crea- 
ted by S. 100, Civil P. 0. The decision 
of the District Court on a question of 
fact is final and the alleged e 7 ideace 
would clearly affect the issue of fact. 
Such a discovery, whatever ground it 
might furnish for review of the decree 
of the District Court, cannot be a ground 
for review of the decree of this Court. 
It is on this ground that all the High 
Courts have deohnei to entertain an 
application for review of this character. 
I have already referred to the Bombay 
deoisioni. The other decisions are to be 
found in Jaokammal v, Palneappa 
Chetti (6), Bayxi Kutti v. Mamad (7); 
Secy, of State for India v. Manjeshwar 
Krishnaya (8), In the matter of the peti- 
tion of Hand Ktshore (9j; Mariam-un- 
fii^^a Bihi v. Bahu Ram (10); Baja^ii 
Kanta Das v. Kali Prasanna Mukher- 
jee (11) In regard to the observations 
of Shah J. in Shtvappa v. Bamohan- 
dra (2), the decision itself shows that 
the learned Judge did not differ from the 
conclusion of Macleod, 0 J. following 
the oases cited above, and declined to 
grant the review applied for. 

Thirdly, and lastly, I might add that 
on the petitioner's own showing it 
appears that this evidence existed in his 
own village of Jarnb with the Kulkarni 
and was as easily available during the 
suit as it now purports to bo It does 
not, therefore, comply with the require- 
ments even of 0. 47, R. 1. 

For all these reisons the application 
fails and must bo dismissed with costs. 

R.K. Application dismissed. 

(6) U870J 5 M. ti 0 46i. 

(7) L18}5] 18 Mdkd. 480. 

(8) C1908J 31 Mad. 415. 

(9) [1909J 32 All. 71=4 I. 0. 809=3 A. D. J. 

979. 

10) A. i. R. 1923 All. 541=45 All 458. 

11) [1914] 41 Cal. 809=26 I. C. 281. 
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Madgavkab, j. 

liaoji Vasudeo Girap and otherS'—DQ- 
endants — Appellants. 

V. 

T ular am Vishnu Kurla and others—- 
Maintiffs — Respondents. 

Second Appeal No. 566 of 1926, Decided 
►n 22nd November 1928, from decision 
if Dist. Judge, Satnagiri, in Appeal No. 
.92 of 926. 


Adverse potsessibn — Right of fishing in 
open tee used exclusively and continuously 
for 28 years — Still no right to exclude can 
be obtained by prescription — Fishery. 

Tha right of the publio to fish in the sea is 
coiumoa and is not tha subject of property and 
members of the publio exercising the common 
right to fish in the sea are bound to exercise 
that right in a fair and reasonable nranner 
and not so as to impede others from doing the 
same : 2 Bom, 19, Poll, [P 226 0 2] 

A person, therefore, although exclusively 
and continually using a portion of the sea 
over 23 years, cannot claim it as the basis of 
the legal right to exclude any others and to 
confine the use of that portion of the sea for 
fishing for himself: 2 Bom, 19 and 39 Gal, 53, 
Bel on, [P 227 0 1] 

G B. Ghitale—(ov Appellants. 

A G. Desai — for Respondents. 

Judgment — The question in this ap- 
peal is, whether the defendants-appel- 
lants are entitled to exclude the plaintiffs 
respondents from fishing at a certain 
spot on the shore at Vengurla and from 
using the foreshore within their limits. 
The defendants claimed this exclusive 
right by prescription and usage for over 
28 years. The plaintiffs denied the pres- 
cription and claimed that in any case the 
open sea could not be the subject-matter 
of any exclusive right. Both the lower 
Courts upheld this contention of the 
plaintiffs-respondents and made a declara- 
tion accordingly. The defendants appeal. 

Whatever the possibility of private 
rights to the exclusion of others in tidal 
navigable creeks and rivers, as laid down, 
for instance, by their Lordships of the 
Privy Council in Srinath Boy v. Dina- 
handhu Sen (1) or Metha Jethalal v. 
J amiatram Lalubhai (2) and Viresa v. 
Tatayya (3) as regards the open sea, the 
view enunciated by Sir Michael Westropp 
since 187G in Baban Mayacha v Nagu 
Shravucha (4) is in accordance with the 
Englisn view and has been accepted by 
other Courts as in Abhoy Gharan v. 
Dwarka Nath (6), It is as follows: The 
right of the publio to fish in the sea is 
common and is not the subject of pro- 
perty, and members of the public exercis- 
ing the common right to fish in the sea 
are bound to exercise that right in a fair 
and reasonable manner and nob so as to 
impede others from doing the same. 

(1) A I. R 1914 i\d. 48=42 0al7489=41 I.A, 
221 (P.O.). 

(2) [1887] 12 Bom. 225. 

(3) [1835] 8 Mad. 467. 

(4) [1876] 2 Bom. 19. 

\6) [1911] 39 Oal. 53=11 1.0. 180=15 O.W.N. 
972. 
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Whether, therefore, or no, the appel- 
lants have been exolusively and conti* 
anally using this ‘portion of the sea over 
28 years, a point which is, in my opinion, 
doubtful, it cannot furnish the basis of 
the legal right they now claim, to 
exclude the plaintiffs or any others and 
to confine the use of that portion of the 
sea for fishing for themselves. The appeal 
is, therefore, dismissed with costs. 

But as the words “by turn** in the 
decree of the trial Court might give rise 
to misunderstanding and perhaps fresh 
litigation, the decree will be amended by 
4a declaration as follows: 

The plaintiffs like the defendants and 
•other members of the public have the 
right of fishing by rapan and by boats in 
the place in dispute and to perform any 
other acts inoideatal to such fishing. 
No party can claim an exclusive right 
there to fish. 

The plaintiffs will obtain an injunction 
to enable them to dry and spread their 
nets by the foreshore and an injunction 
to restrain the defendants from obstruct- 
ing the plaintiffs from fishing. 

R.K. Order acoordingly. 

A. I. R. 1929 Bombay 227 

Patkar and Murphy, JJ. 

Shankar Kondappa — Defendant — Ap- 
pellant. 

V. 

Oanpat Shankar shet — Plaintiff — Res- 
pondent. 

Second Appeal No. 411 of 1927, Deci- 
ded on 4th December 1928, against deci’ 
eion of Asst, Judge, Poona, in Appeal 
No 197 of 1926. 

(a) Civil P. C., O. 34, R. 5 — R. 5 does 
not apply to compromise or award decree — 
Decree declaring charge on certain property 
of defendant — Property can be sold in ex* 
mention-*- No separate suit is necessary for 
aale-Civil P. C., S. 47. 

Where a money decree imposing a liability 
on the defandant to pay a sum of money to 
the plaintiffs declares that the plaintiffs have 
a first charge and a lien on certain immov- 
able property of the defendant and the plin- 
tiff applies in execution proceedings for sale 
of the property charged, the plaintiff has a 
right to bring the property charged to sale in 
execution proceedings, and it is not necessary 
to bring a separate suit for the sale of the 
property : A, I. B, 1925 Mad, 1101 and 43 Bom, 
631, Foil, [P 227 0 2] 

In such a case it is not necessary that a 
final decree should be passed for O. 34, R. 5 


does not apply to an award decree or to a 
compromise decree if it is clear from the 
decree that t he sale was ordered and it was 
in itself a final decree : A, I. B. 1924 263; 

A, 1, B. 1923 Oal, 626 and A, I, B. 1922 AIL 388. 
Foil, [P 228 0 1] 

(b) Evidence Act, S. 115 — Decree creat- 
ing charge — Party to decree cannot say he 
could not create charge. 

A party to a decree creating a charge on his 
property is estopped from saying that he is 
not entitled to create the charge or mortgage 
on the property: 10 Bom, 342 and A. I, B, 
1923 Bom, 276, Dist, [P 228 0 2J 

S, B, Bakhale — for Appellant. 

G, B. Madbhavi and V, N. Vedak — 
for Respondent. 

Patkar, J. — The plaintiff in tfiis case 
brought a suit for specific performance 
of an agreement to obtain a mortgage 
bond. The suit ended in a compromise 
decree under which the plaintiff was to 
recover the amount from the defendant 
within six months by sale of the pro- 
perty which was intended to have been 
mortgaged. The plaintiff in execution 
sought to recover the amount by sale of 
the property. 

It is urged in this second appeal, first, 
that the charge was created under the 
compromise decree and the plaintiff 
ought to bring a separate suit to enforce 
the charge, and that the decree in the 
form in which it was passed could not bo 
executed. Secondly, it is argued that 
the judgment-debtor had no disposing 
power as was held in the case of Gyanoba 
Govindshet v. Shankar Kondappa (1), 
and therefore, the property could not 
be attached under S. 60, Civil P. C., and 
sold in executioiTof the decree 

With regard to the first point, it was 
held in Ambalal v. Narayan (2) that 
where a money decree imposing a liabi- 
lity on the defendant to pay a sum of 
money to the plaintiffs, declared that the 
plaintiffs had a first charge and a lien 
on certain imm.ovable property of the 
defendant and the plaintiff* applied in 
execution proceedings for sale of the pro- 
perty charged, the plaintiff had a right 
to bring the property charged to sale 
in execution proce^ings, and that it was 
not necessary to bring a separate suit 
for the sale of the property. A similar 
view was taken in Bamaswami ]^aidu\ 
V. Subbaraya Tevar (3). In such a case 

(1) Second appeal No. 632 of 1917, decided 
on 17th October 1918 by Shah, J. 

(2) [1919] 43 Bom. 631=51 I. 0. 929=21 
Bom. L. B. 698. 

(3) A. 1. R. 1925 Mad. 1101, 
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it is not necessary that a final deor^ 
should be passed, for 0. 34, B. 6, Civil 
P C. does not apply to an award decree 
5 r to a compromise decree if it is clear 
'rom the decree that the sale was order- 
jd and it was in itself a final decree : 
}ee Nripendt anath Chattarji v. Jhumah 
bandar (4) ; Hemendra Lai v. Fakir 
Chandra (6); and Sital Singh v. Baij- 
nath Prasad (6). 

With regard to the second point, the 
defendant was a party to the decree and 
it must be considered that the defendant 
agreed to create a charge on the property. 
A person creating a charge or a mortgage 
is estopped from saying that he is not 
entitled to create the charge or mortgage 
on the property. On behalf of the appel- 
lant reliance is placed on two cases, 
Diwali V. Apaji Oanesh and Basan- 
gowda v. Irgowdatti (8). The facts of 
those oases were quite different from 
those in the present one where a person 
creating the charge is a party to the 
decree. The defendant having agreed to 
create a charge by the decree, cannot 
turn round and in execution deny that 
the property was not liable to be sold in 
execution of the decree to which he 
consented. 

It is not necessary at this stage to 
consider the extent of the right, title 
and interest of the judgment- debtor. If 
the property is sold in execution, the 
executing Court should not sell the pro- 
perty, but only the right, title and in- 
terest of the judgment-debtor, so that 
the auction-purchaser may consider his 
position before purchasing the property. 

On these grounds we think that the 
view of the lower appellate Court is cor- 
rect and this appeal must be dismissed 
with costs. 

Mutphy, J. — I agree. On the first 
objection clearly nothing solid can be 
urged. The point is concluded by the 
decisions in Amhalal v. Narayan (2) ; 
Hemendra Lai Singh Deo v. Fakir 
Chandra Datta (5) and Nripendranath 
Chattarji v. Jhumah Mandar (4). 

The second contention is that since 
the appellant inherited the property 
under a will which has been judicially 
interpreted by this Court as restricting 

(4) A. I. R. 1924 Pat. 263=3 Pat. 221. 

(5) A.I.R. 1923 Oftl 626=50 Oal. 650. 

(6) A. I. R. 1922 All. 383=44 All. 668. 

S [1886J 10 Bom. 342. 

A. I. R. 1923 Bom. 276=47 Bom. 597. 


his interest in it to his lifetime, he had 
no attachable and saleable interest im 
it within the meaning of S. 60, Civil 
P. C. Mr. Bakhale has relied upon the- 
decisions in Diwali v. Apaji Ganesh ilY 
and Basangowda v. Irgowdatti (8). 
Both those oases related to the property 
held by Hindu widows whose tenure was 
very restricted, and it was sought to be^ 
attached and sold in execution of inde- 
pendent money decrees obtained against 
them. Here the defendant himself 
created a charge on his interest in this 
property, and I agree that he cannot 
now be heard to contend thet he has no 
attachable interest in it. The facts are^ 
clearly quite different from those dealt 
with in the two cases I have just refer- 
red to, and I agree that the decree ap- 
pealed against must be confirmed and 
the appeal dismissed with costs. 

R.K. Appeal dismissed. 

A. I. R. 1929 Bombay 228 

Marten, C. J., and Murphy, J. 

Anandsing Suratsing — Applicant. 

V. 

Lahhesing Pratapsing — Opponent. 

Civil Eevn. Appln. No. 236 of 1927,. 
Decided on 12th December 1928, against 
order of 1st Class Sub- Judge, Dhulia, in 
Suit No. 495 of 1926. 

Provincial Small Cause Courts Act, Art. ir 
—Suit for rent — Defendant claiming pro- 
perty as his own and alleging rent note as^ 
fraudulent — Question of title is only inci- 
dental — Couit ought to allow to make the 
plea of ownership. 

Although a Small Cause Court has no 
jurisdiction to decide questions involving a 
right to immovable property it is not bound to 
refuse to consider any question of title which 
is raised before it. If the question of title is- 
only incidental and not the main relief, it 
can be gone into. [P 229 0 1] 

L sued to recover a certain amount as rent> 
under a rent-note passed in his favour by A 
in the Small Cause Court. The defendant A 
pleaded that the lands demised were of his- 
ownership and that the rent-note sued upon, 
was taken from him under a fraud practised^ 
upon him. 

Held : that refusal to consider the question 
of title, even incidentally, prejudiced the de- 
fendant, who has not been allowed to make 
out the plea on which his defence depended, 
and consequently the decree must be set- 
aside ; 15 Bom. 400 and 37 Bom. 675, Bel. on. 

[P 229 0 2] 

A. G Desai — for Applicant. 

H. B. Gumaste — for Opponent. 

Murphy, J. — The plaintiff sued to- 
recover Bs. 279 as rent due on a leas^ 
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^xaouted by the defendant on 29bh April 
1921. The defendant contended that, 
•thoagh he had executed the lease, * it 
had been obtainei frooQ him fraudulently 
and that he was not liable for the am- 
ount claimed by the plaintiff. 

The learned Subordinate Judge held 
»that the plaintiff had proved the lease, 
and ordered the defendant to pay the 
.plaintiff the amount claimed and costs, 
and further interest at six per cent, per 
^nnum on Rs. 225 from the date of the suit 
‘Until payment, by annual instalments of 
Rs. 75 each, to be paid from January 
1928. The point taken in this revision 
application is that the defendant in the 
euit had, in fact, pleaded that he had 
been induced to execute the lease by 
fraud, and the principal piece of evidence 
he relied on to prove the fraud was that 
the two survey numbers which he is said 
to have leased were actually his own 
|)roperby, and it was argued that if he 
had bsea allowed to show that this was 
so, it would prove the fact of fraud, for 
no sane person is likely to execute a 
lease of his own land in favour of another 
person. 

The learned Subordinate Jndge had 
held on the point that the issue sought 
to be raised by the defendant involved 
questions of title and that as the suit 
before him was being tried as a Small 
Cause Court one, he had no jurisdiction 
to go into such questions. He, therefore, 
refused to consider the defendant's plea 
as to the ownership of the land, and 
holding that the lease had been duly exe- 
cuted, and that the defendant had failed 
to prove any fraiil practised on him, 
passed the decree in question. We think, 
however, that in so thinking the learned 
Subordinate Judge was wrong. It does 
not necessarily follow that because a 
Small Cause Court has no jurisdiction 
bo decide questions involving a right to 
immovable property, it is bound to re- 
fuse to consider any question of title 
which is raised before it. It has been 
held, in the case of Bapuji Baghunath 
V. Kuvarji Edwlji (1), that when a suit 
is brought in a form cognizable by a 
Court of Small Causes, that Court cannot 
decline jurisdiction, because a question of 
title to immovable property is inciden- 
itally raised. It is true that that case is 
mot quite on all fours with this one, but 
there is another case of Pullangowda v. 

(1) [1890] 15 Bom. 400. 


Nilkanth (2), where the plaintiff sued to 
recover Rs. 12 being the price of trees 
felled by the defendant on land which 
was claimed by the plaintiff. The defen- 
dant contend^ that ho was the owner 
of the land and that the trees belonged 
to him. The Subordinate Judge held 
that the land was plaintiff's and decreed 
his claim On appeal, the District Judge 
decided that the land belonged to the 
defendant and, therefore, the plain- 
tiff’s claim for the value of the trees 
failed The plaintiff applied to the High 
Court contending that the suit being of 
a small ciuse nature, the District Judge 
had no jurisdiction to entertain an ap- 
peal. On a reference being made to the 
Full Beach, to decide the question whe- 
ther the suit was cogniznble by a Court 
of Small Causes or not it was held that 
in the circumstances of the case the suit 
was one cognizabe by a Court of Small 
Causes A Court of Small Causes, the 
head-note states, can entertain a suit, the 
principal purpose of which is to deter- 
mine a right to immovable property, 
provided the suit in form does not ask 
for this relief, but for payment of a sum 
of money. 

In the case, with which wo are now 
conoecnod, the question of title was in- 
cidental, for the defendant wished to go 
into it merely in order to prove that ho 
had been induced to sign the lease by 
means of fraud, and not to prove his 
actual title to the land We think that 
the learned Subordinate Judge's ref usal 
to consider the question of title, even 
incidentally, has prejudiced the defend- 
ant, who has not been allowed to make 
out the plea on which his defence depen- 
ded, and consequently that the learned 
Subordinate Judge’s decree must be set 
aside 

The revision application is, therefore, 
allowed, the rule is made absolute, the 
original Court’s decree is discharged,, and 
the case is remanded to the lower Court 
to be decided according to law, with 
liberty to the applicant to adduce evi- 
dence in support of his alleged title to 
the land and for the plaintiff to call re- 
butting evidence The Subordinate Judge 
will decide on the whole evidence in the 
case new and old. Costs of the suit up 
to the original trial will be costs in the 

(2; [1913] 37 Bom. 675=20 1. 0. 974 = 15 
Bom. £j. B. 773. 
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cause. The opponent to pay the costs of 
this application. 

R.K. Revision allowed, 

A. I. R 1929 Bombay 230(1) 

Marten, 0, J. and Murphy, J. 

Sidramappa Baswantrao — Defen- 
dant 2 — Appellant. 

V. 

Shidappa Virappa — Plaintiff — Bes- 
pondent. 

First Appeal No. 66 of 1925, Decided 
on 3rd September 1928, against decision 
of First Class Sub- Judge, Sholapur, in 
Civil Suit No 741 of 1922. 

Transfer of Property Act, S. 51 — Stair- 
case put to an .old house — Alienee cannot 
recover its cost. 

Patting up a staircase in an old bouse is 
a repair more in the nature of an ordinary 
repair than an improvement which would raise 
the value of the property permanently. The 
alienee is not therefore entitled to a refund 
of the cost of the stair-case. [P 230 C 2] 

A. G, Desai — for Appellant. 

G, S. MulgaonJcar — for Respondents. 

Marten, C. J. — This is an appeal 
heard along with the First Appeal No. 64 
of 1925 in which wo have already given 
judgment. Out previous judgment in 
that case disposes of all the main points 
in the present appeal with two excep- 
tions. A point of law is raised in this 
appeal which is not raised in the Court 
below or in the memorandum of appeal 
to the effect that the plaintiff being an 
ftissignee of the original adopted 9oa i% 
not in a, position to sue. Wo think thoi’e 
Is ti6 ^Ubstatice in that objection even 
if it can be now raised. It is clear that 
by the sale deed to the assignee the 
adopted son elected to treat the aliena- 
tion of the widow as invalid. He ac- 
cordingly transferred the property and 
his assignee has the right to bring any 
necessary suit for possession. In this 
connexion the case in the Privy Council 
of Bijoy Oopal v. Srimati (l) may be 
referred to in connexion with the elec- 
tion of the reversioner to treat an aliena- 
tion by the widow as void. In our opi- 
nion the alienee is not precluded from 
bringing the present suit. 

Then as regards the question of im- 
provements, it is entirely different from 
the other appeal. Here we are only con- 
cerned with a Small sum of Rs. 175 being 

(1) Cl907f^'“0al. 823=34 I. A. 87=31 
0. W. N. 424 (P.O.). 
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the value of a new staircase put into 
the suit house. The learned Judge 
thought the evidence insufficient to prove 
the amount of the claim and we notice 
the Panchnama does not specify what the 
value of the new staircase is. But, eve» 
if the other evidence is sufficient to 
establish this, we think it would be 
stretching our previous decision too far 
to include this particular amount. As 
far as we can see, the house was an old 
one, and this repair was fnore in the 
nature of an ordinary repair than an im- 
provement, which would raise the value 
of the property permanently, and fairly 
entitle the alienee to a refund of the cost. 
In the other case an uninhabitable house 
was very largely ' rebuilt; and probably 
this was within the knowledge of the^ 
adopted son. The present is a mere re- 
pair to the staircase and upper floor 
which might very well escape the notice 
of the adopted son 

Under the circumstances we cannot 
allow the claim of the alienee for im- 
provements The result will be the 
appeal will be dismissed with costs^ 
The stay application is dismissed. 

Murphy, J.-— I agree with the judg- 
ment just delivered by the learned Chief 
Justice. 

R.K. Application dismissed,. 


A. I R. 1929 Bombay 230(2> 

Davar, j. 

Nurmahomed Si Bros . — Oreditora 

V. 

Ismail Karim — Insolvent. 

Insolvency No. 690 of 1927, Decided 
on 4th December 1928. 

Presidency Towns Insolvency Act (3 of 
1909, as amended in 1927) S. 36— -S. 36 is 
not to be used for fishy cross-examination to 
prepare future litigation — Since amend- 
ment, scope is restricted. 

Orders made under S. 86 are purely discre- 
tionary. They are intended te be made for the 
benefit of the general body of creditors and 
to enable the Official Assignee to establish 
his rights against the creditors, or the credi- 
tors in the insolvency who are brought upon 
the scene by means of fraudulent prefereucea 
or fraudulent tactics resorted to, who usually 
are the relatives and frieuda of the insolvent 
prior to the insolvency. The law never con- 
templated that the provisions of S. 36 should 
be used for the purposes of a fishy cross-exa- 
mination in order to prepare for future litiga-^ 
tioD. The scope and utility of S. 36 by the- 
amendmeut has been considerably restricted. 
Under the present amended section, under 8. 
86, one could got a deponent to admit posses- 
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sion of property, oi one could find that the 
deponent was indebted to the insolvent but no 
summary methods exist now of getting hold 
of the property by the Official Assignee un* 
less and until the deponent admits that the 
property belongs to the insolvent. Therefore, 
in every case if the claim is contested, the 
Official Assignee is driven to a suit. 

[P 231 0 2 P 232 0 1] 

Jinnah — for Creditors. 

K. M. Talyarhhan — for Insolvent. 

Judgment — This is a notice of mo- 
tion dated 28th November 1928 taken out 
by the applicant, calling upon the op- 
posing creditors Haji Dada Nur Maho- 
med & Bros, to show cause why the 
order dated Blst October 1928, made 
under S. c6, Presidency Towns Insol- 
vency Act obtained by the Official As- 
signee from the Commissioner in Insol- 
vency at the instance of the opposing 
creditors in so far as it directs the ap- 
plicant to appear before the learned 
Chief Clerk on 6th December 1928, for 
being examined and to produce at that 
time all his books of account, papers, 
vouchers, etc in any way relating to the 
insolvent’s dealings and transactions 
and property in his possession or sub- 
ject to his control, should not be vacated 
and for costs. 

In this instance the Official Assignee 
applied to me in chambers for an order 
under S. 36, Cl. (1), for the examina- 
tion of the applicant. Following 
gerf^al directions given to the Official 
Assignee, the Official Assignee is 
careful, when presenting these applica- 
tions to me, to satisfy himself that the 
order asked for is not intended for the 
purposes of annoyance to the insolvent 
or to the deponents under S. 36, or with 
a view to extract information in a pend- 
ing suit or in a suit intended to be filed. 
In every one of these applications, I 
have it on oath from the deponent, as it 
also appears in the present affidavit, that 
the application is not made with the 
object of harassing the insolvent or un- 
necessarily delaying ‘the insolvency pro- 
ceedings, or annoying any other party. 
The Official Assignee in this case wishes 
that this order should not bo vacated as 
the present application requires it to be 
done. 

I have on more occasions than one, 
pointed out, in a large number of oases 
in which I have made or refused these 
orders, the principles upon which these 
orders have to be made. The first of 
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these judgments was delivered by me ou 
20th March 1928, in the insolvency of 
Husseinhhai Ahmedbhai, No. 136 of 
1927. Before that judgment was deli - 
vered, I had occasion ,to deliver a judg- 
ment in chambers in the matter of Suit 
No. 2730 of 1919 and in the matter of 
Keferences Nos. 52 and 53 of 1922:Damo- 
dar Baghoba v Mantri and Co (l). In 
delivering that judgment, I reviewed tho 
authorities as they existed in India and 
England for the last sixty years, and I 
do not wish to go over the same ground*. 
In another judgment, delivered by mo 
on 6th November 19^8, in the matter of 
Ebrahim Khanbhai and another, insol- 
vents, I have again alluded to the princi- 
ples to be followed by the Insolvency 
Judge in granting orders under S. 36 I 
have in that judgment, p. 240 of the file 
of judgments, pointed out what or what 
should not be a proper order under S 36 
of the Presidency Towns Insolvency Act 
and the construction of the section, to 
my mind, presents no difficulty. Orders 
made under S. 36, in my opinion are 
purely discretionary In the first in- 
stance they are intended to bo made for 
the benefit of tho general body of credi- 
tors and secondly to enable the Official 
Assignee to establish .his rights against 
the creditors, or the creditors in the in- 
solvency who are brought upon the scene 
by means of fraudulent preferences or 
fraudulent tactics resorted to, who 
usually are the relatives and friends of the 
insolvent prior to the iris)lveaoy. At the 
same time it is clear that the law never 
contemplated that the provision} of S. 36 
should be used for the purposes of a 
fishy cross examination in order to pre- 
pare for future litigation. 

The dicta of the learned Judges in 
England are, by the provisions of S. 
36, Presidency Towns Insolvency Act 
of 1909 as amended by the Act of 1927, 
now brought in a line with the English 
authorities, but before the amend- 
ment the English cases had no applica- 
tion to S. 36. The oases cited and col- 
lected in the decision in Be Haripada 
Bakshit (2) and Jeffris v. Tomlin- 
s on (3), Irwell v. Eden (4). Hood 

(1) 0.0 J. Suit No. 2730 of 1919 and Refs. 
Nos. 52 and 53 of 1922 decided on 6th 
February 1928 bv Davar, J. 

(2) [1916] 44 Cal. 374=40 I. 0. 94. 

(8) [1886] 8 T L. R 193. 

(4) [1887] 18 Q. B. D. 588=56 L. J. Q. B, 
446=85 W. R. 511=66 L. T. 62CU 
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IBarrs v Heriot (5) and tha authorities 
oolleofced in Baldwin on Bankruptcy 
illustrate the principle, and all point to 
one conclusion, viz., that the provisions 
of this section are not to bo used as an 
instrument of torture and annoyance in 
preparing for litigation, or for extract- 
ing information from a genuine claimant 
who in law is not bound to give that in- 
formation. Toe scope and utility of S. 
36 by the amendment has been considera- 
bly restricted. Prior to the amendment 
in 1927, by 01. (4) of S 36, if on the 
examination of any person the Court was 
satisfied that the person examined was 
indebted to the insolvent, the Court 
could on the application of the Official 
Assignee, or on its own motion, order 
the person examined to pay to the Offi- 
cial Assignee, at suoli time and in such 
manner as the Court may direct, any 
amount by which he was found indebted. 
Similarly under Cl. (5) if, on the exa- 
mination under S, 36, the Court was of 
Dpinion that the ' property belonging to 
fche insolvent was in the possession of 
the person exirained, an order could be 
made by the Court vesting that property 
in the Official Assignee, without further 
litigation. 

Those provi^i^ns were found to be 
arbitrary, and led to a great deal 
of hardship, till the amendment was 
agitated in 1927, and was eventually 
granted Under the present amende 1 
section, under S, 36 one could get a de- 
ponent to admit possession of property, 
or one could find that the deponent was 
indebted to the insolvent, but no sum- 
mary methods exist now of getting hold 
of the*proparty by the Official Assignee 
unless and until the deponent admits 
that the property belongs to t'he insol- 
vent. Therefore in everv case, if the 
claim is contested, the Official Assignee 
is driven to a suit. But following the 
principles of oases decided in the past 
creditors should not be put to that 
annoyance if the object of the examina- 
tion is to extract information in antici- 
pation of preparation for filing a suit 
and in granting these applications made 
by the Official Assignee, I exercise a 
great deal of caution in order to ascer- 
tain whether the applications are 
genuine or otherwise. The matter may 
be a subject of comment, if behind the 

^5) [1890] 2 Q. B. 838=63 L. J. Q. B. 622=15 
W. R. 1=75 L. T. 15. 
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back of the Official Assignee or without 
his knowledge and consent, any creditor 
applies to examine another person under 
S. 36. Such orders I refuse to grant un- 
less I am satisfied with the bona fides of 
the application. But when the matter 
rests on different contentions, then the 
Official Assignee applies 

In the present case the Official Assi* 
gnee his applied for this order after the 
public examination of the insolvent was 
concluded The insolvent in his public 
examination states facts which show 
that he wishes to keep the Official Assi- 
gnee at arm's length. He is a man, who 
has done large business in different 
places, and owned immovable properties. 
He declines to give any information 
about the mortgages of these properties. 
One method in which the Official Assi- 
gnee could have ascertained whether 
there was consideration for these 
mortgages or not, was the produc- 
tion of the insolvent's books where 
entries would be found showing what 
the insolvent received. In this case the 
insolvent, although he carried on exten- 
sive business and mortgaged his proper- 
ties, both in Bombay and outside, refuses 
to disclose a single book on the plea 
that his partner took the books to be 
completed, and there is no explanation 
where the pirtner is, or what has hap- 
penel to the books. I can well under- 
stand an insolvent doing this, because if 
he has not receivei consideration and his 
books are produoel, that might give the 
show away in the absence of entries of 
actual payments. There should be no 
difficulty so far as the applicant in this 
case is concerned if his mortgage is 
genuine, to place his books before the 
Official Assignee to show what considera- 
tion passed ; but as there is nothing said 
in the insolvent’s examination before the 
Official Assignee or in his public exa- 
mination later, as to the disposal ot his 
property and his books, I am inclined 
to think that in this instance the depo- 
nent, who is a cousin of the insolvent, is 
very probably the custodian of his pro- 
perty until the clouds disperse. 

Under these circumstances the notice 
of motion will be dismissed, and the 
order made by me, as asked for by the 
Official Assignee, under S. 36, 01. (l), on 
3lst October 1928, will stand. 

B>.K. Notice of motion dismissed^ 
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Patkar and Murphy, JJ. 

Anant Oovind Jog — Appellant. 

V. 

Tukaram Kushaba Shinde — Bespon- 
dent. 

Second Appeal No. 148 of 1927, Deci- 
ded on 12th Dacember 1928, against the 
decision of Dist. Judge, Satara, in Ap- 
peal No. 94 of 1926 

Civil P. C., S, 53— Decree against Hindu 
father— Although lands inherited by argicul> 
turist son cannt be attached, the rents there- 
of are liable to attachment for satisfaction 
of the decree to extent of property inherited 
— Deccan Agriculturists Relief Act, S. 22— 
Bombay Hindu Heirs Relief Act (7 of 1866), 
S. 2. 

Thg rants of the property inherited by the 
son as the representative of his father, 
though they did not come into his hands at 
the time of the death of the father, are liable 
for the satisfaction of the father’s debt and 
can be attached in execution of a decree 
against the father to the extent of the proper- 
ty which is inherited by him and which has 
not been duly applied by him for the payment 
of the decretal amount, although the land be- 
longing to the Hindu father is exempt from 
attachment in the hands of agriculturist son, 
under Deccan Agriculturists Relief Act, S. 22: 
8 Boftu 220 ; 9 R. G, R. 116 and 2 W,R. 296, 
Rel. on. [P 235 0 1] 

A. O. Desai —for Appellant. 

P. S. Bakhale'—tor Respondent. 

Patkar, J . — This is a second appeal in 
execution of a decree obtained against 
one Kushaba and his son Vishnu. The 
decree is sought to be executed 
against Tukaram, another son of 
Kushaba, who is brought on the record 
as the legal representative of his brother 
and father. Tukaram being an agricul- 
turist and the property not being speci- 
fically mortgaged, it could not be sold 
under S. 22, Dekkhan Agriculturists* 
Relief Act, and the decree-holder sought 
to execute the decree by attachment of 
the rent of the land due from the tenant 
and from other moveable property of 
Tukaram. 

The learned Subordinate Judge held 
that the debt incurred by defendant 3’s 
father was not tainted with illegality or 
immorality, that the land, the rent of 
which was sought to be attached, was 
the self-acquired property of the father 
Kushaba, and that, though the decree 
could not be executed against the land as 
it was not specifically mortgaged, the 
decree-holder could proceed against the 
rent due from the tenant. 
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On appeal, the learned District Judge 
held that the rent of the property left 
by the deceased father which came into 
existence after the death of the father 
could not be considered to be the pro- 
perty of the deceased which came into 
the hands of Tukaram within the mean- 
ing of Ss 50 and 53, Civil P. 0 , and 
that the rent was the result of the crops 
obtained by the labour, seed and the soil 
of which only the last one was left by 
the father to his son, and therefore, dis- 
allowed the application, but allowed it 
to proceed as regards other moveable 
property liable to attachment. 

The question, therefore, in this second 
appeal, is, whether the rent of the land 
belonging to the father, which could not 
be attached as it was not specifically 
mortgaged, under S. 22, Deccan Agri- 
culturists’ Relief Act, is not liable to be 
attached in execution of the decree 
against the father. Before the passing 
of the Hindu Heirs Relief Act 7 of 
1866, a son or a grandson was liable to 
pay the debts of his father or grand- 
father even if no assets were inherited 
by him, and the son was liable to pay 
the debts of the deceased out of his 
own property provided the debts 
were not of an immoral or illegal charac- 
ter even though the father or grand- 
father left no property or left property 
insufficient to pay the debts : see Vyava- 
hara Mayukha Ch. 5, 8. 4, pi. 12, 

16 and 17 ; Gharpure’s Translation, 
pp. 154 to 156 ; Stokes’ Hindu Law, 
pp. 122 and 123 ; and Mitakshara on 
Yajnyavalkya’s verses 50 and 51: see 
Gharpure’s Translation, pp 76, 80 and 
81, where the words (son 

whose paternal estate has not gone to an- 
other) are commented on. By the Hindu 
Heirs Relief Act 7 of 1866, the liability 
of a son, grandson or an heir in respect 
of such debts is linlited to paying the 
same out of and to the extent of.the pro- 
perty of the deceased which such son, 
grandson or heir or any other person by 
his order or to his use has received or 
taken possession of and which remains 
unapplied. Under S 50, Civil P. C., 
where a decree is executed against a 
legal representative he shall be liable 
only to the extent of the property of the 
deceased which has come to his hands 
and has not been duly disposed of. Un- 
der S. 53, the property in the hands of a 
son or other descendant which is liable 
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under Hindu law for the payment of the 
debt of a deceased ancestor in respect of 
which a decree has been passed shall be 
deemed to be the property of the deceas- 
ed which has come to the hands of the 
son or other descendant as his legal re- 
presentative. Tne property in suit be- 
longed to the father and came to th 
hands of his son, but under S. 22, Dec- 
can Agriculturists* Relief Act, it can- 
n®t be sold as it was not specifically 
mortgaged. Though the rent is the re- 
sult of the crops obtained by the labour, 
the seed and the soil of which only the 
last one was left by the father to the 
son, the rent paid by the tenant to the 
son is paid on account of his ownership 
in the soil which was inherited by him. 
The land in the hands of the son could 
have been sold in execution of the decree 
against the father, and the accretion to 
the land and its rent cannot be consider- 
ed to be exempt from the satisfaction of 
the decree against the father. It is true 
that the subsequent rents either recover- 
ed or recoverable by the sou did not 
come into his hands at the time of the 
frthers*s death. The liability of the son, 
as laid down by S. 2, Hindu Heirs Re- 
lief Act 7 of 1866, in respect of the 
debts as the representative of his father, 
is limited to piying the same out of and 
to the extent of the property of the de- 
ceased which he or any other person by 
his order or to his use has received, or 
taken possession of, and which remains 
unapplied. The land in suit was received, 
and taken possession of by the son as the 
representative of his father and has re- 
mained unapplied for the payment of the 
debts. The liability of the son extends 
to paying the same out of and to the 
extent of the property of the deceased 
which has come into his hands. If the 
land cannot be sold by virtue of S. 22, 
Deccan Agriculturists* Relief Act, the 
liability can be enforced out of and to 
the extent of the land inherited by the 
son and to the extent .of “the rents aris- 
ing out of the land.** The proviso to 
S. 2 says that : 

“if any part of such property so received or 
taken possession of as aforesaid shall not 
have been duly applied by such son, grandson 
or heir he shall bo liable personally for such 
debts to the extent of the property being not 
duly applied by him,** 

In the present case, the property be- 
ing not liable to sale under the special 
provisions of the Deccan Agriculturists’ 
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Belief Act has not been applied by the 
son for payment of the debts of the 
father. It would, therefore, follow that 
he shall be personally liable for such 
debts to the extent of the property nob 
duly applied by him. It was held in 
UnnopoDrna Dassea v. Ounga Naraht 
Paul (l) and Jamiyatram Bamohandra 
V. Prabhudas Eathi (2) that a Hindu 
heir is competent to alienate property 
inherited by him from the deceased be- 
fore the payment of the debts due by the 
deceased on the ground that the property 
of a deceased Hindu is not so hypothecat- 
ed for his debts as to prevent his heirs 
from disposing of it to a third person. 
But in the case of such alienation the 
heir is personally liable to the creditors 
of the deceased to the extent of the value 
of the property. Mayne in his Hindu 
Liw, 9th Edn., para. 304, p. 407, ob- 
serves : 

“•••But as soon as the property is inherited 
a liability pro tanto arises, and is not remov- 
ed by the subsequent loss or destruction of 
the property, and still less, of course, by the 
fact that the heir has not chosen to possess 
himself of it, or has alienated it after the 
death.** 

In the case of Keval Bhagvan Gujar v 
Oanpati Narayan (3) it was held that in 
this Presidency under the provisions of 
Bombay Act 7 of 1866, where a Hindu 
dies intestate leaving property, his sou 
is liable to his (the father’s) creditors 
to the extent of the value of the 
property although the property may 
not have come into the son’s possession 
but remains in the hands of third per- 
sons In the present case, the land has 
not been applied for the payment of the 
debts of the father and cannot be sold in 
execution of the decree under S. 22, 
Decoan Agriculturists* Relief Act. He 
could have mortgaged the property to 
the decree-holder for the payment of the 
decretal amount and could have thus 
enabled the decree-holder to realize the 
debt, or could have mortgaged or sold 
the property and applied the proceeds 
for payment of the decretal amount. In 
so far as the son has failed to apply the 
property to the payment of the debts of 
the father he is, under the proviso'to S. 2, 
of Act 7 of 1866, personally liable to 
the extent of the property not duly ap- 
plied by him. Ths separate property of 

(1) [1865] 2 W. R. 296, ^ 

2) [1872] 9 B. H. 0. R, 116. 

3) [1883] 8 Bom. 220* 
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the soQ oould in snob a case have been 
liable for the satisfaction of the debts of 
the father on account of his failure to 
apply the property inherited by him to 
the satisfaction of the debts of the father. 
In the present case, the rents of the very 
property which has been inherited from 
the father are sought to be attached « I 
think, therefore, that the rents of the 
property inherited by the son as the re- 
presentative of his father, though they 
did not come into his hands at the time 
of the death of the father, are liable for 
the satisfaction of the father’s debt to 
the extent of the property which is in- 
herited by him and which has not been 
duly applied by him for the payment of 
the decretal amount. 

Another point was discussed at the 
hearing of this appeal as to whether the 
Collector oould not have acted under the 
01. 2, S. 22, Deccan Agriculturists* 
Relief Act on the authority of the deci- 
sion in the case of Hiraohand v. Han- 
sabai (4). It is u^ged on hehalf of the 
appellant that the absence of the words 
“or heir’* after the word “judgment- 
debtor” in the second para of S 22 does 
not necessarily lead to the inference that 
tljie alternative remedy provided by the 
second clause of S. 22 could not be en- 
forced against the heir of an agriculturist, 
and that the word “judgment-debtor” is 
used in reference to the agriculturist 
mentioned ’ in »the preceding words of 
the para. 2 of S. 22. It is, however, not 
necessary to go into the question as no 
application has been made under the 
para 2 of S. 22, Deccan Agriculturists’ 
Relief Act. 

I would, therefore, reverse the decree 
of the lower appellate Court and restore 
that of the Subordinate Judge with costs 
of this Court and of the lower appellate 
Court on the respondent. 

Murphy, J.— The facts are that res- 
pondent’s father and brother, Kushaba 
and Vishnu, had executed a money bond 
in favour of one Prabhakar Qovind, who 
ultimately became an insolvent. The 
Official Assignee sued Kushaba and 
Vishnu, and respondent Tukaram was 
added as a party, but ultimately his name 
was struck out. Kushaba and Vishnu 
have since died and Tukaram’s name was 
brougnt on the record as the legal repre- 
sentative of his father and brother. 
These " proceedings took place in the 
^ (4) A. I. B. 1923 Bom. 190. 
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Bangli State Courts, and the decree was 
then transferred to the Islampur Court 
for execution. 

It is sought to bo executed against 
Survey No. 132/6 of Takari, which was 
originally acquired by Kushaba. As 
Tukaram is an agriculturist and the pro- 
perty was not specifically mortgaged, it 
cannot, owing to the prohibition in S. 22» 
Deccan Agriculturists* Relief Act, bo 
brought to sale. But execution was ob- 
tained from the learned Subordinate 
Judge in the shape of an order prohibit- 
ing the tenant from paying rent to- 
Tukaram and one direct to Tukaram and 
forbidding him to receive the rent. The 
difficulty is due to the facts stated above. 
On appeal the learned District Judge 
held that the rents as never having be- 
longed tu the original debtors, could not 
be diverted in this manner in favour of 
the decree- holder, and reversing the ori* 
ginal Court’s order, dismissed the appli* 
cation for execution. 

Now it is clear that the son of a Hindu 
is liable to the full extent for his father’s 
debts, though in this Presidency his 
liability has been limited to the extent 
of the assets coming into his possession, 
by the Hindu Heirs Relief Act, 7 of 
1866 The land in question could, there- 
fore, have been sold, for it was the 
father’s self-acquired property, and it is 
not anyone’s case that the debts in res- 
pect of which execution is sought were 
contracted for an immoral or illegal pur- 
pose. It is only the special provision of 
the Deccan Agriculturists’ Relief Act 
which comes in the way of the sale of 
the land. 

The learned District Judge’s real rea- 
son for refusing execution was, that the 
rent now accruing could. not be consider- 
ed as having been the property of the de- 
ceased, which to be made liable, it was 
required to be, under S. 63, Civil P. 0. 

There are no authorities on the point, 
but it does not appear to me that the 
fine distinction drawn by the learned 
District Judge is a real one. The only 
value of the property, so long as it islet, 
is its rent, and it seems to me the right 
to enjoy the income is as much part of 
the property of Kushaba coming to the 
appellant’s hands, as is the land itself. 
In fact, I think the distinction drawn by 
the learned District Judge is not tenable, 
and cannot avail to defeat the execution 
creditors. 


Anakt V Tukaram (Murphy, J ) 
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I agree thafc the District Court’s de- 
cree must be reversed and the applica- 
tion for execution must be restored and 
be proceeded with according to law. 
Appellants to have their costs, both in 
this and in the District Court, from res- 
pondent who will bear his own in both 
these Courts. 

E.K. Decree reversei. 
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Crump, J. 

Kaikhu^hru M, Talyarkhan — Plaintiff. 

V. 

Bai Gulab and others — Defendants. 
Original Civil Jurisdiction Suit No. 
2228 of 1926, Decided on 7th March 1928. 

Presidency Towns Insolvency Act (3 of 
1909), S. 52— y and T certified brokers of 
Share Broker's Association— 7 sellin*; and 
purchasing some shares to and from T and 
making profit of a certain sum — V also sell- 
ing some more shares to T and making profit 
— V being in embarrassed circumstances ask- 
ing for Association's help— Associatio.i in- 
terfering and declaring V a defaulter — V 
subsequently declared insolvent— T paying 
all the sums due to V to the Association who 
distributed them to y’s inside creditors — 
Official Assignee can recover the same from 
the Association for the benefit of general 
creditors. 

V and T were cerfciflod brokers of the Native 
Share and Stock Brokers Association. V sold 
to T 75 shares of the Century Mill for June 
delivery. He then bought from T 12 shares of 
the same Mill for the same delivery and he 
also bought five shares of the Fazul Mill for 
July delivery. Upon those transactions three 
sums became due from T to V . As regards the 
purchase and sale of 12 Century shares the 
amount was Rs. 1,976'4’0. As to the balance, 
03 Century shares, the profit due was 
Rs. 12,281-4-0 and on the Fazul shares the 
amount was Rs. 1,458 12*0. V who was in 
embarrassed circumstances intimated to the 
Association that he was^ unable to meet his 
obligations to his creditors within the Associ- 
ation. The matter was put before the De- 
faulter Committee, and an attempt at settle- 
ment was made. The matter came before the 
Board on 23rd June and by a resolution of 
that date he was declared a defaulter. After 
that date he was adjudicated an insolvent on 
the petition of an outside creditor. The am- 
ounts were actually paid by T to the Defaulter 
Committee after the data on which V was ad- 
judicated insolvent who distributed to the 
inside creditors of 7. In a suit by Official 
Assignee for 7; 

Held: that the sum of Rs. 1,976-4 0 became 
due quite apart from any action taken by the 
Board with respect to 7*s case, and was a 
case of ordinary differences. The Official As- 
signee was therefore entitled to recover; 

[P 239 0 1] 


' Held further: that although the two sums 
of Rs. 12,281-4-0 due on the transaction of 63 
Century shares, and Rs. 1,458-12-0 due on^the 
transaction for five Fazul shares, were arrived 
at owing to the resolutions passed by the 
Board the sums were differences agreed to be 
due as between T and 7 and as such recove- 
rable by V and therefore by the Official Assig- 
nee : Tomkins v. Saffery^ (1877) 3 A. C. 213, 
Folff; Ec parte Grant ; In re Plumbly 13, Oh, D. 
667, Expl and D%sL [P 239 0 2] 

Kempt Kanga and Mulla—iot Plaintiff. 

B J Desai and Taraporewala^tor 
Defendants. 

Judgment. — The plaintiff in this suit 
is the Offioial Assignee, and he sues as 
the assignee of the estate and effects of 
one Virji Madhavji who was adjudicated 
an insolvent on 2nd July 1925. Defen- 
dant 1 is the widow and executrix of one 
Tulsidas Mohanji. and defendants 2 to 17 
are the President and members of the 
B:>ard of Directors of the Native Share 
and Stock Brokers Association. Defen- 
dants 18 to 22 are members of the De- 
faulter Committee of the said Association. 
The suit arises out of certain transac- 
tions between Virji and Tulsidas, who 
ware both certified brokers of the said 
Association. The nature of those deal- 
ings is as follows: Virji sold to Tulsidas 
76 shares of the Century Mill for June 
delivery. He then bought from Tulsidas 
12 shares of the same Mill for the same 
delivery and he also bought 5 shares 
of the Fazul Mill for July delivery. Upon 
these transactions three sums are alleged 
to have become due from Tulsidas to 
Virji. As regards the purchase and sale 
of 12 Century shares the amount is 
Rs. 1976-4-9 As to the balance 63 Cen- 
tury shares, the profit alleged to be due 
is Rs. 12,231-4-0, and on the Fazul 
shares the amount is Rs. 1,458-12-0. The 
plaintiff, the Officiil Assignee, claims to 
be entitled to recover those three sums 
from Tulsidas Aid as Tulsidas has paid 
these three sums to defendants 2 to 17, 
the plaintiff claims that he is entitled 
to recover them from those defendants. 
The manner in which these liabilities 
arise, and in what way defendants 2 to 
18 are concerned, will appear more parti- 
cularly hereafter. For the moment it is 
enough to say that they recovered these 
sums by virtue of the rules of the Associ- 
ation. The amounts were actually paid 
by Tulsidas to the Defaulter Committee 
after the date ou which Virji was ad- 
judicated insolvent. Upon this state- 
ment of facts the question immediately 
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suggested itself to me whether the plaia- 
tiS had any cause of action at all against 
the defendants other than defendant I, 
but it was explained .to me that defen- 
dants 2 to 18 did not wish to take any 
objection on that score. The suit is one 
of a number of test suits, and the Associ- 
ation are desirous that their liability in 
this matter should be settled. Having 
recovered these sums from Tulsidas, they 
do not wish that his representatives 
should be held liable for amounts which 
he has already paid and in the event of it 
being found that Tulsidas would have 
been liable to pay these amounts, they 
are prepared to submit to a decree. It 
is unnecessary, therefore, to consider this 
point further. In order that there may 
be no misunderstanding about the matter 
I think it is well to record the statement 
made by defendants’ counsel, Mr. B. J. 
Desai, upon this point. It was in the 
following words: 

( •^*‘Should the Court hold that as to any of 
of the three sums in issue oua or more of 
them did not represent a fund exclusively dis- 
tributable amongst Stock Exchange creditors, 
defendants 2 to 18 will submit to a decree as 
to such sum or sums with interest at the rate 
agreed upon,” 

The general nature of the suit is thus 
apparent, but it is unnecessary to set out 
the precise sequence of events in order to 
bo able to decide the points that arise. 
Visji was acting as broker for one Mani- 
lal, an outsider, and Manilal speculated 
very heavily with *tho result that the 
market for the particular shares in which 
he was speculating became completely 
disorganized Virji had undertasen 
business for Manilal to the extent of 
about Rs 2,70,000. That was in the 
month of May. At the end of May, Mani- 
lal absconded, and on 8th June on the 
petition of Virji, Manilal was adjudicated 
insolvent. A composition was effected at 
annas eight in the rupee, which Virji 
among other creditors, accepted on 10th 
June, and on 15th June, Manilal’s ad- 
judication was annulled We are not 
directly concerned with Manilal’s deal 
ings except that they constitute the 
reason why the Board of the Association 
took certain action as regards fixing rates 
and also that they were the cause of 
Virji’s insolvency. Inside the Association, 
Virji and Tulsidas dealt as principal and 
principal and I will now turn to the sequ- 
ence of events so far as the Association is 
eonoerned. On 1st June, six brokers of 
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whom Virji was one, wrote the Directors 
of the Association pointing out that a 
very serious position had arisen in res- 
pect of Dying and Century shares, and 
that certain merchants who had pur- 
chased these shares had disappeared from 
Bombay. The brokers were, therefore,, 
liable for very heavy amounts, and they 
requested the Association to take such 
steps as they might think fit to deal with 
the position. On 2nd June, the President 
of the Association closed the market, and 
the Board at a meeting passed two reso* 
lutions with respect to the shares of 
Bombay Dying, Century, and Madhowji 
Mills. The first resolution put a stop to 
any further transaction in these shares^ 
and directed that those members who 
wished to take delivery of those shares 
for the June settlement should, in tho 
usual course, pass slips With this re- 
solution we are not specially concerned. 
There was, however, a second resolution ^ 
which runs as follows: 

**After the slips are oironlated the Badla 
transactions of the said shares, that is to say 
of the remaining outstanding transactions,, 
the June — July vaida shall be noted “party 
to party” by each party at the following rates 

ti 

Then follow certain rates for inter 
alia Century shares: 

“On Thursday 4th June, the bazaar shall re- 
main open up to 2 o’clock (in the afternoon) 
during which time all the outstanding saudas 
in respect of all tho remaining Company 
shares can be settled; and the members can 
effect badla (transactions) in respect of the 
same.” 

What the Board did in effect was ta 
direct that these transactions for the 
Juno settlement which were not carried 
through in the ordinary way should bo com- 
pulsorily carried over to the July settle- 
ment at certain fixed rates It will be 
seen that nothing is said here about, 
shares in Fazul Mill, but on 13th June 
1925, a further resolution was passed^ 
which fixed a certain rate for Fazul 
shares also. It is unnecessary, I may 
say here, to go into any arithmetical cal- 
culations, for the effect of what was done 
by the Board is not disputed. The sums 
which I have already set out are the re- 
sult of their action The resolution of 
13th June mentioned certain brokers as. 
being affected by that resolution, but did 
not refer to Virji. 6n the same date 
Virji addressed a letter to the Secretary 
of the Board in the following terms: 
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**1 am anable to settle my dtfferdnces for 
tho vaida of Juaa — Jaly of the year 1925, aad 
there are moneys due to me from Sheit Mani* 
lal Jugaldas, and the said Bhai is to give a 
sum of money to each his creditors. As for 
the sum which may come to my share, I make 
over the whole thereof to our Association, 
and the said sum shall be distributed amongst 
my creditors. Moreover my own condition is 
not such that I can meet this liability which 
has cropped up. I, therefore, request my ere- 
ditors that they will reciiva the said sum and 
make me free, and the Board will allow my 
card to remain, and along with this I have 
sent under cover a letter to recover the 
moneys of the trustees, that is, the moneys of 
Manilal Jugaldas.” 

This is an intimation by Virji that he 
was unable to meet his obligations to his 
creditors within the Association. It ap- 
pears that the matter was put before the 
Defaulter Committee, and an attempt at 
settlement was made. It miy be 
gathered from what took place subse- 
quently that no satisfactory arrangement 
was arrived at. What the exact proposal 
made by Virji was, ahd what was the 
exact position taken by the Defaulter Com- 
mittee are not really matters of any parti- 
cular moment. Virji made a certain propo- 
sition and the Defaulter Committee found 
themselves unable to reoom nend it to the 
B^ard. On I7th June 1925, there was 
another resolution of the B^ard in which 
they say that 16 brokers including Virji 
had been unable to pay their dues, but 
that they had framed a scheme for set- 
tling with their creditors which the 
committee accepted, and they directed 
the settlement should he completed before 
25th Juao, and in 'the meantime these 
brokers should bo prohibited from taking 
up any new business. Virji was one of 
these 16 brokers, and that resolution 
must have boon passed while the proposed 
settlement was under discussion. On 
I9th June Virji wrote again to the Direc- 
tors, and in that letter he says : 

“My case was put bafore the Oommittae in 
reply to which I was told as follows : My 
share is not sufficient at one-half and nearly 
Rs. 20,000 are found short. The sum should 
bo paid up in full in cash within two days, i. 
< 3 ,, before the 19bh.” 

This is somewhat obscure, but it ap- 
parently means that what was due to 
Virji from his debtors was insufifioient to 
pay his creditors at eight annas in the 
rupee, and therefore, ho was called upon 
to find a sum of Rs, 20,000 by the 19th. 
The letter then goes on tD say that Virji 
found it impossible to pay this amount 
for causes over which he had no control. 


On 20th June the Defaulter Committee 
made a report to the Board as regards the 
suggested settlement, and as regards Virji 
they say : 

“And AS regards the condition on which the 
last member, Bhai Virji Madhavji, applies to 
make a settlement, the committee is not able 
to racommend unanimously to effect a settle- 
ment on that condition. Therefore, the Board 
may act in such manner as might appear pro- 
par to them.” 

The matter of Virji’s settlement was, 
therefore, still under consideration, and 
was referred to the Board, The matter 
came before the Board on 23rd June, and 
by a resolution of that date he was de- 
clared a defaulter. There is one further 
letter from Virji on 30th Juno 1925, in 
which he says : 

“This is to write that; you declared me a de* 
fiulter on the 23rd instant. Please, therefore, 
let me kaow how did brokers having deal- 
ings with me arrive at the settlement of my 
outstanding shares for July vaida, and at what 
rates, so that I may know the extent of my 
liability in raspect of July vaida. X am of 
opiniou that the shares should be purchased 
Of sold ou my owu account at the opening 
rates ou the day following the day on which I 
was declared defaulter. Please write to me 
immediately what the prinoipal brokers have 
done.” 

1 do not think that this last letter adds 
anything mitorial to the ease. The posi- 
tion is clear, and it is that Virji became 
a defaulter on 23rd June. After that date 
he was adjudicated an insolvent on the 
petition of an outside creditor. 

The exact controversy arising upon 
these facts may be stated as follows : The 
Association claim that under their rules 
the amounts which were paid by Virji’s 
debtors inside the Exchange to the De- 
faulter Committee are available for dis- 
tribution pro rata among the inside cre- 
ditors. The Official Assignee, on the 
other hand, claims that these amounts 
form part of the estate of Virji, and that 
they should be paid to him for distri- 
bution among the general body of cre- 
ditors. 

A word may bo said as to the rules of 
the Association. The relevant rules are 
R. 18 and Rr 56 to 62. They are unfor- 
tunately somewhat obscurely drafted, but 
under R. 56 the Directors apparently 
have power to publish the name of a 
broker as a defaulter, and it was appar- 
ently under this rule that they took ac- 
tion in Virji’s case. Upon suoh action the 
matter comes before the Defaulter Com- 
mittee who corresponds to the Offioiai 
Assignee or Assignees of the London 
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Stock Exchange. And the action which 
may be taken is defined in Br. 60 and 61, 
which run as follows : 

“60. Oa the very day a broket is found to be 
unable to meet his liabilities, those brokers 
i^ho may have their transaobions outs^Mding 
with him shall give in writing intimation in 
that behalf to a member of the above com* 
mittee or to the Mehta of the Hall, and they 
shall close such outstanding transactions that 
very date at such rate as they may be, and 
then shall hand over to the member of the 
Committee or to the Mehta of the Hall a de- 
tailed statement in writing showing the 
;amounts claimable and payable by him. 

“ 61. The Oommitte) shall recover the 
fvmounts claimable by him, and shall distri- 
bute the same among his creditors in propor- 
tion to their claims.” 

Of the three sums which are in suit in 
bhe present case the defendants abandoned 
ill claim to the sum of Rs. 1,976-4-0 
which was due from Tulsidas to Virji on 
the purchase and sale of 12 of the 75 
Century shares. And that is because 
that sum became due quite apart from 
any action taken by the Boird with res- 
pect to Virji's case, and was a case of 
ordinary differences. As regards the two 
other sums the defence raised is that 
these are not amounts due by Tulsidas to 
Virji, but they form an artificial fund 
created by the rules of the Association, 
and therefore, are not available for dis- 
tribution among the general creditors. 
The respective contentions of the parties 
will be clearly understood from a notice 
under 0. 12, R, 4, to a^imit facts, and the 
answers given thereto by the defendants. 
We are concerned with answers 8 and 
10. Answer 8, after setting out the 
diflference duo on the 63 Century shares 
and the difference due on the 12 Century 
shares, states as follows : 

“The difference is nob arrived at by reason 
of the insolvent being declared a defaulter and 
the insolvent would have been entitled to re- 
ceive the said difference if he had not been de* 
dared a defaulter.” 

Mr. Desai for the defendants desired to 
qualify that answer and as no doubt it 
is a question of law or at least a mixed 
question of law and fact, it is open to 
him to do so. According to him the 
answer should have run as follows : • 

“ The difference is not arrived at by reason 
of the insolvent being declared a defaulter, 
but by reason of the resolution of the Associa- 
tion of 2nd June 1925, being carried out. And 
the insolveni: would have be^n entitled to 
receive the said difference if he had not been 
declared a defaulter and no stock exchange 
creditor had claimed the same for the satis- 
faction of his debt.” 
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Similarly the defendants through their 
counsel qualified answer No. 10, and, 
with the qualification suggested, that 
answer runs as follows : 

“It was in pursuance of the said resolutions 
of 13th, 17th and 28rd June 1925 that the 
transactions for the sale of the said 63 shares 
of the Oentury Mills which were carried over 
to July 1925 settlement in pursuance of the 
resolution of 2nd Jane 1925, were closed at 
Bs. 325 per share, and the transactions for 
the purchase of Fazul shares were closed at 
Rs. 740 per share.” 

And the 11th answer, similarly quali- 
filed, runs as follows : 

“ As regaris the July 1925 settlement the 
sum of Rs. 1,458-12-0 found duo by the said 
Tulsidas Mohanji Vora to the insolvent Virji 
Madhavji was ascertained by such closing as 
aforesaid, and if the insolvent had not been 
declared a defaulter and no Stock Exchange 
creditor had claimed the sum for the satisfac- 
tion of hits debt, he would have been entitled 
to receive the said difference.” 

Virji was adjudicated insolvent on 2nd 
July 1925, on the petition of an outside 
creditor. The act of insolvency was on 
13th Juno. Under S. 17, Presidency 
Towns Insolvency Act Virji’s estate vested 
in the Official Assignee. Under S. 52 
the Official Assignee is empowered to 
recover for the general body of creditors 
the debts duo to Virji. If Virji could 
have recovered these sums then the Offi- 
cial Assignee can do so 

The position between Virji and Tulsi- 
das has to bo considered. The two sums, 
which have to be considered, viz , 
Rs 12,231-4-0, due on the transaction of 
63 Century shares, and Rs. 1453-12-0, 
duo on the transaction for five 
Pazul shares, were arrived at owing 
to the resolutions passed by the Board 
That was on 18th June and before Virji 
was declared a defaulter Both Virji 
and Tulsidas were bound by these resolu- 
tions. The result is nob in doubt Had 
Virji not been declared a defaulter he 
could have recovered these sums from 
Tulsidas. These facts appear from Virji’s 
evidence and from Ex. 9 an extract from 
his contract book. In my judgment 
these sums became due in the course of 
business. It was not the ordinary course 
of business which was interruptei by the 
action taken by the Board dn this emer- 
gency, but that action is merely an ex- 
ceptional incident. These sums are 
differences agreed to be due as between 
Tulsidas and Virji, and as such recover- 
able by Virji and, therefore, by the Offi- 
cial Assignee. 
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240 Bombay K. M. Talyabkhan t. Bai Gubab (Ortimp, J.) 


Several decisions of the English Courts 
have been cited. The first of these is 
Tomkins v. Saffery (l). The debtor 
Cooke had a sum of £5,000 in the Bank 
of England, which was paid over by him 
to the Stock Exchange Officials after he 
was declared a defaulter. The House of 
Lords held that in the circumstances 
there was a “ cessio bonorum ” and thus 
an act of bankruptcy, and the Stock Ex- 
change were in reality claiming an un- 
due preference for the inside creditors. 
The next case, on which the defendants 
more especially rely, is Ex parte Grant : 
In re Plumhly (2). The facts were 
shortly as follows : Prior to his failure 
one Plumhly had various contracts for 
purchase and sale to be completed on 27th 
June. On 25th June Plumbly made a 
declaration to the Secretary of his in- 
ability to meet his engagements and was 
declared a defaulter. He filed a liquida- 
tion petition the same day. Under the 
rules of the Stock Exchange all his con- 
tracts were closed at the market prices 
at the date of default. Plumbly*s debt- 
ors paid to the Official Assignee of the 
Stock Exchange £3,956-17-10 The 
Trustee in Bankruptcy sought to recover 
this sum from the Official Assignee of the 
Stock Exchange, and the Court decided 
that he could not do so. Lord Justice 
James based his decision on the proposi- 
tion which is set out in his judgment 
(p. 679) : 

“ B and C each say to 4., you owe me that 
£100. A pays it to one of the two, the other 
has no right to sue the one who received it.'^ 

I have already explained why that pro- 
position cannot be applied to this case. 
Baggallay, L. J , apparently rested his 
decision on other grounds. He says 

(p. 680) : 

“ The Official Assignee holds no private as- 
sets of Plumbly ; the fund which he has col- 
lected is a fund collected by virtue of certain 
rules of the Stock Exchange, certain sums 
ascertained in a particular way being raised 
from particular members of the Stock Ex- 
change to be applied in a particular manner. 
In the view which 1 take of the case, these 
funds can in no respect be regarded as funds 
belonging to Plumbly. If then they are 
voluntary contributions of the members of the 
Stock Exchange to be applied in satisfaction 
of the Stock Exchange creditors, or if they are 
to be regarded as moneys handed over by per- 
sons who had become sureties to meet the 
claims of the Stock Exchange creditors, I am 

Tl) [1877] 3 A. 0. 213=47 L. J. B. K. 11=26 
W. R. 62=37 L. T. 758. 

(2) [1880] 13 Oh. D. 667=28 W. R. 755=42 
L. T. 387. 
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unable to understand how in either view ai 
the ease they oan be oUimed by the trustee.” 

Cotton, L. J., puts the matter shortly 
thus (p. 681) ; ' 

** Tiie fund is an artificial one, which never 
belonged to the bankrupt, but has been created 
by the rules of the Stock Exchange for a 
particular purpose, and only has an existence 
for the purpose of being dealt with in a parti- 
cular way.” 

Some further light will be found from 
the statement -set out at p. 674 of the 
report : 

“ Had Mr. Plumbly not become a defaulter,, 
and not become a liquidating debtor, and had 
all the contracts matured and been duly per- 
formed by him, none of the differences created 
and received by the Official Assignee of the 
Stock Exchange in consequence of his default 
could have found their way into Mr. Plum- 
bly’s hands or possession.” 

Gould this statement be made in this 
ease as regards the sums due by Tulsidas 
to Virji ? In the light of the facts it is 
not possible. The doctrine of “ an arti- 
ficial fund ** rests on the existence of 
something which would not have arisen 
had the course of business been uninter- 
rupted. I see nothing “ artificial '' here, 
nor can I in principle distinguish between 
the sum of £ 5,000 which in Tomkins v* 
Saffery (l) was duo to the insolvent 
Cooke from the Bank of England, and the 
two sums which in this case were due 
from Tulsidas to Virji. 

I do not propose to discuss the other 
cases cited. They have no direct appli- 
cation to the facts before me. 

Decree for plaintiff against defend- 
ants 2 to 22 for Rs. 15,666-4-0 with in- 
terest at four per cent, per annum on the 
sums which aggregate this amount from 
the date on which they were respectively 
received by defendants 2 to 22 or any of 
them. 

Costs and interest on judgment at six 
per cent, per annum. 

R.K. Suit decreed. 
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Marten, 0. J. 

Mathurbhai Oarhadbhai Patel--Veti- 
tioner. 

V. 

Nadiad Oiiy Municipality — Opposite 
Party. 

Oivil Appln. No. 1342 of 1928, Decided 
on 29th JaauAry 1929. 

Letters Patent (Bombay) (at amended in 
1928/, Cl. 15— Leave was and is necessary 
under amendment of 1927 and of 1928 res* 
pectively. 

Up to Ist February 1929, leave was neoes- 
sary under the Letters Patent of 1927 and 
thereafter it is also necessary under the new 
Letters Patent of 1928 for an appeal from 
judgment of a single Judge of the High Court 
in appeal : A, I, B, 1928 Bom. 371, Ref. 

[P 241 0 2] 

U. L. Shah — for Petitioner. 

Marten, C. J. — When this S. A. No. 
974 of 1928 oatne before me for admis- 
sion, I held that the suit was barred 
under S. 206, Bombay City Municipal 
Act 1925, as had been held in both the 
Courts below. I thought that the pre- 
sent suit was in respect of something 
d^ne or purporting to have been done 
under the existing Act, and that it could 
not be said that the suit was founded on 
something that took place prior to the 
1925 Act. I also thought that certain 
arguments raised on the wording of the 
section did not avail the applicant, parti- 
<mlarly having regard to the decision of 
the Privy Council in Bhagohand v. Secy, 
of State lDt reversing what had hitherto 
been the Bombay view that suits for au 
injuacbiou were not within S. 80, Civil 
P. C. 

Following on my decision Mr. Shih 
applied for leave to appeal and I asked 
him to put his grounds in writing. A 
formal application was accordingly put 
in, but before it came on for hearing the 
Letters Patent of 12th December 1928, 
were published in the Bombay Govern- 
ment Gazette on 24th January 1929, at 
p. LSI. It is now claimed that having 
regard to those Letters Patent no leave 
is necessary. I am not satisfied by any 
means that that contention is correct. As 
I read these new Letters Patent of 1928 
I think it clear that under Cl. 15, as now 
amended, leave will be necessary as re- 
gards all decisions in second appeals by a 

(1) A. I* R. 1927 P. 0. 176=a51 Bom. 725=54 
1. A. 888 (P. 0.). 
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single High Court Judge on and after 1st 
February 1929. 

But by Cl. 2 these new Letters Patent 
are only to come into operation on Ist 
February 1929. I say this because in my 
opinion it is clear that the words “ these 
Letters Patent in Cl. 2 are the 
same as the words “ These Our Letters 
to be made Patent** in the testatum, 
which can only refer to the new Letters! 
I also think that the expression ** these 
Letters Patent ** is used in direct con- 
trast to the expressions adopted for refer, 
ence to the older Letters Patent as for 
instance in Cl. 1, where reference is made 
to “ the said Letters Patent bearing date 
28th December 1865, ** and also to “ Cl. 
15 of the said Letters Patent. *’ 

That being so £ am of opinion that the 
now Letters Patent are not in actual 
operation to-day and that accordingly the 
parties are in the same position to-day as 
they were when this second appeal came 
on for admission. The present position 
then is this Cl. 15 has been amended 
by the Letters Patent of 9th December 
1927. But on the other hand there is a 
difference of opinion between the Calcutta 
and Madras High Courts on the one hand 
and this High Court on the other, as to 
whether the amendment made by those 
Letters Patent of 1927 is in any way re- 
trospeotive. Our Court has held that ibis. 
Two other High Courts, viz., Calcutta 
and Madras have held the contrary. 
Technically, therefore, it may be that 1 
as a single Judge would be bound by the 
decision given by Sir Charles Fawcett 
and Mirza, JJ , in Badvud'iinY, Sitarafn 
(2) and that accordingly one would hold 
that up to 1st Februiry 1929, leave is 
necessary under the Got tors Patent of 1927 
and thereafter under the new Letter^ 
Patent of 1928 ^ 

But whether that is the correct view 
or not, I think the proper oourse in the 
present cise, having regard to these new 
Letters Patent, is to give leive to the 
present applicant to appeal. That will 
remove his difficulties. If he is entitled 
to appeal without leave, then the appeal 
will lie. If on the other hand leave is 
necessary, i|j might result in some further 
argument despite Badruddin v Sitaram 
(2) if I did nob grant leave to-day. Ac- 
oordingly, I think, it will bo proper for 
me to grant leave under these oiroumstan- 
oes of doubt as to what is the true legal 

(i) A.I, R. im Bom. 871=52 Bom. 758. 
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situation under the various Letters Patent 
to-day. 

It will be understood that I am not 
-doing this because £ doubt the correctness 
•of my previous decision on the points 
then raised, [am, however, influence! 
in part by another point which was never 
raised before me, and which I think was 
not taken in either of the Courts below. 
That whether S. 206, Municipil Act, 
is in itself ultra vires the legislature. 
Now this Act was passed by the Bombay 
Legislature and not by the Central Legis- 
lature, Accordingly, it would not appear 
to be within the exception given by 
S. 44, Letters Patent of 1865. I do not 
want to prejudge what the eventual deci- 
sioii may be, but it may be argued that if 
the local legislature has power to direct 
that a suit shall not be brought for two 
months, it might also have power to 
direct that it should not bo brought for 
two years, or possibly not at all. And 
if it has power also to direct that a plain- 
tiff shall not recover more than a certain 
amount, or that he shall pay certain 
costs, it might have power also to give 
other directions as regards the suit and 
its procedure. I appreciate that in any 
matter concerning “ the revenue the 
jurisdiction of the Court is ousted by 
S. 106 (2), Government of India Act. 
But wo are hero dealing with a Munici- 
pality as opposed to Government : see 
S. 20. 

Accordingly, in giving leave to appeal. 
I also (in so far as I have the power) 
give leave to the applicant to amend his 
memorandum of appeal by alleging that 
S. 205, Bombay City Municipalities Act 
1925, is ultra vires and not binding on the 
plaintiff. A copy of this judgment to be 
shown to the Court hearing the Letters 
Patent appeal. 

s.n./r.K. Order accordingly . 
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Kemp, J. 

A. E, G India Electric Co.t Ltd , — 
Plaintiffs. 

V. 

General Electric Trading Go. — Defen- 
dants. 

Original Civil Jurisdiction Suit No. 75 
of 1929, Decided on 6th February 1929. 

Arbitration Act, S. 19 — Avoidance of con- 
tract arising from terms of contract — Arbi- 
tration clause would be enforced — But if 


avoidance is due to reasons **dehors” it can* 
not be enforced. 

Where an arbitration clausa is inserted in 
the contract the general rule is that the dis- 
pute is referable to arbitration in a case where 
the avoidance of the contract arises out of 
the terms of the contract itself. Where, how- 
ever, a party seeks to avoid the contract for 
n.isons “dehors”, it, the arbitration clause 
cannot be resorted to as it, together with the 
other terms of the contract is set aside. In 
other words, a party cannot rely on a term of 
the contract to repudiate it and still say the 
arbitration clause should not apply* If he 
relies on the contract ha must rely on it for 
all purposes. (English cases relied on), 

[P 243 0 1] 

Taraporewala — for Plaintiffs. 

Goltman — for Defendants, 

Facts . — The defendants were appointed 
by the plaintiffs as their sole distributing 
agents. The contract of agency was in 
writing Plaintiffs executed it in Bombay 
while defendants executed it in Karachi 
in the month of July 1927. The contract 
referred to supply electric goods to the 
defendants. The agreement though termed 
an agency agreement was as a matter of 
fact an agreement by the plaintiffs to sell 
the goods to the defendants at a price five 
per cent, lower than to any other dealer 
in Indian market. The agreement also 
contained a clause to refer all the matters 
in dupute between the parties to arbi- 
tration. The parties having fallen out 
the plaintiff brought a suit for the re- 
covery of the price of goods supplied to 
the defendants. Whereupon the defen- 
dants took out a chamber summons for 
the stay of the suit. 

Judgment. — (After stating facts the 
judgment proceeded ) The relief under 
S. 19, Arbitr§,tion Act, is one within the 
discretion of the Court and it lies on the 
plaintiffs to show why the matter should 
not be referred to arbitration. 

Mr. Taraporewala for the plaintiffs 
contends that there are no disputes which 
can be the subject-matter of a submission 
and that the suit is for the price. The 
answer to this is that the defendants, it 
may be perhaps not so early as they 
might have done, objected to the accounts 
submitted by the plaintiffs and alleged 
amongst other things that the plaintiffs 
had sold goods direct to othei agents 
than themselves in contraventiot of the 
terms of the contract. I do not propose 
to discuss all the matters of which the 
defendants complain, but I am quite satis- 
fied that in October 1928, they did raise 
a dispute and, so far as I know, a genuine 
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dispute, that the amount claimed by the 
plaintiffs was incorrect. 

Mr. Taraporewala next contends that 
as his clients put an end to the contract 
on the ground, he siys, that the defen- 
dants had broken it the arbitartion clause 
in the contract does not apply. In the 
first place, however, it is impossible for 
me to say now on these affidavits whe- 
ther the plaintiff or the defendants have 
broken the contract and in the second 
place, the plaintiffs by putting an end to 
the contract do not also put an end 
to the arbitration clause. The only 
decision cited in the argument is the case 
of Hodson V. Railway Passengers' Assur- 
ance Go., (l) which Mr. Taraporewala re- 
ferred to. But there are other authorities 
which may properly be referred to in de- 
ciding this application. The guiding prin- 
ciple determining whether the clause as to 
arbitration applies or not in oases like 
the present has been laid down in the 
following oases from which I draw the 
igeneral rule that the dispute is referable 
jto arbitration in a case where the avoid- 
ance of the contract arises out of the 
Iterms of the contract itself. Where, how- 
’ever, a party seeks to avoid the contract 
■for reasons “dehors” it, the arbitration 
lolause cannot be resorted to, as it, together 
jwith the other terms of the conti^act, is 
iset aside. In other words, a party can- 
dot rely on a term of the contract to re- 
pudiate it and still say the arbitration 
Iclause should not apply, [f he relies on 
the contract he must rely on it for all 
purposes. The present disputes clearly 
arise out of the agreement and the plain- 
tiffs themselves are suing under it for the 
price. Thus, in Jureidini v National 
British and Irish Millers Insurance Go. 
Ltd , (2), the contract was repudiated 
and with it the arbitration clause. In the 
latter case of Stebbing v. Liverpool and 
London and Globe Insurance Go., Lid., 
(3), the company relied on a term in the 
contract to avoid liability and it was 
held the arbitration clause stood and the 
dispute was referable to arbitration. In 
Woodall V. Pearl Assurance Go. (4), the 

(1) [1904] 2 K. B. 833^73 L. J. K. B. lOOi^ 
91 L. T. 648. 

<2) [1915] A. 0. 499=*94 L J. K. B. 640=31 
T. L. R. 132=59 S. J. 205=-112 L. T. 581. 

<3) [1917] 2 K. B. 433=86 L. J. K. B. 1155= 
33 T. L. R. 395=117 L. T. 247. 

<4) [1919] 1 K. B. 593=88 L. J. K. B. 706= 
68 8. J. 332=83 J. P. 125=24 Com. Cas. 
237=120 L. T. 556. 


company also relied on a term in the 
policy rendering it invalid and did not 
thereby repudiate the policy as a binding 
contract. There also it was held that 
the dispute was referable to arbitration 
under the arbitration clause as the com- 
pany had had to rely on a term of the 
policy itself. Lastly, there is the deci- 
sion in De La Garde v, Worsnop & Go. 
(5) where Mr. Olauson, J«, held that the 
agreement to refer to arbitration was 
binding and the action must bo stayed 
where the plaintiffs* obligation under the 
contract came to an end in accordance 
with the terms expressed in the contract 
itself and not by reason of the occurrence 
of an event ‘dehors” the consideration of 
the contracting parties. In the present 
case the plaintiffs sue to recover the price 
under the contract as a valid and binding 
contract. They cannot, therefore, repu- 
diate one of the terms of the contract 
relating to arbitration whilst seeking to 
rely on the contract in support of their 
claim. I, therefore, hold that the fact 
that the plaintiffs put an end to the con- 
tract does not avoid the effect of Cl. 12 
of the contract. 

Then Mr. Taraporewala argues that as 
the plaintiffs are in Bombay and the de- 
fendant in Karachi the arbitrators might 
not agree on a place at which to hold the 
arbitration. I see, however, no reason 
why I should anticipate that the arbi- 
trators are going to disagree on this 
point and, secondly the natural thing for 
the arbitrators to do, whether they are 
appointed from residents or traders in 
Bombay or Karachi, is to take the evi- 
dence obtainable at Karachi, at Karachi, 
and the evidence obtainable at Bombay, 
at Bombay. 

I do not propose to discuss the deci- 
sions which show in what oases the 
Court should exercise its discretion by 
allowing the suit to proceed. The par- 
ties to this contract are both merchants 
and presumably included Ci. 12 in their 
agreement deliberately and with a full 
knowledge of the effect of it and must be 
assumed to have known that the arbi- 
trators might have to take the evidence 
both at Karachi and Bombay. They have 
gone so far as to provide that an arbitra- 
tion must first be resorted to before a suit 
may be filed. I see no reason why in the 
face of this solemn and deliberate agree- 
ment between the parties I should allow 
* (5) [1938] I Oh. 17 , ^ ^ 
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4he plaintiffs to file their suit and give 
no effect to the olause as to arbitration. 
They must have oontem plated the oon- 
sequences when they inserted the olause 
in their agreement. 

Suit stayed till further orders. Liberty 
to apply. The plaintiffs to pay the de« 
fendants’ costs of this application and 
the costs of the suit up to date to be in 
the discretion of the arbitrators. Coun- 
sel certified. 

R.K. Order accordingly. 
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Fawcett, Ag. C. J. and Mirza, J. . 

Tuljaram Harkisondas — Appellant. 

V. 

Harkisan Jagjivan — Respondent. 

Second Appeal No. 904 of 1925, Deci- 
ded on 5th October 1928, against decision 
of Dist. Judge, Broach, in Appeal No. 35 
of 1923. 

Cosharer One co’owner can sue tres- 
passer "Other co-owners are desirable though 
not necessary parties. 

One of the co owners is competent to sue a 
trespasser for ejectment and it is not neces- 
sary tor the other 00 - owners to be parties to 
the action. It is, however, sometimes desira- 
ble that the other co-owners should bo made 
parties to any final decree that may be passed; 
A. I. R. 1927 Bom. 192 ; 89 Mad. 601, Rel. on. 
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iff. H. Mehta’-^ioT Appellants. 

M. T. Patel and K. V. Patel— iox Res- 
pondent. 

Fawcett, Ag. C.J.- llth June 1928-“ 
In this appeal, with regard to the cross- 
objections to the findings of the lower 
Court that the bouse was not proved to 
have been given by Brijbhukhandas to 
Motilal and that the possession of the 
defendant's mother Bai Prankore was 
permissive and never adverse, we see no 
sufficient reason to differ from the lower 
Court. The main question, therefore, is 
in regard to the nature of the relief that 
the plaintiff is entitled to get. The trial 
Court held that the suit should be dis- 
missed as the plaintiff had not proved 
her title to the whole house, but only to 
half of it, and as it was objectionable to 
pass a decree in favour of the plaintiff 
for joint possession with the defendant, 
who is in the position of a trespasser. 
The District Judge held that in the cir- 
cumstances of the case it was unduly 
harsh to deny the plaintiff any relief be- 


cause she had only succeeded in proving, 
her title to half of it and thit a decree 
for joint possession with the defendant 
should be passed. 

In appeal Mr. Mehta for the plaintiff* 
appellant has urged that, following the 
ruling of this Court in Maganlal Dulabh* 
das V. Bvdhar Purshottam (L), the plains 
tiff alone was competent to sue the defen- 
dant who was a trespasser and that he 
is entitled to a decree for possessiqn 
against the defendant. On the other 
hand Mr. Patel for the respondent has 
drawn our attention to various rulings of 
this Court, which have emphasised the 
necessity of all co-owners ordinarily suing 
in ejectment, such as Balkrishna Vithal 
V. Hari Shankar (2) ; Balaji Bhikaji 
Pinge v. Gopal (3) ; and Balkrishna 
Mareshtoar v. Municipality of Mahad 
(4). We think that in the present case, 
it might have saved a good deal of diffi- 
culty if the trial Court had, under O. 1, 
R. 10, Civil P. C., ordered the heirs of 
Bai Dhankore to have been joined as par- 
ties, so that they could have been present 
and heard. The plaintiff in bis appeal 
to the lower Court also urged in the 
memorandum that, if it was thought 
necessary, such heirs should be joined. 
In Maganlal v. Budhar (1), it is to be 
noted that the other co-owner was a party 
to the suit ; and although in Ahmad 
Sahib Shutari v. Magnesite Syndicate^ 
Ltd.,, (5), it was held that it was not 
necessary for the other co-owners to be 
parties to the action, yet in circumstances 
like the present it is certainly desirable 
that the other co-owners should be par-| 
ties to anyfinal decree that is passed in 
this matter. It would be much more 
satisfactory for the Court to hear them 
even at this late stage. The present suit 
was brought in 1922 and a little more 
delay for this purpose may save a good 
dead of subsequent litigation. In Muthu 
Bamakrishna Naicken v. Marimuthu 
Ooundan (6), where the litigation dis- 
closed that the plaintiffs were only oo- 
owners, the High Court set aside the 
decrees of both the lower Courts and 
directed the trial Court to restore the 

(1) A. I. R. 1927 Bom. 192=51 Bom. 149. 

(2) [1871] 8 B. H. 0. R. 64. 

(8) [1878] 8 Bom. 23. 

(4) [1885] 10 Bom. 32. 

(5) [1915] 89 Mad. 501s=28 M. L. J. 59d»29* 
I. 0 69=2 M.L. W. 460. 

(6) [1914] 88 Mad. 1086=24 I. 0. 868=26^ 
M. L. J. 582. 
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suit to its file and make the rep^esenta* 
tives of the other co-owner parti^ to the 
snit and to pass a decree according to 
law. We think, however, that it is pre- 
ferable to have the heirs of Bai Dhankore 
joined before us rather than to take a step 
of that kind, which might result in 
further appeals before this litigation is 
finally settled. It may be that the heirs 
of Bai Dhankore do not wish to claim any 
part of the property. In that event there 
would be no objection to a decree being 
passed in favour of the plaintiff-appellant 
for exclusive possession ; or the parties 
might arrive at some compromise with 
regard to Bai Bhuri’s heirs being given a 
certain portion of this house of which 
Bai Bhuri was in occupation for many 
years. Therefore, before deciding the 
relief, if any, to be granted to the plain- 
tiff-appellant, we direct that Narandas 
and Chunilai, sons of Khushaldas, be 
joined as respondents to this appeal at 
the expense of the plaintiff-appellant ; 
that copies of the plaint and the* appeal 
paper- book be served upon these two 
added parties and they be called upon to 
submit their written statements as to 
whether they claim to be joined with the 
plaintiff in obtaining possession of the 
property from the defendant, or whether 
they have no desire to obtain any relief 
in this suit, and, in general, what they 
have to say in regard to the matter in 
dispute. The respondents, upon such 
written statements being filed, to have an 
opportunity of filing any objections that 
are relevant. Costs reserved. The matter 
to be placed on board before this Bench 
within two months, and the necessary 
steps to be taken without delay. (When 
the o\8e again came before the High Court 
the following judgment was delivered). 

Fawcett, Ag C J.- bth Ootoher 1928 — 
In our interlocutory judgment of llth 
June 1928, we directed thatNarandas and 
Ohunilal, sons of Khushaldas, be joined 
respondents to this appeal at the 
expense of the plaintiff-appellant. It ap- 
pears, however, that Chunilai has died 
long ago and that he has now no male 
issue. Narandas claims to he the sole 
heir of his deceased brother Chunilai In 
the written statement that he has filed, 
he further claims to be the owner of the 
house in suit, as well as of all other pro- 
perty left by Nathabhai, the deceased 
husband of the original plaintiff Ujam, 
Aind he asks that a decree for possession 


of the house be passed in his favour in 
this suit, with mesne profits. In the 
alternative he submits that this Court 
should, in any case, allow him joint 
possession with the plaintiff of the suit 
house He states that he is willing to 
pay any necessary Court-fees with regard 
to such relief as may be granted t<#him. 

Appellant 2 has put in a statement 
in answer to this written statement in 
which he entirely contests the claim of 
Narandas, and alleges that Bai Ujam 
became the absolute owner after Bai 
Dhankore's death under Nathabhai *8 will 
and that she had also a title by adverse 
possession. It is further pointed out that, 
although Narandas attended the Court at 
the trial and produced the will of Brij- 
bhukandas, he made no application to the 
Court to be joined as a party to the suit, 
Mr. Divatia for Narandas has answered 
that there was no obligation on Narandas 
to apply to be joined as a party, and that 
it was the plaintiff’s business really to 
have joined him and not to have concealed 
the fact that he had rights in the pro- 
perty. No doubt, it would perhaps end 
the litigation if we were to direct that 
the suit should bo remanded for deciding 
this dispute between Narandas and the 
heirs of Bai Ujam ; but, in our opinion, 
this would be turning the present suit 
into one of quite a different nature It 
is not, in our opinion, necessary to have 
this dispute decided before we can give 
the plaintiff any relief in the suit. We 
think that in the circumstances of the 
present case, where tho'plaintiff has borne 
the brunt of the litigation, presumably 
to the knowledge of Narandas, it would 
be unfair, after she has succeeded on the 
main dispute between herself and Bai 
Bhuri, that she should be exposed to this 
further contest before she is given any 
relief in the present suit. The circum- 
stsjjnces under which the claim of Naran- 
das is put forwafd at this late stage are 
not in our opinion, such as call for any 
indulgence towards him on our part ; and 
we think the fairest course is to act upon 
the view taken by this Court in Magan* 
lal Du^abhdasv. Budhar Purshottam (i), 
and the Madras oases which have been 
already cited in our previous interloou- 
tory judgment, that the plaintiff alone 
was competent to sue the defendant who 
was a trespasser and that her heirs are 
entitled to a decree for possession against 
the defendant. But we make it clear that 
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this is on the assumption that she is 
either the exclusive owner of the house 
or a co-owner of it with Narandas, We 
leave that question entirely open, so that 
it cannot be res judicata in any subse- 
quent litigation between Narandas and 
Bai Ujam, or rather her heirs the present 
appellants. 

We accordingly set aside the decree of 
the lower appellate Court giving Bai 
Ujam joint possession of the house with 
the defendant Bai Bhuri, and instead of 
that pass a decree in favour of the appel- 
lants as heirs of Bai Ujam for the eject- 
ment of the respondents, the heirs of Bai 
Bhuri, from the house in suit. We fur- 
ther allow the appellants a decree for 
mesne profits of the suit house from the 
time that the respondents came into 
possession of the house as heirs of Bai 
Bhuri up to the date of delivery of posses- 
sion to the appellants. We direct an 
inquiry as to the amount of the mesne 
profits to be held by the Subordinate 
Judge in whose Court the suit was 
brought. 

As regards costs, we think that the 
respondents should bear the costs of the 
appellants of this second appeal, except 
the costs of the added respondent 5 for 
appearing in this appeal We do not 
disturb the order as to costs given in the 
lower appellate Court’s judgment ; but 
the respondents will of course only be 
liable in regard to costs of this litigation 
to the extent of any assets of Bai Bhuri 
that have come into their hands. 

The costs of the added respondent 5 to 
be borne by the appellants. 

The Court dismisses the cross-objec- 
tions with costs 

R.K. Decree set aside. 
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Marten, C. J., and' Murphy, J. 

Gangadhar Tukaram Akul — Appel- 
lant. 

V. 

Rachappa Nagappa Respon- 

dent. 

First Appeal No. 64 of 1925, Decided 
on 30th August 1928, against decision of 
First Class Silb- Judge, Sholapur, in Civil 
Suit No. 798 of 1922. 

(«) Evidence Act, S. 114-~Marriage — Con- 
nexion admittedly illicit— -Man^s status lower 


than woman's — Presumption of marriagsi 
does not arise, 

Where the status o! the man is lower thac^ 
the woman's and the intercourse between 
them is admittedly illicit for a large number 
of years no presumption of marriage arisea 
merely because they lived as husband and 
wife and were regarded by their neighbours 
as such: 11 M, J. A. 194 (P.C.) and 82 AIL 
345, (P.C.), Bel. on.; 34 Mad. 277, Bef. 

[P 247 C 2] 

(b) Transfer of Property Act, S, 51 — Sale 
by Hindu widow in 1906 — Adoption in ISIO 
— Adopted son bringing suits to set aside 
other alienations — Purchaser's son in 1918» 
making improvements, property being unin- 
habitable and in tumbled condition— Suit by 
adopted son in 1922 to set aside sale — Pur- 
chaser's son was held entitled to claim im- 
provements. 

A Hindu widow sold in 1906 some property 
belonging to her husband to the mother of 0, 
who was then a minor. In 1910 a sou was 
adopted by the vendor- widow. The adopted 
son, who was major, subsequently brought a 
suit to set aside an alienation other than th^ 
sale to O's mother. In 1918 O, his mother 
having died, made improvements on the pro- 
perty at a cost of Ra. 4,000, the property hav- 
ing tumbled down and being in uninhabita- 
ble condition. In 1922 the adopted son brought 
a suit to S3t aside the sale. 

Held: that in 1918 0 believed jn good faith, 
that he was absolutely entitled to the property 
and he was thus entitled to claim Rs. 4,0(^ 
for improvements. [P 248 0 1] 

II. 0. Coyajee and A G. Desai — (or 
Appellant. 

P. V. Kane — for Respondent. 

Marten, C J — This appeal requires? 
determination on a very unusual state of 
facts. Toe suit was brought by the* 
plaintiff as the adopted son of Nagappa,, 
who died in 1894, to recover the pro- 
perty which was alienated by Nagap- 
pa’s widow Nagawa in 1906 in favour of 
the defendants. Nagawa purported to 
adopt the plaintiff on 27th June 1910, 
but it is clear, although she has denied 
it, that she had formed an illicit inter* 
course with one Sharnappa after, if not 
before, the death of her husband Nagappa. 
and that there were two or more childrea 
born of that union. The contention of 
the defendants is that Nagawa in fact 
married Sharnappa by Udki marriage inn 
1907. They farther contend that tbo> 
adoption of the plaintiff in June 1910 
never took place or alternatively it was 
invalid because Nagawa had remarried,, 
and in any event they claim that they^ 
were entitled to be allowed the value of 
certain improvements made by them itk 
1918. 
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No\ 7, as regards the questioa whether the relations between a man and woman 


Nagawa oould in law adopt the plaintiff, 
it is oonoeded for the purpose of this case 
thibt by the law of this Presidency she 
could not adopt if prior to that date she 
had remarried* On the other hand it 
has been laid down by Sir Norman 
Maoleod and Fawcetts J., in Basvant 
Mushappa v. Uallappa Kallappa (i), 
that in the Presidency of Bombay a 
Shudra widow though unchaste can make 
a valid adoption. The evidence goes to 
show that Nagawa was leading an un- 
chaste life with Sharnappa right away 
down from 1894 to 1910, but on the 
above ruling this would not affect her 
power to adopt. (His Lordship discussed 
evidence and holding Udki marriage of 
Nagawa not proved proceeded). We were 
however, referred to several authorities 
on the question whether the Court ought 
not to presume a marriage from the fact 
that the parties have lived together for a 
large number of years as man and wife, 
and had been so regarded by their neigh- 
bours and friends. So far as the law of 
Scotland or England is concerned, I have 
no doubt 'that as a general proposition 
the contention of the appellant is sound 
in that respect. I may refer to The Brea- 
dalbane Case: Campbell v. Campbell (2), 
where the headnote runs: 

‘‘Cohabitation, with the required repute, as 
husband and wife, is proof that the parties 
between themselves have mutually contracted 
the matrimonial relation. It demonstrates 
that interchange of consent which alone con- 
stitute marriage in Scotland. The law of 
habit and repute, however, is not peculiar to 
Scotland; although in countries where the 
facilities of matrimony are less than in Scot- 
land, the evidence to establish the marriage 
must be stronger. Marriage, technically, is 
noV constituted, but evidenced, by habit and 
repute, which, for that purpose, must be uni- 
form and positive. A connexion commencing 
in adultery may, on ceasing to be adulterous, 
become matrimonial by consent, and m}.y be 
evidenced by habit and repute, the parties 
being at liberty to intermarry.*' 

Chellammal v. Banganatham Filial 
(3), was also relied ou to show that a 
similar presumption would arise ia India 
though it might be rebutted by proof of 
facts which show that ao mirriage had 
taken place. 

On the other hand, other cases exemp- 
lify that one has to consider all the facts, 
and that if, for instance, you hid that 

(l/X Bom, 301=r45 Bom. 453. 

(2) [1867] 1 So. A D. Ap. 182. 

(8) [1910J 34 Mad. 277=12 I. 0. 247. 


have started as those of man and concu- 
bine, then it may well be that no pre- 
sumption of marriage ought to be made 
merely by the fact that the parties lived 
for a long time in that relationship. For 
instance, in Mt. Jariut-oll Butool v. Mt 
Uoseinee Begum (4), it is said (p. 209): 

“If it were once conceded that a woman 
once a concubine could be converted by judi- 
cial presumptions into a wife, merely by lapse 
of time and propriety of conduct, and the en- 
joyment of confidence with powers of manage- 
ment reposed in her, when and after what 
period of time should such presumption arise? 
The ordinary legal presumption is, that things 
remain in their original state." 

So, too, in Ghazanfar Alt Khan v. 
Kaniz Fatima (5), it was held by the 
Judicial Committee that the presumption 
of marriage in that case which might 
have arisen 'from a prolonged cohabita- 
tion did not apply because the mother 
before she was brought to the father’s 
house was admittedly a prostitute. 

I think that at any rate the evidence 
relied on as proving that the parties were 
living as .husband and wife by repute 
must be satisfactory and strong. The 
ordinary case which the English autho- 
rities had iu mind was that of a man 
and woman living together as man and 
wife in the ordinary way, and regarded 
as such by their friends giud neighbours. 
To my mind that is not the effect of the 
evidence in the present case. In my 
judgment there is not that evidence of 
habit and repute which is sufficient to 
bring the present case within the pre- 
sumption referred to in those authorities. 
In my opinion a further reason for not 
applying that presumption here is that 
the status of the man was lower than the 
wife’s, that the intercourse between them 
was admittedly illicit for a large number 
of years, and there was no satisfactory 
reason why we should presume that they 
eutereS into a marriage in 1907 any more 
than in .any other year during their con- 
nexion. Further, if the evidence, stand- 
ing by itself is insufficient to establish 
an Ddki marriage, I do not think thak 
the failure to establish the presump- 
tion I have alluded to could really assist 
the plaintiff or vice versa. In other 
words, in the present case I do not think 
that two unsuccessful points taken before 

(4) [1867] 11 M. I. A. 194=10 W, R. 10=2 

Suther 66=2 Sar. 248 (P.O.). 

(5) [1910] 32 All. 345=6 I. 0. 674= 37 I. A. 

105 (P.C.). 
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the Court should produce oue good poiat 
or tura either of those two poiats iadivi- 
dually into a good oue. 

^be result is that ia my judgmeat the 
learaed Judge arrived at a correct con- 
clusion in hading that the Udki marriage 
was not established. (The judgment then 
discussed evidence and holding adoption 
proved proceeded). That brings one to the 
last point in the case, and it is one of 
some difficulty, viz., whether the defen- 
dants are entitled to any sum for im- 
provements made in 1918. The case here 
is a special one. The original purchaser 
in 1906 defendant 1 died during suit. 
Defendants 2 and 3 her sons are young 
men and cannot depose to what took 
place in 1906. Therefore the defendants 
are not in a position to prove that their 
mother made the necessary enquiries and 
took the 'necessary steps which would 
enable them to prove that the alienation 
in 1906 made by Nagawa was for family 
necessity. As regards their claim for 
improvements, prima facie it may be 
taken that defendant 1, who bought the 
property in 1906, thought that she was 
getting a good title to the property. 
People do not generally buy unless they 
will get a good title, and the fact that 
she remained ii uiTHturbei p)S3e93ion 
of this land down to 1922 when the 
present suit was brought would tend to 
jconfirm the defendants in their belief 
that they had a good and valid title to 
the land. That would bo strengthonei 
by this fact that if the adoption of the 
plaintitf in 1910 was valid, as we have 
held it to be, then no steps were taken by 
the plaintiff for nearly twelve years after 
that date to challenge this alienation in 
1906, although in 1912 he did bring a 
suit, though unsuccessful, to challenge 
another alienation that was made. 

Further, the evidence shows that iu 
1918 or thereabouts when the improve- 
ments were male, the property was in a 
tumbled down and uninhabitable condi- 
tion. Accordingly, the improvements 
then effected by defendants consisted in 
rebuilding the main doors and walls, and 
building two new rooms and a portion 
of the kitchen. This will be found in ' 
the commissioner’s report. Ex. 81, where 
it was found by the Panch that in all the 
costs of this work would be about 
Rs. 4,000, and that the value of the pre- 
mises, inclusive of the furniture, was 
about Rs. 10,000. 


Now the value of these improyemeats 
is claimed under S 51, T. P. Act, or 
alternatively under general principles of 
equity. Take first S. 51. There the 
transferee of immovable property has to 
believe in good faith that he is absolutely 
entitled thereto when he makes an im- 
provement on that property. In that 
event if he is subsequently evicted by a 
person having a better title, then he has 
certain rights in the nature of compensa- 
tion We have therefore, to consider 
whether in 1918 the defendants believed 
in good faith that they were absolutely 
entitled to the property On the facts 
of thi^ peculiar case we think that they 
did bona fide believe that they were 
absolutely entitled to the property. 

We appreciate that in two cases, viz.» 
in Nanjappa Oounden v. Peruma Goun- 
den (6) and Hans Raj v. Mi. Somni (7), 
the alienees were held disentitled to 
compensation because they had not made 
proper enquiries as to the power of the 
widow herself to alienate, and consequ- 
ently it was there held that they wore 
not acting in good faith. But, as I have 
already indicated, the facts of the present 
case stand on a peculiar basis, particularly 
having regard to the inaction of the plain- 
tiff after his adoption in 1910, notwith- 
standing that he was then a man of 
adult age 

I may here refer to Kidar Nath v. 
Mathu Mai (8), a decision of tho Privy 
Council from the Punjab, where it had 
been argued in tho Court below that 
there was no evidence whatever to show 
that the plaintiff knew or acquiesced in 
the making of the improvements, and 
that as the defendants had purchased 
from a widow, whose estate they must be 
taken to have known was of a limited 
nature, it was not unreasonable to hold 
that any improvements effected by them 
were done at their own risk. In that 
case the Punjab Chief Court allowed the 
alienees the sum of Rs. 1,400 and though 
tho contest in the Privy Council turned 
on whether that sum should be increased 
and there was no proper appeal as to the 
Rs. 1,400, still there is nothing in their 
Lordships' judgment to indicate that the 
Punjab Court had been wrong in award- 

(6) [1909] 32 Mad. 630=4 I.O. 18=19 M.L.J. 

454. 

7) A. I. R. 1922 All. 194=t44 All. 665. 

8) [1913] 40 Cal. 555=18 I. 0. 946=15 Bom. 
L.R. 467 (P.O.). 
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ing any compensation at all to the alienee 
from Hindu widow whose alienation had 
been set aside. 

Apart from S. 61, T. P. Aot — for it has 
been held in this Court that the Transfer 
of Property Act is not exhaustive — we 
may refer to general principles of equity. 
Thus in Story’s Equity Jurisprudence, 
Vol. I, p. 368, it is stated: 

** If a man, supposiDg he has an absolute 
title to an estate, should build upon the land, 
with the knowledge of the real owner, who 
should stand by and suffer the erections to 
proceed, without giving any notice of his own 
claim, he would not be permitted to avail 
himself of such improvements, without pay- 
ing a full compensation therefor; for, in 
ooDsoienoc, he was bound to disclose the de- 
fect of title to the builder. Nay a Court cf 
equity might, under 'circumstances, go fur- 
ther, and oblige the real owner to permit the 
person, making such improvements on the 
ground, to enjoy it quietly, and without 
disturbance.*’ 

So, too, in Nijalingappa v. Chan- 
basawa (9), this Court allowed ootn- 
peusation for improvement to the mort- 
gagee, although no express provision to 
that effect was to be found in the Trans- 
fer of Property Aot. And, indeed, in 
Henderson v. Ashoood (10), which was 
a case between a mortgagor and mort- 
gagee coming from Jamaica, Lord Mac- 
naghten, speaking of the mortgagee, said 
(p 163): 

It would be contrary to common justice 
to deprive Davies of the benefit of the money 
laid out by him on those improvements, so 
far as they enhanced the value of the 
premises.” 

I quite appreciate that the present is 
not a case between a mortgagor and 
mortgagee. It does not depend on a 
contract, and accordingly the two last 
mentioned decisions do not apply. But 
I am disposed to think* that here* the 
plaintiff did stand by, and that the re- 
ason why he did not bring the suit 
earlier was that the house in question 
was in a dilapidated and uninhabitable 
condition. Ho at any rate brought a 
suit as regards other family property. 
Further these improvements wore of a 
nature which anybody seeing the pro- 
perty would naturally observe Al- 
though, then, as not unfrequently hap- 
pens in the mofussil Courts, all these 
points have not been brought out in 
evidence, or even cross-examination, as 
clealy as they might have been. I am 
d isposed to think that that would be the 

(9) [1918] 43 Bom. 69=:47 I. 0. 761=20 
Bom. L. R. 895. 

(10) [1894] A. 0. 150. 


proper inference to draw in the present 
case. However that may be, I prefer to 
base my judgment on this part of the 
case on the ground that the defendant 
has satisfied and brought himself within 
8. 61 of the Aot. 

That being so, then, as regards the 
quantum of compensation, the sum of 
Rs. 4,000. having regard to the com- 
missioner’s report, seems to us to be 
the proper amount to allow as compensa- 
tion. We quite appreciate that in awar- 
ding such compensation, we must con- 
sider how far the property has been im- 
proved in market value by that sum, and 
not merely consider the amount expended. 
But that figure on the evidence before 
us appears to be the correct one to 
arrive at. 

Accordingly, in this respect I would 
allow the appeal, and reverse the deci- 
sion of the learned Judge, and direct that 
as a condition of obtaining possession 
the plaintiff should pay to the defen- 
dants the sum of Rs. 4,000 with interest 
at six per cent from the date of suit As 
regards the rest of the appeal, the appeal 
must be dismissed. We will hear par- 
ties as to cost after my learned brother 
has deliverered his judgment. 

Murphy, J. — (After stating facts, the 
judgment proceeded.) The only remain- 
ing point is whether defendants should 
be allowed anything for the improve- 
ments they have effected in the property. 
These have been found by the Panch to 
bo as follows: The main door and wall 
have been rebuilt, and two rooms to the 
rooms to the east and west have been 
added, the whole at an estimated cost 
of Rs. 4,000, including the newly built 
kitchen and wall. This valuation was 
not challenged by the other side. If 
defendants are to be given an allowance 
on this ground, it must either be under 
S. 61, T. P. Aot, or on general principles 
of equity. The requirements of 8. 61 
are, that they should have effected these 
improvements in good faith, believing 
that they had a title to the property in 
suit In this case the property was 
purchased in 1908 by the defendants* 
mother, who was then a widow, the 
defendants’ fathqr having died in 1902. 
The house appears to have been in a 
dilapidated condition, and was rebuilt in 
1918. Meanwhile, what had happened 
in connexion with the original owner 
of this property, was that she had carri* 
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ed out the adoption of the plaintiff in 
1910, and it may be that she was re- 
puted in the town to have married her 
lover Sharnappa in 1907, and that the 
plaintiff in 1912 brought a suit to 
recover possession of another property 
similarly alienated by his adopted 
mother, against another alienee, and had 
failed to establish his claim in that suit 
and had abandoned its prosecution. Also, 
after 1916, the plaintiff had given up 
calling himself by the name of his ad- 
opted father. One of the defendants has 
been examined, and at the time he made 
the statement in 1924 was twenty-two 
years old. It seems to mo on the facts, 
history of Nagawa’s reputation, the 
failure of the plaintiff to establish his 
adoption in the other suit which he 
brought, and also in view of the age of 
the defendants, it is rea<sonable to assume 
that they bona fide believed that they 
had a title to this property. It is in 
fact very improbable that they would 
have spent so much money on repairs 
and improvements in 1918, had they 
had any serious doubt on this point. I 
agree therefore that the facts are covered 
by S. 51, T. P. Act, and to the order 
proposed to bo made by the learned 
Chief Justice. " 

Per Curiam. — Appeal allowed re-com- 
pensation, but it is to bo awarded at 
Rs. 4,000 plus six per cent interest there- 
on from the date of suit. The rest of the 
appeal dismissed. Appellant to get costs 
of appeal on Rs. 4,000 and the respondent 
to got costs of appeal on Rs. 6,000. 
Similar order as to costs in Court below. 
Cross-objections dismissed with costs. 
Order for possession to be conditional on 
payment of above compensation within 
three months from the record reaching 
the lower Court. In default suit to be 
dismissed with costs. 

Stay application dismissed. No order 
as to costs. 

R.K. Appeal partly allowed, 
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Marten, C. J., and Mqrphy, J. 

Currimhhai Naboobhai Rangioalla — 
Applicant. 

V. 

N, H, Moos Opponent. 

Civil Revn. Appln. No. Ill of 1928, 
Decided on 18th December 1928, against 
order of Sm C C, Judge, Bombay, in 
Suit No. 4258 of 1928. 


V Moos (Marten, G. J»} 1929 

iii Civil P. C«, 0.9, R« 13— Defendant ap* 
pearing on date of hearing though late if not 
entitled to set aside decree. 

A litigant is not entitled to have an ex 
parte decree set aside merely because he comes 
to the Court at some later time on the date of 
hearing and makes an application. It is 
purely a matter for the discretion of the Judge; 

A. /. B. 1925 Bom, 423 and A, I, B, 1924 Bom. 

392, Cons, [P 251 C 1] 

S. E. Bamji’-ior Applicant. 

H. 7. Divatia—ior Opponent. 

Marten, C. J. — This is an applica- 
tion in revision and not an appeal. The 
suit originally came before Mr. Chitre. 
The defendant was not there and an ex 
parte decree was passed. Thereupon an 
application was made to the learned 
Judge to restore the case to the list for 
hearing and to set aside the ex parte de- 
cree on certain grounds set forth in thra 
affidavit in support of that application. 
The learned Judge in the exercise of his 
discretion refused the application. 

In revision, it is said that the learned 
Judge thereby violated an established 
rule of law and practice by which any 
litigant is entitled to have an ex parte 
decree set aside, provided he comes to 
the Court at some later time on the data 
of hearing and makes an application. For 
that purpose two authorities were cited 
to U3. One is Ghhotalal v. Ambalal (l), 
where a party was late because of an 
accident to the train. An application 
was made to have the suit restored on 
board but the Judge exercised his discre- 
tion and rejected it. In revision Sir 
Norman Maoleod observed (p. 687 of 27 

B. L. B,) : 

‘*We have more than ouoe laid down as a 
rule of praobioe to be observed in the subordi- 
nate Courts that when a party arrives late be- 
fore the Judge, and finds that his suit or ap- 
plication has been dismissed before his arri- 
val, he is entitled to have his suit or appli- 
cation restored on payment of such costs as 
may have been incurred by reason of his de- 
fault by the opponents.” 

And then in Sorabji v. Bamjilal (2), 
Sir Norman Macleod stated (p. 323 of 26 
B, L, B.) : 

**The mere faot that a party or his pleader 
has arrived in Court after the proper hour 
when the suit has been disposed of ex parte, is 
no reason whatever why the suit should not 
be restored to the board and the case heard on 
its merits, the Court imposing such conditions 
on the defaulting party as might meet the 
justice of the case. We must not be taken as 
in any way encouraging unpunctuality. But 

(1) A.l.R. 1925 Bom. 423. ^ 

(2) A.I.R. 1924 Bom. 392. 
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in cases like this one the dismissal of the suit 
is a penalty, out of all proportion to the 
offence/* 

Then earlier on the same judgment 
says (p. 323 of 26 B, L, B.) : 

*‘W6 have more than once laid down that 
even supposing a party is absent when the 
suit is called on for hearing, if he appears in 
Court before the Court has risen for the day, 
then the Court should listen to his applica* 
tion for having his suit restored/* 

Now, if these two cases are supposed 
to lay down the law of practice contended 
for the applicant, then with all deference 
to those decisions I am unable to agree 
with them. For instance, if such a rigid 
rule is laid down, it might mean this, 
that a defendant could successfully pre- 
vent his suit ever being heard. All that 
he would have to do would be to appear 
late on successive dates, and allow the 
suit to be heard ex parte and then to ap- 
ply at the end of each day to have the 
suit restored for hearing. That obviously 
is a course which no Court would allow. 
Consequently, the alleged rule or prac- 
tice involves reading something .into the 
Code which not only is not there, but 
which is contrary to what the Code actu- 
ally says. 

What the Code does say is that if a de- 
fendant does not appear when the suit is 
called on for hearing, a decree may be 
passed against him. It also provides 
that in such an event he may afterwards 
apply to the Court and get the ex parte 
decree set aside, on good cause being 
shown. But that is a matter for the dis- 
cretion of the Judge, and if we were to 
lay down the rule we are asked to lay 
down, it would mean practically that the 
Code would have to be substantially al- 
tered. Moreover, it would encourage un- 
punotuality, which is the very thing that 
Sir Norman stated in the second case 
that he did not intend to encourage. On 
the other hand, as far as this Court is 
oonoernod, in cases of real hardship like 
the case of Ghhotalal v. Ambalal (l), 
where the Court had to deal with a man 
who was late because of an accident to 
his train, that would naturally be a 
matter to be taken into consideration in 
his favour. 

Then counsel stated that the past prac- 
tice in the Small Cause Courts was al- 
ways to allow such applications But we 
have here the benefit of a decision of a 
learned J udge, who has a long experience 
of the Small Cause Courts, and who is 
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perfectly familiar with any alleged prac, 
tice of that Court. 

Under these circumstances, we are not 
prepared to say in revision that the 
learned Judge exercised his discretion 
without regard to law or in any improper 
way, which would give us the right to- 
revise it. Whether we would necessarily 
arrive at the same conclusion as he did if 
wa were sitting as Judges of first instance 
is another matter altogether. Under the 
circumstances the rule will be discharged 
with costs. 

Murphy, J. —I agiee. 

R.K. Buie discharged. 

A. I. R. 1929 Bombay 251 

Patkar and Murphy, JJ. 

Ragho Totaram — Plaintiff — Appel- 
lant. 

V. 

Zaga Ekoba and Defendants — 

Respondents. 

Letters Patent Appeal No. 66 of 1926, 
Decided on 19bh November 1928, against 
decision of Percival, J., in Second Ap- 
peal No. 283 of 1926. 

Hindu Law— Alienation — Benefit to estate 
and necessity involve pressure from with- 
out — It must be of protective character — 
Mere better return involves speculative ven- 
tures and does not imply benefit to estate. 

The boneilt to the estate for supporting an 
alienation must be of a protective character. 
The necessity involves some notion of pres- 
sure from without. The benefit to the estate 
would not include an alienation of the pro- 
perty for the purpose of investing the proceeda 
so as to yield a better return, and would not 
imply vast powers of management which 
might amount to an authorization to embark 
on speculative ventures, (Case laio discussed,^ 

[P 253 C 2J 

R and his father T formed a joint family. 
R (who was a minor) had inherited some 
lands from his maternal grandfather. The 
lands fetched an income of Rs. 40 a year and 
ware situated at a distance of 30 miles from 
their village. T sold R's lands for Rs. 1,500 
and bouse belonging to him for Rs. 500, T 
then purchased lands at his village for 
Rs. 2,800 and paid the aforesaid Rs. 2,000 as 
part payment of the price. No sale-deed was 
passed, but the vendor placed T in possession 
of the lands, which yielded an income o 
Rs. 225 a year. R sued for a declaration that 
the sale of his lands by T was not binding 
on him. 

Held I that the minor lost his absolute pro- 
perty immune from any liability to pay hia 
father's debts, and instead did not even get 
any sale deed in his name, but a contract of 
sale passed in the name of the father. TTha 
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iransaotion effected by the father wag not for 
the benefit of the mi nofi nor was it brought 
about by any necessity or any pressure on the 
estate. The alienation was detrimental to 
the real interest of the minor and was not 
binding on him. [P 255 0 1] 

TT. B. Pradhan— for Appellant. 

F. Z). Limaye — for Eespondents. 

Patkar, J . — In this case the plaintiffi 
a minor, brought a suit for a declaration 
that the sale deed, Es. 31, passed by his 
father Totaram to defendant 1 for Rupees 
1,600 on 22ad November 1918, was not 
binding on him and for possession of the 
property together with mesne profits. 

The property in suit situate at Shelave 
in the Parola Taluka originally belonged 
to the plaintiff’s maternal grandfather 
Daga Bkoba On his death his widow, 
the plaintiff’s grandmother, inherited 
the property and subsequently it de- 
volved on her daughter Vedibai the 
plaintiff’s mother. On Vedibai’s death 
in 1918, the plaintiff inherited it as her 
«on. Totaram, the plaintiff’s father, was 
managing the plaintiff’s property which 
fetched a rent of Rs. 40 a year. The 
plaintiff and his father are residents of 
Datana in Shindkheda Taluka at some 
distance from Shelave. The plaintiff’s 
father found it inconvenient to manage 
the property He, therefore, sold it for 
Rs. 1,600 to defendant 1, and his house 
for Rs 600 to defendant 2, and paid 
Rs. 2,000 to one Zipru who owned a land 
at Datana measuring 13 acres and yield- 
ing an annual income of Es. 226. No 
«ale.deed was passed by Zipru in favour 
of the plaintiff’s father, but as Rs. 2,000 
were paid to him out of the total con- 
sideration of Rs. 2,800, the possession 
of the land at Datana was transferred 
to the plaintiff’s father. 

Both the lower Courts held that the 
oale in favour of defendant 1 by the 
plaintiff’s father was for the benefit of 
the minor, and therefore, binding upon 
bim, as the plaint lands were yielding 
an income of not more than Rs. 40 and 
by virtue of the arrangement made by 
the plaintiff’s father an income of Rupees 
226 from the field purchased from Zipru 
was secured for the minor plaintiff and 
bis father. It was alleged on behalf of 
the plaintiff that the sale was effected by 
the plaintiff’s father for meeting the 
oxpenses of his second marriage, but the 
allegation was held not proved by both 
the lower Courts. 


It is urged on behalf of the appellant 
that the property belonged exclusively 
to the minor plaintiff, and his father 
had no right to alienate the propeoty 
except for necessity, and that the lower 
Court erred in holding that the sale-deed 
was binding on the minor plaintiff on 
the ground that out of the proceeds of 
the sale of the land in suit and the pro- 
ceeds of the property belonging to the 
father, another property was purchased 
by the father and the transaction was 
beneficial to the minor. 

The power of the manager of an infant 
heir in respect of an estate not his own, 
is a limited and qualified power, and the 
limits of this power have been laid down 
by the Privy Council in the case of 
Ilunooman per sand Panday v. Mt. 
Babooee M unraj Koonweree (l). It was 
held by Knight Bruce, L. J. (p. 423) : 

** The power of the manager for an infant 
heir to obarge an estate not his own, is, under 
the Hindoo law, a limited and qualified 
power. It can only be exercised rightly in a 
case of need, or for the benefit of the estatq. 
But where, in the particular instance, the 
charge is one that a prudent owner would 
make, in order to benefit the estate, the bona 
fide lender is not affected by the precedent 
mismanagement of the estate. The aotnal 
pressure on the estate, the danger to be 
averted, or ,the benefit to bo conferred upon it, 
in the particular instance, is the thing to be 
regarded.” 

In that case money was borrowed for 
payment of arrears of land revenue, and 
it is clear that no greater benefit could 
accrue to an estate than to save it from 
extinction by sequestration. The prin- 
ciple applicable to the manager of an 
infant heir was extended by the Privy 
Council to alienations by a widow, and to 
transactions in which a father, in dero- 
gation of the rights of his son under the 
Hindu law, alienates the ancestral family 
estate : see Baboo Kamesu ar Pershed v. 
Bun Bahadoor Singh (2), and also to 
the authority of the shebait of an idol’s 
estate in Prosunno Kumari Debya v. 
Qolab Chand Baboo (3), where it was 
held that the person so entrusted must 
of necessity be empowered to do what 
may be required for the service of an 
idol and for the benefit and preservation 
of its property, at least to as great a 

(1) [1856] 6 M. I. A. 898=18 W. B. 81=^2 
Suther 29=il Sar. 552 (P.O.). 

(2) [1880] 6 Cal. 843=8 I. A. 8=8 0. L. R. 
36 1=4 Sar, 210 (P.0,), 

(3) [1875] 2 I. A. 145=4 B. L. R, 450=8 
SutberA 102=8 Sar, 449 (P,C.). 
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d^ree as the manager of an infant; heir. 
Their Lordships of the Privy Oounoil 
have not stated in precise terms the 
meaning of the words ** benefit to the 
estate.’* The point, however, arose in 
Palaniappa Chetty v. Deivastkamony 
Pandara (4), where their Lordships, 
after referring to these oases, observe 
ip 676 of 19 B. L. B ,) : 

*' No iadioatioa is to be found in any of 
them as to what is, in this connexion, the 
precise nature of the things to be included 
under the description * benefit to the estate.' 
It is impossible, their Lordships think, to 
give a precise deftnitiou of it applicable to all 
oases, and they do not attempt to do so. The 
preservation, however, of the estate from ex- 
tinction, the defence against hostile litigation 
affecting it, the protection of it or portions 
from injury or deterioration by inundation, 
these and such like things would obviously 
be benefits. The difficutly is to draw the line 
as to what are, in this oonniexion, to be taken 
as benefits and what not." 

With reference to the argument in 
that case that the idol would be bene- 
fited by a transaction which put at the 
shebait’s disposal a sum capable of being 
profitably used, their Lordships observe 
(p. 677) : 

" •••attractive and lucrative as moneylend- 
ing may be in India, it is needless to point 
out that a ahebait would not be justified in 
selling debuttar land solely for the purpose of 
getting capital to embark in the money-lend- 
ing business. And no authority has been 
cited giving any countenance to the action 
that a sbebait is entitled to sell debuttar 
lands solely for the purpose of so investing the 
price of it as to bring in an income larger 
than that derived from the probably safer and 
certainly more stable property, the debuttar 
land itself." 

Mayne in his Hindu Law, (9th Edn.) 
at p. 476, observes : 

“ •••The terms ‘ necessity ' and ‘ benefit to 
the estate ' have been used side by side. It is 
obvious that anything which is a necessity to 
the estate must be of benefit to it. But the 
term * benefit * would seem to import some- 
thing positive done to enlarge or improve the 
estate, not a merely negative act such as the 
discharge of debts or the averting of disaster. 
In fact, the decided cases all relate to acts 
which were clearly dictated by necessity, to 
secure the preservation of the estate." 

In Badha Pershad S%ngh v. Mt, 
Talook Baj Kooer (5) it was held that 
a contract made by a guardian without 
authority did not bind the minor and 
that even if it was desirable that the 
minor should have any benefit such as 
increase to a very small income from 
some undertaking or enterprise, e. g., 

(4> A. 1. K. 1917 P. o7 83=:40 Mad. 709—44 
I. A. 147 (P.O.). 

(6) [1878] 20 W. R. 88. 


obtaining a lease of certain rents, that 
oircumstanoe was not sufficient to con- 
stitute a necessity for the mother and 
guardian to mortgage the minors an- 
cestral property with a view to secure 
such benefit. 

In Ganap v. Subbi (6) it was held 
that a permanent alienation of im^ 
movable property by a widow could 
only be justified on the ground of neces*^ 
sity which involved some notion of pres- 
sure from without and not merely a- 
desire to better or to develop the estate,, 
for this last implied vast powers of 
management which in practice would 
not be easily distinguishable from aa 
authorization to embark upon specula-*' 
tive ventures. In Vishna v. Bam* 
Chandra (7) it was held that the man-^ 
ager of a joint Hindu family can justify 
the sale of joint family property only 
for necessity, that he cannot justify ik 
merely on the ground that the sale at 
the ^ime appeared to be advantageous^ 
and that such a sale is not binding on 
the minor coparceners. In V enkatraman 
V. Janardhan (8) it was held that there 
was no general power in a Hindu father 
to alienate joint property in any way he 
liked for anything that might be of 
general benefit to the family, whether 
or no there was any necessity. To use 
the language of Pontifex, J. in Pursid 
Narain Singh v. Uonooman Sahay (9) 
referred to in the case of Doulut Bam 
V. Mehr Chand (10), the touchstone of 
a manager’s authority is necessity. It 
appears, therefore, from the decided cases 
that the benefit to the estate was to be 
of a protective character, and that neces- 
sity involved some notion of pressure 
from without, and that the benefit to 
the estate would not include an aliena* 
tion of the property for the purpose of| 
investing the proceeds so as to yield a 
better return, and would not imply vast 
powers of management which might 
amount to an authorization to embark 
on speculative ventures. In Nagindas 
Maneklal v. Mahomed Yusuf (11) it was 
held that the term “ necessity *’ must 
not be strictly construed, and th* benefit 
to the family may, under certain ciroum- 

(6) [1903] 82 Bom. 577=10 Bom. L. R. 927. 

(7) A. I. R. 1923 Bom. 458. 

(8) A. 1. R. 1928 Bom. 8=52 Bom. 16. 

(9) [1880] 6 0«1. 845=5 0. L. R. 576. 

(10) [1887J 15 Oal. 70=14 I. A. 187=5 Bar. 

84 (P.O.). 

(11) A. 1. R. 1922 Bom. 122=46 Bom. 812. 
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stances, mean a necessity for the trans- 
action, and that regard must be had to 
the word used in Mitakshara, 

Ch. 1, S. 1, paras. 28 and 29, and the ex- 
pression used must be interpreted with 
due regard to the conditions of modern 
life Th^ ease of Pa^aniappa Ghetty v. 
Deivasikamony Pandara (4) is not con- 
sidered in the case of Nagindas Maneklal 
V. Mahomed Yusuf (11), and the latter 
case is not considered in the subsequent 
decision in Vishnu v. Bamchandra (7) 
and Venkatraman v. Janardhan (8) 

The general rule is derived from the 
text of Vyas referred to in Mitakshara, 
Cb. 1, S. 1, Cl. 27, incapacitating the 
father from alienating the property with- 
out the consent of the sons. An excep- 
tion to it is laid down in the following 
placita 28 and 29 and the text attributed 
to Brihaspati by Vivad-Ritnakar: 

“Even a single individual may conolude a 
donation, mortgage or sale, of immovable pro- 
perty, during a season of distress, for the sake 
of the family, and especially for pious pur- 
poses.*’ 

The meaning of this text is explained 
thus; While the sons and grandsons are 
minors, and incapable of giving their con- 
sent or doing similar acts, or while the 
brothers are so and continue unseparated, 
tjven one person, who is capable, may 
conclude a gift, hypothecation, or sale, 
of immovable property, if the calamity 
affecting the whole family requires it, or 
for supporting the family, or for perform- 
ing indispensable duties such as the 
obsequies of ancestors : see Stoke’s 
Hindu Law, p. 376 and Gharpure’s Trans- 
lation, p. 180. The exceptional powers 
are to be exercised, according to the text, 
especially on three occasions: 
that is, in the time of distress; 
that is for the sake or benefit of the 
family; and thirdly, that is, fo^' 

pious purposes. The meaning of these 
terms is explained by Mitakshara, 
“'Time of distress'' is explained as referr- 
ing to a distress which affects the whole 
family; "for the sake of the family” is 
explained as “for its maintenance”; and 
“pious purposes” are described as indis- 
pensabl#acts of duty such as the obse- 
quies of the ancestors. The explanation 
of the text of Brihaspati by Mitakshara 
is by no means to be considered as ex- 
haustive, and may be treated as illustra- 
tive and interpreted with due regard to 
the conditions of modern life. It is 
doubtful, however, if the text relating to 
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the power of alienation of joint family 
property would apply except by analogy 
to the right of the father to alienate as 
guardian the separate property of his 
minor son. In the case of Nagindas 
Maneklal v. Mahomed Yusuf (El), the 
family house was in such a dilapidated 
condition that the municipality required 
it to be pulled down. Though the family 
was in fairly good circumstances and it 
was not necessary to sell the house, it 
was held that the agreement of sale by 
the adult co-parceners was binding cn the 
minor co-parceners on the ground that 
they had wisely decided to get rid of 
property which was in such a state as to 
be a burden to the family. In Shankar 
Sahai v. Beohu Bam (12) it was held 
that any act for which the character of 
“ legal necessity ” or “ benefit to the 
estate ” can be claimed must be a- defen- 
sive act, something undertaken for the 
protection of the estate already in pos- 
session, not an act done for the purpose 
of bringing fresh property in possession 
and which may or may not be success- 
ful under the chances attendant upon 
litigation. 

A different view was, however, taken 
by the Allahabad High Court in Jag- 
mohan Agrahri v. Prag Ahir (13), where 
the father of a joint Hindu family 
sold a portion of the family property 
which was inconveniently situated and 
was not sufficiently profitable, and em- 
ployed the proceeds in the extension of 
the family business which was not of a 
speculative character, it was held that 
the transaction was legitimate and could 
not bo upset. A similar view was also 
taken in another case, Jado Singh v. 
Nathu Singh (14), where it was held that 
it is impossible to give a precise defini- 
tion of what is benefit to the estate. 
The term may be held to apply to such a 
transaction as the sale of an inconve- 
niently situated, incumbered and unpro- 
fitable property, and the purchase in its 
stead of other property which was un- 
deniably a sound investment. In a re- 
cent decision of the Allahabad High 
Court in the case of Inspector Singh v. 
Kharak Singh (15), the question was 
discussed fully and it was held that it 
was not open to a father to raise money 

(12) A. I. R. 1925 All. 333=:47 All. m. 

(IS) A. I, R. 1925 All. 618=:47 All. 452. 

(14) A. I. R. 1926 All. 511=:48 All. 692. 

(15) A. I. R. 1923 AIL 403=^60 All. 776. 
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ca the security of the family property 
in order to start a aew business, even 
if the new business was likely to bring 
large profits to himself and through him-, 
self to his sons. 

In the present case, the property be- 
longing to the minor was situated at 
K>me distance from the village where the 
minor and the father were staying, and 
yielded an income of Rs. 40 a year. The 
property of the minor was sold for 
Rs, 1,500, and the father sold his own 
property for Rs. 500, and purchased 
another property for Rs. 2,800 situated 
it their own village and yielding an in- 
come of Rs. 225. Tne sale-deed was not 
passed in favour of the plaintiff’s father 
but the consideration of Rs^ 2,000 out of 
Rs. 2,800 was paid to Zipru who handed 
over possession of the newly purchased 
property to the father. The property be- 
longing to the minor sold by the father 
did not belong to the joint family of the 
plaintiff and his father. It was the 
separate and absolute property of the 
minor who inherited it from his mater- 
nal grandfather. It would not have been 
liable to be attached and sold in execu- 
tion of a decree for the debts of the 
father. The minor, therefore, loses his 
absolute property immune from anv liabi- 
lity to pay his father’s debts, and instead 
does not even get any sale-deed in his 
name, but a contract of sale is passed in 
the nafiie of the father for property 
worth Rs. 2,800 and the possession is 
transferred to the father. The father, 
unless he pays the full amount, would 
not have complete title to the property, 
and on payment of the balance of the 
purchase money and execution of a sale- 
deed in his name, the father would be 
able to sell the property without the 
consent of the minor plaintiff. It would 
also bo liable for the debts of the father. 

We think, therefore, that the -transac- 
tion which was effected by the father was 
not for the benefit of the minor, nor was 
it brought about by any necessity or any 
pressure on the estate. Even giving an 
extended meaning to the words “benefit 
to the estate,” we do not think that the 
transaction in suit entered into by the 
father is really either for the benefit of 
the estate or for the benefit of the minor. 
On the contrary we think that the aliena- 
tion was detrimental to the real interest 
of the minor plaintiff. Wo think, there- 


fore, that the view taken by both the 
lower Courts is wrong. 

Wo would, therefore, reverse the 
decrees of both the lower Courts, and 
send the case back for decision on the 
merits. The costs of this Court and of 
the lower Courts to abide the result. 

Murphy, J. — The suit was brought on 
behalf of a minor plaintiff, by his next 
friend, for a declaration that a sale of 
some of the minor’s property by the 
minor’s father did not bind the minor, 
and for possession of the property and 
mesne-profits. 

The property sold consists of a field, 
inherited by the minor as his separate 
property from his maternal grandfather 
through his mother, who has since died, 
and it was sold for Rs. 1,500 to defen- 
dant 1. 

The relevant facts are that the minor 
plaintiff’s father owned a house and the 
minor this field, in the village of Shelave, 
while they lived at a place called Datana 
some miles away. In the circumstances 
the minor’s father, thinking to better 
his estate, sold his house for Rs. 500 and 
the minor’s field for Rs. 1,500 and entered 
into a contract to buy another field at 
Datana, where he lives, for Rs. 2,800. 
Raising Rs. 2,000 by the two sales just 
mentioned, he agreed to pay Rs 2,800 for 
the new purchase and was given posses- 
sion, the formal deed of sale being in- 
tended to be executed when the balance 
of the purchase money was forthcoming. 

The contention that the sale was in 
order to raise money for the minor’s 
father’s second marriage has been found 
not to have been made out, and both the 
lower Courts have upheld the sale as 
having been effected for the benefit of 
the minor's estate. Whether it was ac- 
tually for the minor’s benefit, or not, 
is the question we have to answer in the 
appeal. 

The facts on which the lower Courts* 
conclusions are based are, that the field 
at Shelave being far from the minor’s 
father’s residence, gave occasion for diffi- 
culties in cultivation. It could not bo 
farmed directly, but had to be let to 
strangers at the low rental of Rs. 40 per 
annum, and being in possession of persons 
having no permanent interest in it, it 
wasliablnto be neglected, and to suffer 
in value in consequence. 

As against this, it is pointed out that 
the transaction has enabled the minor’s 
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father to carry out a profitable purchase 
of laud ia his residential village, yielding 
an annual income of Bs. 225 in which 
the minor plaintiff would have a proper* 
tionate share, giving him a larger income 
than Bs. 40; in addition to whatever far- 
ther share he might have in it as his 
father’s son. The argument is plausible, 
but I think all is not as fiir as it sounds. 

It must be remembered that these 
people are peasants, whose ideas of a 
trust are not those of a lawyer, or such 
as would be commonly recognized in a 
city such as Bombay. There is no likeli- 
ho^ of any separate accounts being kept 
for the benefit of the trust property, and 
once it has become inextricably mingled 
with the father’s property, the probibi- 
lity that it will ever be separated from 
it and handed back to the minor, to 
whom it belongs, short of a suit for 
partition, is very remote. 

Moreover, the transiction itself is not 
a very satisfactory one. There is no 
completed sale recognizing the minor’s 
interest in the purchase, and though it is 
perhaps true that an agreement to sell 
coupled with the delivery of possession 
may be a good defence in a suit for pos- 
session by the vendor, it is not the best 
available. 

The full price also has not bean paid, 
and there is no security among people of 
this class, that it ever will be. In any 
case, I am not satisfied that the father 
has not undertaken to pay more than he 
can, and if this is so, the transaction will 
inevitably end in another suit in which 
the newly acquired land may be attached 
and sold, or probably mortgaged, and in 
the course of which the minor’s interests 
are likely to be lost sight of. 

Taking all the ciroumstances into con- 
sideration, 1 believe that, apart from the 
fact that there was no real necessity for 
the sale, the transaction is one which in 
all human probability is unlikely to 
eventuate to the minor’s separate profit, 
and most probably will lead in some 
form or other to the ultimate loss of the 
inheritance from his mother. 

This being so, it is clear that it is not 
a transaction which should be upheld by 
the Courts as it has been, on this ground. 

The second point arising is one of law. 

The main principle involved is that the 
guardian of the property of a minor has 
not an absolute but a limited power of 
disposal of the estate, under the Hindu 
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law. The test is, that this power may 
only be exercised in oases of necessity, 
and where its exercise will be for the 
benefit of the estate. What is to be 
looked to is the danger to be averbed, or 
the benefit to be conferred in the parti- 
cular instance under consideration. This 
has been laid down bv their Lordships of 
the Privy Council in the leading case 
of Hunoomanpersaud Panday v. Mt, 
Bahooee M unraj Koomoeree (l) and the 
principle has been followed in other 
analogous cases, such as Baboo Kameswar 
Per shad v. Bun Bahadoor Singh (2) and 
Prosunno Kumari Dehya v Oolab Ghand 
Baboo (3). 

In the present appeal there is on the 
facts no question of any necessity for the 
sale, and if ji|ptified at all, this must be 
on the ground of “benefit to the estate.” 
It is obvious on the one hand that one of 
the limits must be transactions of a 
speculative character, such as might pos- 
sibly turn out profitably, but contain 
an appreciable element of risk On the 
other hand, where there is margin of 
income allowing of an improvement in 
the estate by the use of some of the 
surplus together with what might be 
raised by the sale of a small portion for 
the purpose of acquiring more property 
and extending the estate, a sale might 
possibly be justified. In saying this, I 
am njt laying down a rule but merely 
indioiting oircumstances which might 
justify the sale of a minor’s estate by the 
guardian of his property. 

But as I have already stated in dis- 
cussing them, the facts here are not of 
this cnaraoter. The effect of the guar- 
dian’s transaction has been, to amalga- 
mate what was the minor’s separate and 
distinct property with that of the father, 
in such a way as to make it difficult for 
the minor to obtain his separate share, 
should he ever wish to do so, and the 
probabilities are, as I have shown, that 
if this sale is allowed to stand, the minor 
will be involve 1 in litigition and his 
property will thereby be jeopardized, 

I agree that the sale was effected for no 
necessity, an i that it is unlikely to re- 
sult in any benefit to the minor’s estate* 
It must, therefore, be set aside. 

B.K. Case remanded. 
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Mirza, j. 

S N. Grama— Plaiatiif. 

V. 

Bombay Steamships ^DetendMt. 

Original Civil Jurisdiofcion Suit No. 
2425 of 1927, Decided on Isl; Novem- 
ber 1928, 

♦ Civil P. C., O, 5. R. 17— Leaving dupli- 
cate on teapoy at defendant** residence is 
not sufficient. 

Under O. 5, R. 17, the duplioato summons 
must be affixed to the outer door or to some 
other oonspiouous part of the house in which 
the defendant resides. Merely leaving the 
duplicate summons on the teapoy of the de- 
fendant’s residence is not complying with 
requirements of O. 5, B. 17 as it cannot be 
said to be affixed to the teapoy : A, I, B, 
19B4 Pat. 446. Dist, [P 257 0 2] 

Mehta — for Plaintiff 

Mulla — for Defendant. 

Judgment/ — Defendants contended 
that the summons was not properly 
served. Shankar Bamkrishna Khopkar. 
the proprietor of the defendant firm, 
by his affidavit has stated that on 22nd 
December 1927, the plaintiff accom- 
panied by another person, who presuma- 
bly was the Sheriff’s bailiff, attended at 
his place of residence where the bailiff 
showed him a summons. Mr. Khopkar 
told the bailiff that he was going out of 
Bombay and asked him to take the sum- 
mons to 'the office of the company at 
MandvL Mr. Khopkar then left to per- 
form certain morning ablutions. On his 
return he found that the plaintiff and the 
other person had left and the duplicate 
summons was lying on a teapoy in his 
room. He picked it up and sent it to 
the office of the limited company which 
has taken over the assets and liabilities 
of the defendant firm. The plaintiff in 
his affidavit has stated that on 21st De- 
cember 1927, when he accompanied the 
special bailiff to the residence of Mr. 
S. B. Khopkar at Matunga for the ser- 
vice of summons, the bailiff gave Mr. 
Khopkar the duplicate writ of summons, 
showed him the original, and asked him 
to sign the acknowledgment on the sum- 
mons, when Mr. Khopkar asked the 
bailiff to go to the company’s office. 
Mr. Khopkar, according to the plaintiff, 
read the summons but refused to sign 
the acknowledgment. He threw away 
the summons and hurriedly went inside 
the house. The special bailiff thereupon 
1929»B/33 & 34 


affixed the duplicate writ of summons on 
the outer door of Mr. Khopkar’s place 
of residence. The special bailiff Natha- 
lal Ishwarlal Mankad is a clerk of the 
plaintiff's attorneys. In his affidavit of 
service of the writ of summons ho has 
inter alia stated that he affixed the 
duplicate of the writ of summons on the 
outer door of Mr. Khopkar's residence. 
To the same effect is the endorsement 
on the summons made by the Sheriff 
presumably on information given to him 
by the special bailiff. The endorsement, 
inter alia states that a duplicate copy 
of the summons was affixed on the outer 
door of the defendant’s place of resi- 
dence. 

Looking at the duplicate copy of the* 
summons which has been produced by 
the defendants from their file, £ find that 
it bears no sign of having been affixed 
to the outer door of the residence of 
Mr. Khopkar or to any other part of hia 
residence. The two holes it bears are^ 
the result of the file from which it has 
been produced. The appearance of thu 
duplicate copy, in my opinion, is an im- 
portant circumstance in the case which 
supports Mr. Khopkar’s version of what 
occurred at his residence on the occasion 
of the bailiff's visit. Mr. Khopkar’s 
affidavit is further supported by the 
correspondence which ensued between 
the limited company and the plaintiff’s 
attorneys on the day following the al- 
leged service of summons. I feel no 
hesitation in disbelieving the statement 
of the special bailiff and the plaintiff 
that the duplicate summons was affixed 
to the outer door of Mr. Khopkar’s resi- 
dence. 

Mr. Mehta has argued that under O. 5, 
B. 17, of the Code, the duplicate sum- 
mons need not bo affixed to the outer 
door. It would suffice, it is affixed to 
some other conspicuous part of the house 
in which the defendant resides. He 
contends that leaving the duplicate sum* 
mons on the teapoy of the defendant’s 
residence would comply with the re- 
quirements of O. 6, B. 17. This conten- 
tion seems to overlook the importance 
to be attached to the term “ affixed ” 
appearing in O. 6, ‘B. 17. If a dupli- 
cate of the summons is merely left on a 
teapoy, it cannot, in my opinion, be said 
to be affixed to the teapoy. 

Mr. Mehta has further relied upon the 
case of Nageshwar Bux Bai v. Biseswav 
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Dayal Singh (1). The ruling in that 
case is based on facts which are clearly 
distinguishable from the facts of the 
present case. In that case the defen* 
dant had accepted the duplicate sum* 
mens and had thereby prevented the 
bailiff from affixing it to his outer door. 
He had refused to sign the original sum- 
mons and had set up the plea that the 
summons had not been properly served. 
What the Court said in that case 
amounted to this, that the defendant 
would not be allowed to take advantage 
of his own wrong. On the materials be* 
fore me it cannot be contended that Mr. 
Khopkar did anything to prevent the 
bailiff from affixing the duplicate sum- 
mons to the outer door or some other 
conspicuous part of his residence. In- 
deed it is conceded that Mr. Khopkar 
threw away the duplicate summons and 
that the bailiff picked it up. iHis Iiord- 
ship concluded that the requirements 
of O. 6, B. 17, have not been com- 
plied with, and that the ex parte decree 
should be set, aside.) 

- Order aooordingl^^ 

I. B. 1924 Pat. 446=3 Pat. 236. 
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Mabten, C. J., -anp Muephy, J. 


Union Bank o/ Biyupwr— Applicant. 


V. 


Bhimrao Shrinivas7ao Joraptir~Op- 
poneat. 

Civil Revn. Appln. No. 328 of 1927# 
Decided on Uth December 1928, against 
decree of 1st Class Sub-Judge, Bijapur, 
in Sm. 0. S. No. 126 of 1927, 

(a) Provincial Insolvency Act (1920), S, 47 
—Secured creditor, course* open to 
ciated—Secured creditor proving whole debt 
and receiving dividend on whole debt wa« 
held to have relinquiihed security. 


A sooured creditor may adopt one of three 
alternatives. He can give proof for the whole 
debt and abandon his security; or he may 
value hid seourity, and prove for the balance; 
or he may ignore the insolvency 
altogether and rely on hia security. [P 259 0 1] 
Where the secured creditor not only has 
Riven proof for the whole debt but has ac- 
tually received a dividend on the whole debt, 
the correct view to take is that by his con- 
duct the creditor must be taken to have relin- 
quished bis security, because, unless he did 
80 . he had no right take the ;8tep, which he 
did, of proving, and still less had he^ny right 
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whatever to receive the dividend, which he 
did receive. [1* 260 0 1] 

(b) Provincial Insolvency Act (1920), S. 47 
(2)— “Relinquish’* covers abandonment. 

In the expression “relinquishes his seou* 
rity” in S. 47 (2) the word “relinquish” is 
sufficient to cover an abandonment by con- 
duct [P 260 0 1] 

B. A. Jahagirdar — for Applicant. 

H. B. Gtimaste— (or Opponent. 
Marten, C. J. — In this case, the ap- 
plicant, the defendant bank, claimed to be 
secured creditors of one Netnohand Raya- 
chand, now an insolvent, by reason of 
certain provisions in the articles of asso- 
ciation of the bank. For instance, Art, 
14 provides: 

“The company shall have a first and para- 
mount lion upon all the shares of any mem- 
ber for all moneys from time to time duo or 
payable to the company from him alone* or 
jointly with any other person or persons.” 

It was also given power to sell the 
shares td satisfy the lien. Then, there 
are other articles such as 141 and 142, 
which allowed the company to deduct 
any money due to it from the share" 
holder out of any dividend or bonus pay- 
able to the shareholder. 

Stopping there for a moment, we think 
it clear that the lien given by Art. 14 is 
not con&ned to the corpus of the shares, 
but covers as well the produce of the 
shares, viz , the dividends. Therefore, 
to that extent, we cannot agree with the 
judgment of the learned Judge. For in- 
stance, a mortgage or charge of land 
covers the income or rents and profits 
without express mention. 

Now it appears that this insolvent, 
Nemohand Rayachand, held some partly 
paid up shares in the bank, and that he 
became insolvent, so we are told, many 
years ^go, viz., in 1922 The bank claimed 
that at that date he was indebted to them 
in a sum of approximately Rs. 874. We 
are told that their claim is in respect of 
a money bond. I should explain that 
we have to rely for the facts very much 
on the statements of counsel, because, 
unfortunately the detailed facts have not 
been set out in any clear documents that 
are at the present moment before us. It 
also appears, from what we are told, that 
the bank proceeded to put in a proof in 
the insolvency for the whole amount of 
their debt, notwithstanding the fact that 
they were secured creditors. Further 
than that, they received a dividend on 
their proof for the whole amount of the 
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'debt. Subsequently the present proceed- 
ings have been initiated by the receiver 
in the insolvency claiming payment from 
•the bank of the dividends due on these 
particular shares. 

The learned Judge has held that, by 
their action, it must be taken that the 
^ank relinquished their security and 
^elected to prove their whole debt, and he 
has consequently passed judgment in 
favour of the receiver. I may here 
notice that it is a striking fact that, as 
far as we can see, the bank in the Court 
below never made the slightest attempt 
to amend their original proof, nor to re- 
fund the dividend they had already re- 
•oeived, and that it was not until this 
<3ourt asked their counsel whether the 
bank still proposed to retain the dividend 
•that we were for the first time told that 
the bank was prepared to restore the 
dividend. Even then it was not until 
their counsel made his speech in final 
reply that we were, for the first time, 
told that the bank would now rely on 
their security merely and were prepared 
to abandon their proof in the insolvency 
and to restore the dividend with, I as- 
sume, interest. 

Now, what is the correct legal posi- 
bion here. A secured creditor, as is well 
known, may adopt one of three alterna- 
tives. He cm prove for the whole debt 
and abandon his security; or he may 
value his security, and prove for the 
balance; or he may ignore the insolvency 
proceedings altogether and rely on his 
security. 

The question then to be considered 
here is, what is the proper inference to 
be drawn from the conduct of the bank ? 
Here, I must point out that we are 
governed by the Provincial Insolvency 
Act, and thau, unfortunately, that Act, 
with reference at any rate to the rights 
of secured creditors, is in a very attenua- 
ted form compared with either the English 
Bankruptcy Act or the Presidency Towns 
Insolvency Act. In particular, both the 
Tlnglish Act, and the Presidency Towns 
Insolvency Act, contain express provisions 
to this effect, that if a creditor puts iu a 
^rooffor his whole debt, then he is 
•deemed to surrender his security, unless 
be can show that his action was due to 
unadvertence. The particular provision 
-will be found in the English Bankruptcy 
Act of IttBS, 8oh. 1, B* 10, and in the 
•ieorresponding Consolidation. Bankruptcy 


Aot of later years. Then, as far as the 
Indian Presidency Towns Insolvency Act 
is concerned, this particular provision 
will be found in Sch. 1, B. 11. 

Further, the English authorities illus- 
trate the oases where a creditor is deemed 
to have relinquished hia security. ♦ One 
instance will be found in In re Bowa: Ex 
parte West Coast Gold Fields^ Ltd, (l), 
a case somewhat resembling the present 
case and it was held in that particular 
case that there was no inadvertence, and 
accordingly, the company was refused 
liberty to amend its proof. 

Then In re Safety Explosives, Ltd, (2) 
a decision of the Court of appeal, oertain 
solicitors* who had a lien for costs, ban- 
ded over their security to a purchaser, 
and they were refused leave to amend 
their proof. Another decision in point is 
by Lord Chelmsford in Stammers v. Elli^ 
oU (3), which is under the old Bankruptcy 
law. There an executor proved a debt 
in the bankruptcy and received a divi- 
dend, and it was held that he had there- 
by abandoned his right of retainer. 

On the other hand. In re Henry Lister 
& Co. Ltd. : Ex parte Huddersfield 
Banking Co. (l). North, J., allowed a 
creditor to amend his proof where he had 
made the mistake of thinking that a par- 
ticular security was collateral and not a 
direct security. In In re Maxson Ex 
parte Trustee (5), Horridge, J., also al- 
lowed an amendment of the proof where 
he thought that the proof originally put 
in by the secured creditor had been put 
by inadvertence. 

We have not been referred to any 
authority on the Indian Presidency Towns 
Insolvency Act, nor have we been re- 
ferred to any authority on the Act we 
have to deal with. And here I must 
emphasise that the English authorities 
are based on special rules, whereas here 
we have no specific rules of the kind. On 
the other hand, the Aot which we have 
to deal with, does lay down what a credi- 
tor is obliged to do. 8. 47 deals with 
the duties of a secured creditor, and sub- 
S. (2) says: 

(1) U904jTk. B. 489=73 L. J. K. B. 852=*U 
Mansoa 272=52 W. R. 608=91 L. T 101 

(2) L1904J 1 Oh. 226=*7S L. J. Oh. 184=11 
Manson -76=52 W. R. 470=90 L. T. 331. 

(3) tl868J 8 Oh. 195=37 L. J. Oh. 353=16- W. 
R. 489=18 L.T. 1. 

(4) [1892J 2 Oh. 417=61 L. J. 01^J21=40 W. 
K. 689=67 L. T. 180. 

(6) [1919J 2 K. B. 880=88 L. J. K. B." 854— 
121 L. T. 616. 
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^‘Where a secured creditor relinquishes his 
security for the general benefit of the oredi* 
tors, he may prove for his whole debt.’* 
and then, sub-S. (6) says: 

**Where a secured creditor does not comply 
with the provisions of this section, he shall 
be excluded from all share in any dividend.” 

As regards the expression '^relinquishes 
his security, I think the word * re- 
linquish*' is sufficient to recover an aban- 
donment by conduct. 

Now here, not only, was there proof 
for the whole debt, but the bank has ac- 
tually received a dividend on the whole 
debt. Under these circumstances, 1 
think, the correct view to take is that by 
their conduct the bank must be taken to 
have relinquished their security, because, 
unless they did so, they had no right to 
take the step, which they did. of proving 
and stillless had they any right what- 
ever to receive the dividend, which they 
did receive. Indeed if the contrary 
course was the one adopted by the bank, 
viz., that they wished to retain theit 
security, then they deliberately adopted 
a course of conduct, which would be 
something like obtaining money by false 
pretences. Therefore, weighing those 
two alternatives, I hesitatingly adopt 
the first as being consistent with honest 
conduct, and I would refer to S. 114, Evi- 
dence Act, as assisting the Court in arriv- 
ing at that conclusion. 

There is one further alternative which I 
have yet to consider, that is, the point of 
alleged inadvertence by the bank of their 
rights as secured creditors under the 
Articles of Association. Now as far as 
we can see there is not one word in this 
case from first to last of inadvertence by 
the bank until their pleader made men- 
tion of it to us. On the contrary, as I 
have already pointed out, the bank took 
this extraordinary course that even in 
the lower Court they never attempted to 
amend the proof, nor is there anything to 
show that they were ever willing to re- 
fund the money. In fact, therefore, the 
line that they took before the learned 
Judge was really carrying out the line of 
conduct which they first of all adopted, 
ty which they intended to prove for the 
whole debt and intended to receive the 
dividend. In law, therefore, they could 
not also retain their security. Under 
these circumetances, there is really no 
question of inadvertence. Nobody has 
ever gone into the wiltness-box to set up 
or explain the alleged inadivettenoe. This 


present plea breaks down therefore on the* 
facts, quite apart from the objection thah 
a new case of this nature should not be* 
allowed in revision. ^ 

In the result, I have come to the con- 
clusion that there were here materials^ 
on which the learned Judge in law was- 
entitled to arrive at a decision againsh 
the bank. Accordingly, I would direok 
this rule to be discharged with costs. 

Murphy, J. — I agree. It seems^ 
looking at the conduct of the defendant 
bank, that the only inference wo caR 
draw is the one which has been arrived- 
at by the learned Subordinate Judge, i. 
e., that the bank elected to act under the<' 
first part of 8. 47, Prov. Ins. Act. The^ 
bank has never attempted to show thair 
there was a mistake and has never ap- 
plied for an amendment, or put forward 
the plea of inadvertence, and, on the facts- 
of the case, I think that the learned Sub- 
ordinate Judge's decree was correct and 
should not be interfered with in revision. 

B.K. Rule discharged, 
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Marten, 0. J., and Murphy, Jv 

Harilal Ghimanlal — Applicants. 

V. 

Pehladrai and Go . — Opposite Party, 

Civil Bevn. Appln. No. 149 of 1928, 
Decided on 18th December 1928. 

^ Principal and Agent — Commission 
agent personally liable for price — Property 
vests in agent — He has right to resale or to 
stop in transit. 

Where a commission agent, by contracting 
personally renders himself personally liable 
for the price of goods bought on behalf of hia 
prinoipal, the property in the goods, as bet- 
ween the prinoipal and agent, vests in the^ 
agent, and does not pass to the prinoipal until 
he pays for the goods, or the agent intenda 
that it shall pass, and the agent has the samo 
rights with regard to the disposal of the gooda 
(resale), and with regard to stopping them in 
transit as he would have had if the relation 
between him ?>nd his prinoipal had been thali 
of seller and buyer. [P 261 0 21 

B, J. Thahor — for Applicant. 

W. B. Pradhan — for Opposite Party. 

Marten, C. J. — This is a contest bet- 
ween an Ahmedabad commission agent as 
plaintiffs and their Delhi prinoipal as 
defendants, and the point is, whether the 
plaintiffs had any power to sell the gooda 
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tkey purchased on behalf of the defen-* 
dants, when the defendants failpd to re- 
tire certain drafts in payment of the 
goods. I say commission agents because 
we accept the finding of the learned 
Judge that" that was the true relationship 
between the parties at the outset of the 
transaction. 

On the other hand, we have it here 
that the agents bought these goods per- 
sonally and paid for them, and that as 
between themselves and their own ven- 
dors they were acting, in effect, for an 
undisclosed principal, and were accord- 
ingly personally liable to them. We 
^arther think that on the facts of this 
case when the goods were forwarded to 
Delhi, they were merely sent, in effect, 
to the plaintiffs* own agents, viz , their 
bankers, and that the property did not 
pass to the defendants. What the plain- 
tiffs did was to send the railway receipt 
forward to their bankers with the drafts, 
and the railway receipt was only go bo 
handed over by the bank, when the draft 
was retired by the defendants. This is 
borne out by the letter of ^the defendants 
of 13th September 1926, in which they 
requested the plaintiffs to instruct the 
bank to get the goods of the above draft 
cleared and stored in the bank’s own go- 
down, and that they would pay as early 
as ^ssible. It was really, therefore, an 
ordinary case of payment against docu- 
ments. 

The defendants, however, failed to 
carry out their duty, viz., to indemnify 
their agent under S. 222, Contract Act. 
They, therefore, broke the terms of what 
was a purely business arrangement, viz., 
to pay for the goods and pay also the 
railway freight. Thereupon, after notice 
by telegram, the plaintiffs sold the goods. 
The exact date of the * resale does not ap- 
pear and no complaint was made as to 
^hat. The suit is brought to recover the 
idifference between what the plaintiffs 
have paid for the goods (including ex- 
penses incurred) and the proceeds of the 
sale. 

The learned Judge held that in law the 
suit would not lie as the commission 
agents had no power of sale but bad only 
A lien and that their remedy was to sue 
lio be indemnified. It does not, however, 
jbppear that the attention of the learned 
Judge was drawn to the following pass- 
tage in Bowstead on Agency, 7th Edo., at 
ip. 265 ? 
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** Where an agent, by oontraoting person- 
ally, renders himself personally liable for the 
price of goods bought on behalf of his prin- 
cipal, the property in the goods, as between 
the principal and agent, vests in the agent, 
and does not pass to the principal until he 
pays for the goods, or the agent intends that 
it shall pass, and the agent has the same 
rights with regard to the disposal of the goods 
and with regard to stopping them in transitu 
as he would have had if the relation between 
him and his prinoipal had been that of seller, 
and buyer.** 

Many English authorities are referred 
to m support of this statement, and we 
see no adequate reason why this part of 
the law of principal and agent as it ex-| 
ists in England should not apply in 
India. It is true that this precise state* 
meat is not found in the Indian Contract 
Act, but the Indian Contract Act is not 
exhaustive, and, speaking for myself, this 
provision appears to me to be good sense. 
What the defendants really ask hero is 
that their commission agents should be 
obliged to carry the burden of the whole 
of these goods for an indefinite period 
until it pleases the defendants to pay, or 
alternatively that the defendants should 
only pay when a suit is brought against 
them and a decree is obtained and exe- 
cuted. Knowing that one party is at 
Ahmedabad and the other at Delhi, and 
knowing the possibilities of delay in 
Indian litigation, great injury might be 
eluded to a commission agent if it was to 
be laid clown that there was no remedy 
open to him except a law suit to enforce 
his just rights. 

Under these oiroumstances, with all 
respect to the learned Judge, I am unable 
to agree with his decision. I think the 
case must be dealt with on the basis that 
in law the plaintiffs were entitled to sell 
and that accordingly this action would 
lie. But as regards the details we are not 
in a position to give judgment to-day for 
the plaintiffs for the alleged balance with- 
out further evidence on the figures or else 
an aooount. 

Accordingly, our order will be, rule 
absolute, decree set aside, remand to the 
trial Court to determine the quantum of 
damages suffered by the plaintiffs on the 
basis that the plaintiffs were entitled to 
sell the goods in question and that the 
present suit would lie in law. 

With regard to the costs,* the respon- 
dents must pay the costs of this appli- 
cation. The costs in the original Court 
will be costs in the cause and should be 
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dealt with by the learned Judge on the 
remand. 

Murphy, J.— I agree with the judg- 
ment just delivered by the learned Chief 
Justice and I have nothing to add to 
what he has said on the point. 

R.K. Decree set aside . 
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Patkar and Murphy, JJ. 

Pandarinath XifeaZaZ— Appellant. 

V. 

Thakoredas Shankardas Vani — Res- 
pondents. 

Letters Patent Appeal No. 45 of 1926, 
Decided on 5th December 1928, against 
order of Percival, J., in Appeal No. 37 of 
1926. 

^ ^ (a) Civil P. C., O. 9, R. 9 — Limitation 
Act, 3> 5 made applicable by rule under 
S. 122 to application under O. 9, R. 9 — Rule 
if intra vires and retrospective*— Limitation 
Act, S. 5 and Art. 164. 

The extension of the provisions of S. 5, 
Lim. Aot, to an application under Civil P. C., 
0. 9, R. 9, IS not an enactment of a new 
period of limitation. S. 5 is not in any way 
amended or repealed. The change effected 
by the rule under Civil P. C , S. 122, relates to 
the procedure governing applications to res- 
tore suits, dismissed for default, to the file. 
The application was governed by Limitation 
Aot, Art. 164, and it continued to bo governed 
by the same article. The rule, therefore ex- 
tending S. 0 , Lim. Act, to O. 9, B. 9 is intra 
vires and is retrospective : A. I. R, 1925 Mad. 
14 (F.B.); 35 All. 227 (P.C.), ReU on., {Case law 
discussed.) [P 263 C 2] 

(b) Interpretation of Statutes — Appeal — 
Right to. 

A right of appeal is not a mere matter of 
procedure • A. I. B. 1927 P. C. 242 (P. C.), Ref. 

[P 264 C 1] 

(c) Transfer of Property Act, S« 52 — Ap» 
peal— Words — Suit. 

A suit and all appeals made therein are to 
be regarded as one legal proceeding : 6 B. H. 
C. 166; 16 Gal. 267 (P. B) ahd 3 Bmn. 214, Rel. 
on . [P 264:C 2] 

H. Coyajee and J. B. Gharpure — for 
Appellant. 

W. B. Pradhan--(oT Respondents. 

Patkar, J. — This is an appeal against 
the order of the Joint First Class Sub- 
ordinate Judge of Dhulia rejecting An 
application to restore the suit to the file. 
The plaintiffs filed suit No. 197 of 1918 
to recover possession of the properties in 
suit. It is alleged that their pleader, 
Mr. Dev, compromised the suit without 


their consent and a decree was passed ia> 
terms of the compromise. The plaintiffs 
filed suit No. 25 of 1922 to set aside 
the compromise decree on the ground that 
the pleader had no authority to compro^ 
mise the suit, and, therefore, the decree* 
was not binding on them. This suit waa 
dismissed on 15fch January 1923, as their 
pleader Mr. Shidore was absent, and on 
the advice of their pleader they filed an 
appeal against the order of dismissal. 
The appeal was dismissed on 30th June 
1925, on the ground that the order wasi 
not appealable. The plaintiffs, there- 
fore, made an application on 18th June* 
1925, to restore the suit to the file^ 
under 0.'9, R. 9, Civil P. C. The learned 
Subordinate Judge held that the appli- 
cation was beyond time under Art. 164,. 
Lim. Act, and that under S. 5, Lim. Act* 
the delay could not be excused. An ap'- 
peal is filed against the order rejecting 
the application to restore the suit to the 
file. 

The provisions of S. 5, Lim. Act, 1908, 
were made applicable to applications' 
under O. 9, R. 9, by a rule made by thi9 
High Court under S. 122, Civil P. 0. andl 
published in the Bombay Government 
Gazette on 2lst December 1927. 

It is urged on behalf of the respon- 
dents that the rule made by the High 
Court under S. 122, Civil P. C. was ultrsk. 
vires, that the High Court had no power 
to frame a rule modifying expressly or 
by necessary implication a rule of limi- 
tation prescribed by the Limita-^ 
tion Act, and that the word ‘‘rule*’ itt 
“by any enactment or rule” in S. 5, Lim. 
Act, has been dropped by the amending 
Act 10 of 1922. The present rule does 
not alter expressly or by implication thCt 
period of limitation. The tule framedv 
by the High Court applies a sectioA 
of the Limitation Act which itself 
provides Jor such an apolication. The- 
existence of Cl. (3) In R. 9, O. 22, shoWe 
that the provision of extending S. 5, Lim. 
Aot was deliberately placed in 8oh.‘ 
Civil P. C. The High Court has poweit 
under S; 122, Civil P. C., to tegulate the 
procedure of the civil Courts subject to 
their superintendence, and has powat bfc 
such rules to annul, alter or add to all 
or any of the rules in 8oh. 1. “Bnact- 
meat,” under S. 8, 01. 17, Qenemt 
Clauses Aot, would include any provision 
contained in any Aot. The words “by 
any enactment or rule” have boon 
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changed into “by or under any enact- 
ment.” The words “by or under” are 
more extensive than the mere word “by.” 
The words “under any enactment” would 
mean under any provision contained in 
any Act, and would not be covered by the 
words “by any enactment,” and would 
cover the rule-making power under any 
provisions of the Act, e. g., S. 122, Civil 
P. C.: see Manibhai v. Nadiad Gity 
MuniGipality (l). Such rules are to be 
as effectual as if they were part of the 
statute itself: see Institute of Patent 
Agents v. Lookivood (2) and Shankarlal 
V. Dakor Temple Committee (3). Simi- 
lar contentions were considered and 
overruled by the Madras High Court in 
the Full Bench decision in the case of 
Krishnamachariar v. Srirangammal (4), 
where it was held that the rule framed 
by the High Court applying S, 6, Lim. 
Act to applications under O. 9, R. 13, 
Civil P. C., is intra vires. 

It is further urged on behalf of the res- 
pondents that suit No. 197 of 1918 hav- 
ing been dismissed, the change effected 
by the rule should not be given retros- 
pective effect as it affectei the rights of 
the defendants under the decree, and 
reliance is placed on the decisions in 
Bamakrishna Chetty v Sicbbaraya Iyer 
(5) and Qirish Chandra Basu v. Apurba 
Krishna Dass (6). in In re Joseph 
Suche & Go., Ltd. (7). it was held by 
Jessel, M. R. (p. 50) : 

“It is a general rule that whoa the legis- 
lature alters tha rights of parties by taking 
away or oonfatring any right of action, its 
enactments, unless in express terms they ap- 
ly to pandiug actions, do not aflect them. 
But] there is an exception to that rule, 
namely, . . . where enactments merely affect 

procedure and do not extend to rights of aotiou. 
>) 

Bufc there is no vested right in proce- 
dure or costs; see Graies on Statute law, 
p. 332, In Gajanan v. Waman (8) 
Beaman, J., expressed a doubt (p. 883): 
“whether it is strictly accurate to say that 
the law of limitation is always a law of pro- 
cedure, that is to say, a purely adjective la\ 7 , 
for amongst its other consequences, it cer- 
tainly has the creation of rights by prescrip- 

(1) A. 1. R. 1027 Bom. 55===51 Bom. 105. 

(2) [1894] A. C. 347. 

(3) A. I. R. 1926 Bom. 179, 

(4) A.I.R. 1926 Mad. 14=47 Mad. 824 (P.B ). 

(5) [1913] 38 Mad. 101=18 1. C. 64=(1913) 
M. W. N. 303.^ 

(6) [1894] 21 Cal. 940(P.B.). 

a [1875] 1 Oh. D. 48. 

[1910] 12 Bom. L. R. 881=8 I. 0, 189, 


tiou and if those rights have vested in ialivi- 
duals under one law of limitation,’* 
it cannot be 

“seriously argued that they can be divested by 
the introduction of a new law of limitation.’* 

It was,^ however, held in Qurupadapa 
Basapa gV. Virbhadrapa Irsanagapa^ 
(9) that the law of limitation appli- 
cable to proceedings in execution is- 
not the law under which the suit was 
instituted but the law in force at the* 
date of the application for execution, and 
that Acts of Limitation like other laws 
relating to procedure apply immediately 
to all steps taken after they have come 
into force except when some provision is 
made to the contrary. The same view 
was taken in Shib Shankar Lai v. Soni 
Bam (10), which want up to the Privy 
Council in Soni Bam v. Kanhaiya Lai 
(11), where it was held that the law of 
limitation applicable to a suit or pro- 
ceeding is the law m force at the date* 
when the suit or proceeding is instituted 
iiuless there is a distinct provision to the 
contrary. The extension of the provi- 
sions of S. 5, Lim. Act to an application 
under 0. 9, R. 9, is not * an enactment of 
a new period of limitation. If there had 
been an alteration in the law of limita- 
tion, different considertations would have 
prevailed. The change effected by the 
rule under S. 122, Civil P. C., related to 
the procedure governing applications to 
restore suits, dismissed for default, to. 
the file The application was governed 
by Art. 164, Lim. Act, and it continued 
to be governed by the same article. The 
application filed beyond thirty days, as 
required by Art. 161, was beyond time. 
The new rule relaxes the rigour of the 
law by extending the provisions of S. 6, 
to applications under 0. 9, R. 9. Tho 
application was beyond time, but the 
procedure of the Court was amended by 
enabling the Court to excuse the delay 
in such an application. S. 5, Lim. Act, 
was not in any way amended or repealed, 
It was extended by the rule under S. 122 
Civil P. C., to an application under 
O. 9, R. 9. 

In Bepublic of Costa Bica v. Erlanger 
(12) Hellish. L. J,, held that (p. 69) 
“no suitor has any vested interest in the 

9) [1883] 7 Bom. 459. 

10) [1909] 32 All. 33 = 3 I, C. 725 = 6 
A. L. J. 981. 

(11) [1918] 35 All. 227 = 19 I. 0. 291 = 4. 
1 . 4. 74 (P.O.). 

(12) £1876] 8 Oh. D. 62, 
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<3our80 of procedure/* la Warmt v. 
Murdoch (13) it was held by James, L.J. 
that (p. 762) ‘'ao one has a vested right 
in any particular form of procedure**, and 
in Wright v. Hale (14) it was held by 
Pollock, G. B. that (p 231) ; 

** when an Act alters the proceedings which 
are to prevail in the administration of justice, 
and there is no provision that it shall not 

apply to suits then pending it does 

apply to such actions.** 

The general principle seems to be that 
alterations in the procedure are always 
retrospective unless there be some good 
reason against it : see Maxwell’s Inter- 
pretation of Statutes, p. 401. Acts which 
take away vested rights ought not to be 
oonstrued as having retrospective opera- 
tion, but the case is different with regard 
to Acts regulating practice and proce- 
dure. The cases relied on on behalf of 
the respondents affected vested rights. 
The case would be different where an 
amendment of the law takes away any 
vested rights or affects a right of appeal. 
A right of appeal is not a mere matter 
of procedure : see Colonial Sugar Befin* 
ing Co, v. lrving''{l^) and Delhi Cloth k 
General Mills Go. v. Income-tax Com- 
missioner (16). 


Having regard to the object for which 
the rule was enacted, namely, to relievo 
the rigour of the law without affecting 
any period of limitation or interfering 
with vested rights, we think that the 
rule made by the High Court effected a 
change in procedure and should be given 
retrospective effect so as to apply to 
pending proceedings. 

It follows, therefore, that the rule i£ 
intra vires and would apply to pending 
proceedings. The rule was made applic- 
able during the pendency of an appeal. 
A suit and all appeals made therein arc 
to be regarded as one legal proceeding : 
see Batanohand Shriehand v. Hanmant- 
rav Shivbakas (19) and Deb Narain 
Dutt V. Narendra Krishna (20). In 
Ghinto Joshi v Krishnaji Narayan (21) 
West, J. observes that (p. 216) ; 

“The legal pursuit of a remedy, suit, appeal, 
aud second appeal, are really but steps in 
a series of proceedings connected by an in- 
trinsic unity.** 

The rule, therefore, framed by the High 
Court would apply to the application 
made by the plaintiffs to set aside the 
decree under 0. 9, E. 9. 

We would, therefore, reverse the order 
of the lower Court and remand the case 


In Hajrat Akramnissa Begam v. 
Valiulnissa Begam (17), where in con- 
eidering the question whether S. 4, 
Act 6 of 1892, which declared S. 647 
of the old Civil P. C., correspond- 
ing to S. 141 of the present Code in- 
eippli cable to applications in execution, 
deprived a party of the remedy under 
8. 103 of the old Civil P. C,, correspond- 
ing to 0. 9, B. 9, for restoring to file an 
application for execution which has been 
dismissed for default, it was held that 
alterations in forms of procedure are ret- 
rospective in effect and apply to pending 
proceedings. A similar view was taken 
in Fateh Chand v. Muhammad Bakhsh 
(18). Further, under 8. 122, Civil P. C., 
the rule was framed for regulating the 
procedure of the civil Courts subordinate 
to the superintendence of the High Court. 

(18) [1877 ] 4 Oh. D. 750. 

(14) [1860] 6 H. & N. 327 •= 6 Jur, (u.s.) 
1212=»8 L. T. 444. 

(15) [1905] A. 0. 869 = 91 T. L. R. 513 =» 92 
L. T. 738=74 h. J. P. 0. 77. 

(16) A. I. R. 1927 P. 0. 242=9 Lah. 284=64 
I. A. 421 (P.O.). 

17) [1893] 18 Bom. 429. 

18) [1894] 16 All. 259 = (1894) A. W, N. 
74 (P.B.). 


for disposal on the merits. Costs costs 
in the application. 

Murphy, J. — The applicants in this 
proceeding had sued to have set aside the 
decree in Special Regular Suit No. 197 
of 1918 of the Dhulia Court, on the 
ground that the suit had unauthorizedly 
been compromised by the pleader repre- 
senting them. This, applicants* uecond 
suit, was dismissed for default on 15th 
January 1923. They next appealed against 
the order of dismissal, but their appeal 
was rejected by the District Court as 
mistakenly undertaken. Their next step 
was to apply to have their suit restored 
to file. 

The learned First Class Subordinate 
Judge decided that their application was 
not in time, and that the delay could 
not, in the circumstanceK, be excused. 
Their appeal to this Court, against this 
order was dismissed summarily, and 
hence the present appeal under the Let- 
ters Patent. 

The learned Subordinate Judge held 
that S. 6, Lim. Act, did not apply to an 

(19) [1869] 6 B. H. 0. 166. 

(20) [1889] 16 Cal. 267 (P.B.). 

(21) [18793 8 Bom. 214, 
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that the delay oould, therefore, not be 
oxoused, under that section. The real 
f>oint is that at the hearing of the ap- 
peal under the Letters Patent on adtnis- 
eion, the Bench of this Court which 
heard it held that in view of the ruling 
in Mahadeo v. Lakshminarayan (22), S. 5 
Lim. Act, oould not be held to apply to 
an application made under 0. 9, B. 9, 
but suggested that a rule applying it 
should be made, and meanwhile admit- 
ted the appeal. 

The rule has since been made by this 
Court on 2l8t December 1927, under the 
powers conferred on it by S. 122, Civil 
P. C. It has been objected at the hear- 
ing that :i 

(l) The new rule is ultra vires of the 
powers of this Court ; and (2) that it 
cannot in any case operate retrospec- 
tively. 

On the first point, I think Mr. Pra- 
dhan’s objection is not arguable. Under 
S. 122, Civil P. C , this Court has power 
to annul, alter or aid to any of the rules 
in Sch. 1 of the Code ; and the amend- 
ment has been made after previous 
publication in accordance with that 
power. A similar amendment to 0. 9, 
B. 13, made by the High Court at Madras, 
was challenged in the case of Krishna^ 
maohariar v. Srirangammal (4), and it 
was held not to be ultra vires of the 
power given by S. 122, Civil P. C. The 
additional proviso to the rule does not, 
in itself, purport to give retrospective 
effect to the change it makes, and the 
•question consequently arises: whether as 
a mere alteration in a rule of procedure, 
it should be deemed to have retrospec- 
tive effect; or if, as a substantial altera- 
tion of the law affecting existing rights, 
it should be confined in its operation to 
matters arising since it was made. 

The general rule touching the point 
in question is, that every statute which 
takes away^r impairs vested rights, ac- 
quired under the previously existing law, 
must be presumed to be intended not to 
bave retrospective operation. Bat this 
presumption is not applicable to enact- 
ments affecting procedure, or practice; 
iov no one has a vested right in proce- 
dure and practice. Alterations in proce- 
dure, therefore, are held to be retrospec- 
tive, unless a good reason to the contr ary 

(22) A. I. R. 1925 Bom. 521^49 Bom. 889. 


is a vested right, and it is on this ground 
that S. 154 of the Code has been enacted. 

Now, the present applicants have no 
vested right in any appeal. When their 
second suit was dismissed for default, 
they could either have applied in time 
to have the order set aside; or have pray- 
ed for a review. They adopted neither of 
these courses, but appealed to the District 
Court. No appeal lay to that tribunal, and 
the appeal necessarily, failed; and since 
by then the time within which the reme- 
dies opened to them could be prosecuted 
was past, the decree in their suit became 
final, and they are precluded -from bring- 
ing a fresh suit on the same cause of ac- 
tion. The consequence is, that the dec- 
ree in suit No 197 of 1918, and the com- 
promise it effected, will stand, unless the 
new rule has a retrospective effect. 

But from the point of view of the dec- 
ree-holder in Suit No. 197 of 1918, the 
result is different. His decree was not 
appealed against and was final, subject 
to being set aside in a suit framed for 
the purpose. Such a suit was framed, 
and ended as already stated, and in a 
way it may be said that the effect of the 
new rlile, if it is given retrospective 
effect to, will be to deprive his decree of 
the finality it would have had as not be- 
ing susceptible of again being challenged 
in another suit. 

This is more or less the situation en’ 
visaged in the remarks of Beaman, J., in 
Oajanan v. Waman (8), though it has 
been held in some reported cases that the 
law of limitation is adjective law. 

The real test appears to me to be, whe- 
ther the new rule is essentially an al- 
teration of the procedure of the Court or 
one of a rule of limitation, or affecting a 
right of appeal 

This alteration, though it may possib- 
ly have the effect of granting the appli- 
cants’ prayer to have the order of dis- 
missal sat aside, if they can show suffi- 
dent ground, does not appear to me to 
affect any vested right in the decree-hold- 
er on the other side. It does not alter 
the law of limitation, or that of appeal. 
All it does is to invoke the general ex- 
ception contained in S. 5 in oases falling 
within 0. 9, R 4, enabling an order of 
dismissal to be set aside on sufficient 
cause being shown. 
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Even if looked at in its aspeot of 
affecting the law of limitation, there is 
some authority for the view that altera- 
tions in it are matters of procedure. I 
refer to the oases reported in Shib Shan^ 
kar Lai v. Soni Bam (10). Again, strictly 
speaking, the new rule is not an altera- 
tion in the law of limitation itself, but 
in the application of one of the general 
exceptions to be found in that law to it. 

I think, looking at all the circumstan- 
ces, the change really amounts to one of 
procedure, and if so, there can be no 
vested right in it. 

I agree with my learned brother Pat- 
kar, J., that, in the first place, the rule 
made by this Court, applying S. 5, Lim. 
Act, to proceedings under 0 9, R 9, is 
not ultra vires; and also in his view 
that, since these proceedings are still 
pending and that the new rule is one 
affecting practice and procedure only, it 
applies retrospectively to the application 
which this appeal is about, and to the 
order proposed by him that the lower 
Court's order be reversed and that the 
matter be remanded to the original Court 
for a decision on the merits, and that the 
costs should be ojsts in the application. 

p.r./r,k Case remanded. 
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Mirza and Murphy, JJ. 
Emperoj — Applicant. 

V. 

Laly a Bapu Jadhav — Accused. 
Criminal Eevn. Appln. No. 374 of 
1928, Decided on 18th January 1929, 
against conviction and sentence passed 
by the Presidency Mag., Bombay. 

^ (a) Bombay Prevention of Prostitution 
Act (11 of 1923), S. 7< — Mistress is not neces^ 
sariiy prostitute. 

The idea underlying prostitution is that a 
woman should surrender her body for a mone- 
tary consideration to some one who is .not in 
law entitled to have sexual intercourse with 
her. The position of a mistress is not neces- 
saril} that of a piostitute. The relationship 
is of a more permanent nature than the 
casual relationship implied in prostitution. 
Having a stray paramour would not consti- 
tute a woman a prostitute. [P 266 0 2] 

(b) Bombay Prevention of Prostitution Act 
(11 of 1923), S. 7— Scope. 

The matter whether a woman is an ordinary 
or common prostitute rests more on degree 
than on kind. [P 266 O 2] 

U, L, Shah and D, S. Babrekar — for 
Accused. . 

P. B Shingne — for the Crown. 


Mirza, J. — The finding of the learned 
Magistrate is that the accused applicant 
along with the original two accused and 
one Pakirya brought down the girl 
Parvati alias Shivi from Thana to Bom- 
bay and took her to the brothel of ono 
Bhagirthi. It is contended on behalf of 
of the applicant that Parvati was already 
a prostitute before she was brought down 
to Bombay and hence in law no offenoo 
was committed. The words in S. 7 of 
Bombay Act 11 of 1923 are “becoming a 
prostitute.” A person who is already a 
prostitiute, it is contended, cannot be said 
to become one afterwards. The evidence* 
of Parvati 's prostitution on which reli- 
ance is placed is that whilst she was in 
Thana she was in the keep of a G. I. P. 
Railway porter for about four years and 
during that time she also had a param- 
our. Such facts, in our opinion, are not 
sufficient to constitute a woman a prosti- 
tute. The idea underlying prostitution 
is that a woman should surrender her 
body for a monetary consideration to 
some one who is not in law entitled to 
have sexual intei course with her. The 
position of a mistress is not necessarily 
that of a prostitute. The relationship is 
of a more permanent nature than the 
casual relationship implied in prosti- 
tution. Having a stray paramour would 
not in our opinion constitute a woman 8 
prostitute. Mr. Babrekar has also relied 
upon the distinction between a commor 
prostitute and an ordinary prostitute 
According to his contention an ordinary 
prostitute is one who leads an unchast< 
life and a common prostitute is one whc 
is available to any man who pays a price 
for her virtue. We do not agree thal 
such a distinction is contemplated b] 
Bombay Act 11 of 1923. The matter 
in our opinion, appears to rest more or 
degree than on kind. The evidence doej 
not establish that Rarvati was a prosti 
tute before she was brought down tc 
Bombay. In our opinion the Magis- 
trate's judgment is correct anffthis appli- 
cation fails. The application is rejected 
and the conviction and sentence con- 
firmed. The accused must surrender to 
his bail-bond and serve the remainder off 
the sentence. 

Murphy J.— -I agree. 

R*K Application rejected^ 
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Marten, 0 J. and Murphy, J. 

Sadashiv Lakshman Deo — Applicant. 

V. 

Badhabai Vishnu Sathe — Opposite 

©ivil Eevn. Appln. No, 94 of 1928 
Decided on 17th December 1928, against 
decision of Asst. Judge, Thana, in Appeal 
No. 157 of 1926. 

Bombay Revenue Jurisdiction Act (1876), 
S. 4 (c) — Buffalo attached in execution of 
decree in assistance suit — Attachment raised 
on pledgee’s objection — Suit against pledgee 
for damages for fraudulently inducing mam- 
latdar to raise attachment and thus prevent- 
ing realization of rent decree dees not lie— • 
Tort. I 

Mamlatdar passed a decree in R's favour in 
an assistance suit for rent. In the course of 
the execution proceedings under that decree 
B got attached a buffalo belonging to O. On 
this S applied to the mamlatdar to raise the 
attachment on the ground that the buffalo 
had been pledged to him, and the mamlatdar 
accepting his allegation did so. R sued for 
damages alleging that S fraudulently put for- 
ward a claim to the buffalo and thus pre- 
vented R from realizing his decree. 

Held : {per Marten^ C, J .) — No action in tort 
to obtain damages for fraud, in inducing 
the mamlatdar to decide the attachment ques- 
tion in his favour, would lie, the result of the 
suit substantially being to rehear the decision 
of the mamlatdar on the very point as to 
whether the buffalo was pledged to S. 

[P 268 0 1] 

Held', {pe) Marphy^J ,) — The case arose out 
of the execution proceedings in the assistance 
suit and was barred by S. 4 (c). [P 2G8 0 2] 

K, V. Joshi — ^for Applicant. 

P. V. Kane — for Opposite Party. 

Marten, C. J. — This is a story about 
a buffalo. Many pages of judgment are 
before us. And e^ven that does not ex- 
haust the literature on the subject, be- 
cause, prior to the two judgments before 
us, there were proceedings in the mam- 
latdar’s Court in which the buffalo in 
question was attached in execution of the 
mamlatdar’s decree. It appears, how- 
ever, from a judgment in the case that 
the real dispute between the parties is 
not as to the buffalo, but arises over some 
faction dispute in connexion with rival 
schools. Under those circumstanoes it 
is perhaps not surprising that the parties 
have succeeded in raising a large number 
of technical points, and that their in- 
genuity has resulted in the bringing of 
the present curious form of action for 
which no precise precedent has been 


cited to ^s. The buffalo is said to be» 
worth Rs. 160. There is some reference* 
as to the buffalo's milk and its calf, but 
the present judgment is confined to the^ 
buffalo. 

In so far as one can consider this case* 
at all seriously, the main point of law 
seems to be this. The mamlatdar rightly 
or wrongly decided that the buffalo ia 
question had been pledged by the judg- 
ment-debtor with the present applicant 
Accordingly, the attachment was raised. 
The legal question, therefore, is, can the^ 
attaching creditor subsequently bring in 
the civil Courts an action for that against 
the person who put forward this success- 
ful claim to be a pledgee of the buffalo ?' 
Apparently that point has not been con- 
sidered in either of the lower Courts. I 
gather it was first suggested by my bro- 
ther Baker when the case came up for 
admission. 

Now this is a serious point of law and 
I may refer to what James, L. J., says in 
Flower v. Lloyd (1) (p. 333) : 

'‘Whore is litigation to end if a judgment 
obtained in an action fought out adversely 
between two litigants sui juris and at arm’s 
length could bo set aside by a fresh action on 
the ground that perjury had been committed 
in the first action, or that false answers had 
boon given to interrogatories, or a misleading 
production of documents, or of a machine, or 
of a process had been given? There aro hun-- 
dreds of actions tried every year in which the 
evidence is irreconcilably conflicting, and 
must be on one side or other wilfully and 
corruptly perjured. In this caso, if the plain- 
tiffs had sustained on this appeal the judg- 
ment in their favour the present defendants, 
in their turn, might bring a fresh action to 
set that judgment aside on the ground of per- 
jury of the principal witness and subornation 
of perjury ; and so the parties might go on 
alternately ad infinitum.” 

Then the learned Judge proceeds- 
(p.,334) ; 

“The Court ought to pause long before it 
establishes a precedent which would or might 
make in numberless cases judgments supposed 
to be final only the commencement of a now 
series of actions. Perjuries, falsehoods, frauds, 
when detected, must be punished and punished 
severely ; but in their desire to prevent parties 
litigant from obtaining any benefit from suVsh 
foul means, the Court must not forget the 
evils which may arise from opening such new 
sources of litigation, amongst such evils not 
the least being that it would be certain ta 
multiply indefinitely the mass of those very 
perjuries, falsehoods, and frauds.” 

It; is only right to point out that 
though Thesiger, L. J ., agreed with the 

(1) [1878] 10 Oh. D. 327=27 W. R, 496=39 
L. T. 613. 
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jadgtDOQt of James, L. J., Bagg|}ly, L. J., 
Teserved his opinioii. 

On the other hand, there is authority 
■for the proposition that an action lies to 
eet aside a judgment obtained by fraud. 
Thus, in Wyatt v. Palmer (2), Lord 
liindley, Master of the Itolls, stat^ that 
iihere was jurisdiotion to entertain an 
action to impeach a judgment on the 
.ground of fraud. And in Cole v. Lang- 
Jofd (3) that Court did set aside a judg* 
ment which had been obtained by fraud. 

Here there is no question of setting 
aside the mamlatdar’s order. Indeed, it 
is not suggested that an action would lie 
in this Court for that purpose. The pre- 
sent^ action is stated to lie in tort to 
obtain damages for the fraud of the ap- 
plicant in inducing the mamlatdar to 
decide the attachment question in favour 
of the applicant. Now I am not prepared 
to say that in no event would any suit 
lie in damages for a fraud practised on 
the Court. One, for instance, has been 
cited to us in Bank of Madras v. Multan 
Ghand Ranyalal (4), where by a fraud 
the seal of the Court was improperly put 
on a certain warehouse, and this induced 
the judgment-creditor not to seize certain 
articles which he was entitled to seize. 
In that case the Court entertained an 
action for damages. 

But here what we are substantially 
isked to do is to re«hear the decision of 
the mamlatdar on this very point as to 
fvhethor the buffalo was pledged to the 
ipplicant.^ It seems to me that if on a 
simple point of fact like that wo were to 
illow this class'of suit, then practically 
in every mamlatdar*s suit it would be 
)pen to the defeated party to bring an 
wtion in the ordinary civil Courts for 
iamages for fraud against his successful 
)pponent, in inducing the mamlatdar to 
irrive at the decision which ho did. In 
ihis connexion it must bo remembered 
ihat in one sense every false claim put 
before the Court deliberately is in the 
lature of fraud. No precedent for such 
i suit has been cited to ns, and, speaking 
or myself, I r^pectfully share the ap- 
prehension which James, L. J., expressed 
n Flower v. Lloyd (1), if we wore to 
ppe n the doo r to suits of that description. 

(2) [1899] 2Q. B. 106=»6rLT^ q7b. 709=47 
W. R. 549=a80 L. T. 639, 

(3) [1898] 9 Q. B. 36s«67 L, J. Q, B. 698=al4 
_ T. L. R, 497. 

(4) [1908] 97 Mad. 848. 


Still less ought we to do so if the real 
dispute between the parties in this case 
, is not about the buffalo, but is due to 
i rival factions connected with rival 
! schools. 

It seems to me, therefore, that on this 
ground alone the applicant is entitled to 
succeed. Ho has put forward a further 
point based on the Bombay Revenue 
Jurisdiction Act, 1876, S. 4 (c), that this 
is a claim 

**oonuected with or arising out of ... . the 
rendering of assistance by Government or any 
ofdoer duly authorized in that behalf to 
superior holders or occupants for the recovery 
of their dues from inferior holders or tenants.*’ 

It is said that the suit in the mam- 
latdar^s Court was a rent suit, and that 
accordingly the suit in the mamlatdar's 
Court was an assistance suit covered by 
that particular section, and that therefore 
the present proceedings that arise out of 
what happened there are caught by that 
particular act. But personally I prefer 
to express no opinion on that point. I 
prefer to base my judgment on the broad 
proposition which I have already stated. 

Accordingly, I would make the rule 
absolute, discharge the order.s in the 
Court below, and dismiss the suit. 

Murphy, J. — The mamlatdar passed 
a decree in plaintiff's favour in an as- 
sistance suit for rent. In the course of 
the execution proceedings under that 
decree, the plaintiff got attached a buffalo 
belonging to defendant. On this, the 
petitioner applied to the Mamlatdar tol 
raise the attachment on the ground that' 
the buffalo had been pledged to him, and 
the mamlatdar accepting his allegation 
did so. Plaintiff's case was that the 
alleged pledge was a fraud, and she sued 
for damages. Both the lower CourtE 
decreed the plaintiff's claim. 

It has been objected in appeal that the 
suit was not maintainable owing to ths 
bar of S. 4, 01. (c), Bombay Revenue 
Jurisdiction Act of 1876. It seems to me, 
on a consideration of the provisions of 
this section, which takes away the juris- 
diotion of the civil Court in certain 
matters, that the claim in this case does 
fall within sub-S. (c) of the Act. For 
sub-S. (o) reads as follows : 

**01aim8 oonneoted with or arising out of 
aay proceedings for the realization of land 
revenue or the rendering of assistance by 
Government or any officer duly authorized in 
that behalf to superior holders or occupants 
for the recovery of their dues from inferior 
holders or tenants.” 
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The olaim in this ease certainly arises 
out of the execution proceedings in the 
assistance suit. The cause of action is 
based on fraud, and what the claicnant 
seeks is to avoid what has happened in 
those proceedings. I think the claim 
does fall within the above clause, and 
since it is not within any of the excep- 
tions in the provisos to Ss. 4 and 5, I 
think the suit is not maintainable ^on 
this ground also. 

R K. Suit dismissed. 

< 
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Mirza and Murphy, JJJ 
Emperor 

V. 

Yellappa Durgaji Jadhav — Accused. 

Criminal ‘Revn, Applns. Nos. 434 of 
1928 and 15 of 1929, Decided on 25th 
January 1929, against the order of Special 
Mag. First Class, Belgaum. 

(a) Criminal P. C., S. 215 — ^Test to deter^ 
mine whether there is illegality is to see 
Magistrate’s findings on evidence and whe- 
ther they sustain charge framed. 

High Court under S, 215 would nob ordi- 
narily interfere with an order of committal 
unless it is satisfied from the record that 
there was an illegality in the order. The test 
in a matter of this nature is to see from the 
judgment of the Magistrate what his findings 
on the evidence are and whether those find- 
ings are capable prima facie of sustaining the 
charges he has framed and on which the com- 
mittal to the Court of Session is made. 

[P 269 C 2] 

(b) ^ Criminal P. C., S. 208 (3) — Mere re- 
cording reason does not oust appellate 
Court's jurisdiction — Reason must be valid 
and acceptable. 

The jurisdiction of High Court is not ousted 
under S. 208 on the Magistrate recording a 
reason for his refusal. The reason recorded 
by the Magistrate should be one whioh the 
High Court would regard as valid and accep- 
table. The Court, however, would not inter- 
fere in the matter unless the reason recorded 
by the Magistrate appears on the face of it to 
be illegal, or untenable: A, I, R, 1927 Pat, 
243, Diss, from: 36 Mad, 321 and 42 Oal, 608, 
Ref, - [P 270 C 2, P 271 C 1] 

O. P, MurdeshwaVt 8. N, Karnad, 
O'Oorman, and S. K, Nabiullah-^iov 
Accused 13. 

Jamshed Kanga and P. B. Shingne — 
for the Crown. 

Mirza, J. — 'These two applications 
have been heard together, and raise sub- 


stantially the same points. Both appli- 
cants have been committed by the Special 
Magistrate, First Class, Belgaum, to* 
take their trial before the Sessions- 
Court, Belgaum, the first applicant oi> 
charges under Ss. 120-B, 161 or 213,. 
I. P. C., and the second applicant under 
Ss. 120-B, 161 or 213 and 114 and 219, 
I. P. C The applications are made under 
the provisions of S. 216, Criminal P. C.,. 
to have the committal quashed on the* 
ground of certain illegalities that ar^ 
alleged. The grounds relied upon seem 
mainly to he the following: 

(1) that there is a misjoinder of the 
accused persons, as well as a misjoinder 
of charges; 

(2) that in the alternative if it is held 
that there is no misjoinder of the accused 
or of charges, the joint trial of the appli- 
cants, along with their co-accused in the 
committal order would seriously pre- 
judice their trial and lead to a mis- 
carriage of justice; 

(3) that one of the charges against the 
first applicant being under S. 213, I. P. C 
the same is not maintainable in law ae 
it has not been found that there was an 
offender whom the applicant attempted 
to screen; and 

(4) that the learned Magistrate wrongly 
disallowed a certain prosecution witness 
being summoned and examined and cer- 
tain documents produced on behalf of the 
first applicant and certain witnesses 
summoned and examined on behalf of 
the second applicant. 

Under S. 215, Criminal P. C., we 
would not ordinarily interfere with an 
order of committal unless we were satis- 
fied from the record that there was an 
illegality in the order. The test, in my 
opinion, in a matter of this nature is to 
see from the judgment of the learned 
Magistrate what his findings on the 
evidence are and whether those findingg 
are capable prima facie of sustaining the 
charges he has framed and on whioh the 
committal to the Court of Session is 
made. 

Mr. Murdeshwar on behalf of the first 
applicant has not been able to point to 
any part of the judgment of the learned 
Magistrate whioh would show that there* 
is any illegality in his order of committal 
on the charges he has framed- With 
regard to the question of the wording of 
the charges and whether there is a mis- 
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ioiader of the accused, it will be open to 
the applioants to urge their oouteutions 
before the Sessions Court. We have no 
.desire to interfere in a matter, which 
the Sessions Court would bo competent 
to determine. 

With regard to the contention that a 
joint trial might prejudice the accused, 
that again is a contention, which, if the 
^.pplicants are so advised, they might 
urge before the Sessions Court. Mr. 
Murdeshwar has urged that on the prose- 
cution evidence the first accused is shown 
to have come on the scene of the alleged 
conspiracy at a late stage, and even 
granting that the charge of receiving 
illegal gratification can be proved against 
him, that, in itself, would not make him 
a member of the conspiracy. This is an 
argument which, in my opinion, might 
be urged if so advised before the Sessions 
Court. So also the further contention 
that the joint trial of the first accused 
with Messrs. Bing and Moghe who have 
already been tried and convicted in what 
is known as the Jugal bribery case might 
prejudice his trial before a jury. 

Mr. O’Gorman on behalf of the second 
applicant supports the above contentions. 
He has taken us through the record in 
support of his contention that the evi- 
dence against the second applicant is not 
eo full as against the other accused. He 
contends that the only alleged act from 
which certain inferences are drawn by 
the learned Magistrate turns upon an 
allegation that the second applicant 
received a sum of Rs, 500 as illegal 
gratification for delivering a judgment by 
which he discharged one Algouda who 
was being tried before him for an offence. 
This allegation, according to Mr. O’Gor- 
man’s contention, is based upon the 
widence of an accomplice witness, which 
requires corroboration. There is some 
force in Mr. O’Gorman’s contention that 
the joint trial of the second applicant in 
the company particularly of persons who 
have already been convicted on a similar 
.charge in a previous trial might preju- 
dice his case with the jury. We do not 
propose to express an opinion on the 
point whether such a joint trial is or is 
not likely to prejudice the case of either 
Applicant with the jury. It is a conten- 
tion, however, which, if urged before the 
Sessions .Judge, will no doubt be taken 
into consideration by him. 
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With regard to the third point urged 
by Mr. Murdeswar, it appears that 
Algouda was discharged and not acquitted. 
Whether the charge is one which should 
stand or should be deleted, is again a 
matter which the Sessions Court will be 
competent to decide before the trial 
commences. It is not necessary in my 
opinion, that we should give any decision 
on the point at this stage. 

The last point urged on behalf of both 
the applicants relates to the exclusion of 
certain evidence which they wanted to 
adduce before the learned Magistrate. 
In refusing the application of the first 
applicant in this behalf the learned 
Magistrate has given his reasons as 
follows: 

“(1) This application has been made very 
late almost at the last stage. (Witness was 
given up by the prosecution on 6th November 
and the defence could have made this appli- 
cation earlier); 

and (2) even if he is summoned and exa- 
mined it would be a question of appreciation 
of evidence and as there are sufficiently strong 
materials about a prima facie case against 
the applicant it will be for the higher Court 
e. g., Sessions Court, to decide whether the 
prosecution evidence should be believed or 
not.“ 

This order was made on 26th November 
1928. The application, it appears, was 
made towards the end of the trial. Under 
S. 208 (3), Criminal P. C., if an accused 
person applies to the Magistrate to issue 
process to compel the attendance of any 
witness or the production of any docu- 
ment or thing, the Magistrate shall issue 
such process unless, for reasons to be 
recorded, he deems it unnecessary to do 
so. The learned Magistrate has recorded 
his reasons for his refusal to accede to 
the application. The learned Advocate- 
General, on behalf of the opponent, relies 
on the ruling of the Patna High Court in 
Saadat Mtan v. Emperor (1), which is 
to the effect that the Court is not con- 
cerned whether the reasons given by the 
Magistrate would have appealed to any 
other person or not but has only to see 
whether the Magistrate has complied 
with the provisions of S. 208. In the 
present case, in my judgment, it is not 
nece8S§>ry for us to accept this ruling in 
its entirety. With great .respect, E am 
not prepared to say thit the jurisdiction 
of this Court would be ousted uadei 


(1) A.I.B, 1927 Pat. 248=x6 Pat. 829. 
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B. 208, Criminal P. G., on the Magis- 
trate recording a reason for his refusal. 
The reason recorded by the Magistrate 
should - be ote which the Court would 
regard as valid and acceptable. The 
Court, however, would not interfere in 
the matter unless the reason recorded by 
the Magistrate appears on the face of it 
to bo illegal, or untenable. The learned 
Advocate-General has relied on this 
point also on the ruling of the Madras 
B,igh Court in Sessions Judge of Coim- 
batore V. Kangaya Mantradiyar (2) and 
of the Calcutta High Court in Emperor 
V. Surath (3). In the present case there 
is nothing in the reasons given by the 
learned Magistrate for refusing the ap- 
plication which could be regarded as 
illegal or unjust. 

Mr. 0*Gorman on behalf of the second 
applicant complains that the learned 
Magistrate disallowed his application 
for certain tippans and travelling allow- 
ance bills being produced, as well as 
certain witnesses being summoned. The 
learned Advocate General has called our 
attention to the evidence given in the 
case by the witness, Tukaram, Ex. 150, 
who stated that no yadis were kept. A 
yadi is the same as a tippan. With 
regard to the travelling allowance bills, 
it is shown that they were produced in 
Court. The reasons given by the Magis- 
trate for refusing the second appellant’s 
application were in my opinion, cogent 
and sound. 

?bho rule is discharged. 

Murphy, J, — The appellants who are 
accused 12 and 13 in a case which 
has been committed for trial to the Ses- 
sions Judge at Belgaum, challenge the 
legality of their commitment and seek to 
have it set aside. The case is one 
known as the Satti case of Belgaum, and 
the applicant, Yellappa Durgaji Jadhav, 
was the Sub-Inspector of Police employed 
at that place, and acting as reader to 
accused 10 in the case, who was the 
Deputy Superintendent of Police. The 
second applicant was a Mamlatdar and 
Magistrate, 1st Class, of the same Dis- 
trict. The former is charged under 
Ss. 120- B, 161 and 213 and the latter 
under Ss. 120- B, 161 or 213, 114 and 2l9, 


(2) [1912 36 Mad 321=33 M. L. J. 368=17 
I. 0. 410=(1912) M. W. N. 1243. 

<3) [1914j 42 Cal. 608=28 I. 0. 799=19 
0. W. N. 335. 
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I. P. G. The commitment has been 
characterised as illegal on four different 
grounds, but in the case of the first ap- 
plicant, the first ground put forward is 
in reality one on the merits and appre- 
ciation of the evidence in the case, and 
I do not think it can be considered 
in an application under S. 215, Crimi- 
nal P. C. 

It is next argued in favour of this ap- 
plicant that since all the offences alleged 
against him are triable by a Magistrate 
he should not have been committed to 
Sessions Court, but should have been 
tried by the Committing Magistrate 
himself. He is really charged with 
taking part in a conspiracy, with many 
other persons who are also accused in the 
case— a conspiracy which had for its 
object the taking of bribes from certain 
persons in connexion with a criminal 
complaint which had been lodged, and, 
I think, that on these facts, he has been 
rightly committed to the Sessions Court 
with the other accused. Though the 
offences charged against him are triable 
by Magistrate, some of them are also 
triable by the Sessions Court, and there 
is no illegality in so committing him 
to it. 

The next point made in favour of this 
accused is that the charge under S. 213 
was unsustainable, as it had not been 
actually proved that there really was an 
offender to be screened, and consequently, 
that the charges framed could not stand. 
But whether this is really the case or 
not, we are not at this stage prepared to 
say, and it will be a defence available to 
the applicant in the Sessions Court, and 
I think it cannot now be prejudged. 

The last two grounds are grounds com- 
mon to the casesL of both the accused- 
applicants. It appears that in the case 
of both, applications wore made on 20th 
November for a certain witness to be 
called for the defence — in the one case 
a man who had been summoned for the. 
prosecution and had not been examined 
by the other side and had been dis- 
charged-^and in the other, a witness re- 
quired to contradict the evidence of a 
witness whose examination had already 
been ooncluded. The learned Magistrate 
rejected both these applications mainly 
on the ground that they were belated, 
and it is now contended that this refusal 
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to summoa evideace for the defence was 
contrary to the provisions of S. 208 and 
an illegality vitiating the oommitaaient. 
But Ols. (1) and (3), S. 208, Criminal 
P. 0., are framed in dififerent terms. By 
01. (l) all defence witnesses that may be 
produced on behalf of the accused must 
bo examined, but where it is necessary 
to issue process to procure such a wit- 
ness’s attendance, a discretion is con- 
ferred by Cl. 3, on the idagisfcrate, to re- 
fuse such an application, if he sees fib to 
do so, and for reasons to be recorded in 
writing. Their Lordships of the Patna 
High Court have held in the case repor- 
ted in Saadat Mian v. Emperor (l) 
that when the conditions of 01. (3) 
are complied with, no illegality can 
be said to have been committed. 
In this case the reasons have been 
recorded in writing, and it has been 
argued that as these are insufficient, 
an illegality was committed. As I have 
already stated, the main reason for re- 
jecting the applications was that they 
were belated. They were made on 20th 
November, and orders on them were 
passed on 26th November, on which day 
the proceedings went on, and the accused 
was committed on 1st December last. 
Though we have listened carefully to all 
that could be urged on this point, wo are 
unable to find that the rejection here 
was unreasonable and improper, and I 
think the commitment cannot be set 
aside on this ground. 

The last ground urged and which is 
also common to both the applications 
is that the applicants will bo projudicei 
if they are tried along with the other 
accused committed with them. I think 
it is not possible, nor would it be proper 
for us to say at this stage that such 
would be the case. The facts against 
accused 13, the Magistrate, have 
been disclosed and it has been urged 
strongly before us that he is not in 
exactly the same category as the other 
accused, but this is a matter well within 
the cognizance of the Sessions Judge, 
who has ample powers both to amend 
the charges, and if he considers it neces- 
sary in the intersest of justice, to try 
any accused person separately from 
other committed jointly with him, and 
I have no doubt that he will give the 
point his most careful consideration and 
that it is not necessary for us to give 
any direction on the point. 


1 think that both these applications 
should be dismissed and agree with th^ 
order proposed. 

B.K. Applications dismissed. 
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Emperor 

V. 

Ookuldas Haridas — Accused. 

Criminal Revn. Appln. No. 399 of 
1928, Decided on 19fch February 1929,. 
against the conviction and sentence passed 
by the City Magistrate, Ahmedabad. 

Factories Act, S. 23 (a)^Child includes, 
one of fourteen years. 

Even in the ease of a child of \fourteen. 
there is need for a certificate under S. 23,. 
01. (a). [P 272 0 21 

G. S, Bao — for AcousedJ 

P. B. Shingne — for the Crown. 

Mirza, J. — It is found that the girls 
employed in the factory were aged four- 
teen years. They would, therefore, corns 
under the definition of “child” in ths 
Factories Act. S. 23, 01. (a), requires 
that: 

“No child shall be employed in any factory 
unless he is in possession of a certlfioater 
granted under S. 7 or S. 8 showing that he ia 
not less than 12 years of age and is fit for 
employment in a factory and while at vifitk 
carries either the certificate itself or a token 
giving reference to such certificate.*’ 

It is admitted that the girls were noh 
in possessiou of any such certificate or 
token. The certificate required by S. 23 
must state in the case of a child who has 
completed twelve years that he or she is 
fit for employment in a factory. Dewan 
Bahadur Bao has contended before us 
that even in the oase of a child of fourteen 
there is no need for such a certificate. 
We do not agree with that contention. 

The rules in these three oases ar^ 
discharged. 

B.K Buies discharged 
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Mirza and Patkab, JJ. 

In re Nurmahomed Karamelahi — Ap- 
plicant. 

Criminal Revn. Appln. No. 414 of 1923, 
Decided on 13th February 1929, against 
order of Bench of Honorary Magistrates, 
Second Class, Andheri, 

Bombay District Municipal Act (3 of 
1901), S. 188— Notified Area Rules, R. 18 
proviso 1. 

Proviso to B. 18 contemplates that the 
occupier from whom the taxes are leviable 
should be a tenant of the property : 43 Bom. 
864, Ref, [P 273 C 2] 

8. B, Parulekar — for Applicant. 

P. B, Shingne — for the Crown. 

Mirza, J. — The applicant has applied 
in revision against an order of a Bench 
of Honorary Magistrates, Second Class, 
Andheri, ordering him to pay Rs. 226-2-0 
being the arrears of house-tax and Halal- 
khor-tax in respect of the past seven years 
of a house at Villa Parle now in his oc- 
cupation. 

The evidence in the case showed that 
the applicant was employed twenty 
months ago as watchman for this house 
on Es. 25 per month by the owner Lady 
Janbai Tharia Topan. The house is re- 
puted to be haunted. Lady Janbai has 
been absent from India and is now said 
to be in South Africa. The applicant 
admits that he is staying in the bunga- 
low and is occupying it to let the world 
know that it is not haunted. He 
also admits that he has been conducting 
a tea-shop in a portion of the house. He 
further admits that during the period of 
his twenty months' service he has receiv- 
ed nothing from Lady Janbai for his 
wages. From those facts the Bench 
Magistrates have inferred that Lady 
Janbai let the premises to the applicant 
in lieu of his services as watchman. In 
that view of the case they held that the 
applicant would be liable for the arrears 
of taxes under the provisions of Rr. 18 and 
20 of the rules framed by Government as 
Notified Area Rules under the power con- 
ferred on them by S. 188, Bombay Dis- 
trict Municipal Act (Bom. 3 of 1901). 
S. 188, sub-S. (i) (a) of the Act provides 
that the Governor-in-Counoil may by 
notification apply or adapt to any noti- 
fied area the provisions of any section of 
this Act, or part of any such section, or 
of any rules in force or which can be 
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imposed ih any municipal district under 
the 'provisions of this Act, subject to such 
restrictions and modifications, if any, as 
he may think fit. R. 18, Notified Area 
Rules seems to be taken and adapted 
from 8. 68, Bombay District Municipal 
Act. Proviso to that rule is in the fol- 
lowing terms : 

** Provided that on failure to reoover any 
sum due on account of such tax from the 
person primarily liable, such portion of the 
sum may be recovered from the oocupier of 
any part of the buildings or lands in respeot 
of which it is due, as bears to the whole 
amount due the same ratio, which the rent 
annually payable by such occupier bears to 
the aggregate amount of rent so payable in 
respeot of the whole of the said buildings 
or lands, or to the aggregate amount of the 
letting value thereof, if any, stated in the 
authenticated assessment list whichever of 
those amounts is the greater.” 

This proviso, in our opinion, oontem- 
plates that the occupier from whom the 
taxes are leviable should be a tenant of 
the property. There is no evidence in 
the case that the applicant is a tenant of 
this property. The inference drawn by 
the Bench Magistrates can be regarded 
only as in the nature of a conjecture. The 
learrfbd Government Pleader has argued 
that the rent need not necessarily be 
payment in money, but services may be 
accepted in lieu of such payment. This 
would be justified by the definition of 
rent under the Transfer of Property Act, 
but there is no evidence in this case that 
Lady Janbai entered into any agreement 
with the applicant whereby the appli- 
cant became her tenant in this sense of 
the term. In our opinion the case does 
not fall within R. 18, Notified Area Rules 
and the order made by the Bench Magis- 
trates cannot be sustained. 

Having regard to the oonclusiou wo 
have come to, it is not necessary for us to 
express an opinion on the point whether 
the Governor-in-Counoil by omitting to 
incorporate in these rules the proviso to 
S. 87, Bombay District Municipal Act, 
which restricts such claims against an 
occupant, to the taxes that have accrued 
during the past one year only and have 
since remained unpaid, can be said to 
have modified the provisions of the Act 
so as to make the limitation period of 
one year prescribed by it inapplicable to 
claims against occupants of premises 
Prima facie the Governor-in-Counoil 
would have no power under S. 188, Bom- 
bay District Municipal Act, to frame rules 
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whioh would be contrary to or inconsis- 
tent with the main provisions of the Act. 

Nor is it necessary for ua to express an 
opinion on the Governmenb Pleader’s 
further contention that the Governor-in- 
Council may by these rules override the 
general provisions of the Ijimita- 
tion Act in that behalf and make the 
arrears of taxes beyond the period of 
limitation payable. No authority was 
cited for this contention. 

That we have jurisdiction to entertain 
this application is covered by the ruling 
of this Court in Dinbai Jijibhai, In re 

^^We order of the Bench Magistrates is 
set aside and the rule made absolute. The 
applicant is allowed to withdraw the 
moneys he brought into Court. 

Buie made absolute. 

■* (1) [1019] 43 Bom. 804=52 I. C. 670=21 
Bom. L, R. 775. 
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Batansi Hirji — Accused- 


V. 


Emperor — Opposite Party. 

Criminal Revn. Appln. No. 433 of 1928. 
Decided on 26th February 1929, against 
the conviction and sentence passed by 
the Chief Presy. Magistrate Bombay. 

(a) Bombay City Municipal Act (3 of 1888), 
S. 4 12- A (b) — Ghee does not come in other 


milk products. 

Tho words “other milk products’* appearing 
in S. 412-A (b) should be construed ojusdem 
generis with reference to what precedes those 
words and the meaning to be given to them 
should be le«a comprehensive than they 
would otherwise be if they stood by them- 
selves without the words “milk, butter’’ pre- 
ceding them. They would include such pro- 
ducts of milk as are tho direct results of milk 
and would be liable to speedy decay, like 
butter, as for example, whey, curd, or cream, 
and would not include ghee whioh is not the 
diroot result of milk and is not liable to 
speedy decay. [P 275 C 2, P 278 0 2] 

(b) Interpretation of Statutes— -Co-ordinate 


sections. 


Where two co-ordinate sections are appar- 
ently inconsistent an effort must be made to 
reconcile them, 275 0 2] 

(c) Interpretation of Statutes— ;Enactment 
not expressly modifying or repealing another 
—Each should be construed consistently 
with the other. 

The language of every enactment must be 
to construed, as far as pcesible, as to 'be con- 


sistent with every other whioh it does not in 
express terms modify or repeal, [P 275 0 2] 

(d) Interpretation of Statutes— -Statement 
of Objects and Reasons, 

In construing the provisions of a statute it 
is not open to the Court to consider the State- 
ment of Objeota and Reasons as they form no 
part of the statute. fP 276 0 2] 

(e) Interpretation of Statutes — Ejusdem 
generis. 

Where general words follow particular and 
specido words, they must be confined to 
things of the same kind as those specified. 

[P 278 0 2] 

(f) Interpretation of Statutes — Fiscal en- 
actment. 

In the case of penal statutes and fiscal en* 
aotmants a strict construction most favoura- 
ble to the subject ought to be adopted. 

[P 278 0 2] 

G.N, Thakor, and F. N. Ghhatrapati — 
for Accused. 

II. C. Coyajee — for Muaioipality. 

Mirza, J. — This was a test case 
brought against the applicant at the in- 
stance of the Bombay Municipality for 
an offence under S. 4:12-A (b), City of 
Bombay Municipal Act (Bom. 3 of 1888). 
The Chief Presidency Magistrate, before 
whom the applicant was tried, convicted 
and sentenced him to pay a fine of Rs. 10. 
From the conviction and sentence the ap- 
plicant has come before us in revision. 

Section 412-A (b), City of Bombay 
Municipal Act, 1888, was inserted by 
Bombay Act 6 of 1916. As since modi- 
fied it reads as follows: 

412-A. No person shall without or other- 
wise than in conformity with the barms of a 
licenso granted by the Commissioner in this 
behalf, 

(b) use any place in the City for the sale of 
milk, butter or other milk products. 

The words “butter or other milk pro- 
ducts”, appearing after the word “milk” 
in Cl. (b) of this section, were inserted 
by Bombay Act 6 of 1916, S. 8. It is ad- 
mitted by the applicant that he uses a 
place in the Bombay city for sale inter 
alia of ghee, but he contends that he 
never keeps in that place a quantity of 
ghee for sale in excess of four cwts. He 
further admits that he has no license 
from the Bombay Municipality for the 
sale of ghee but contends that under the 
provisions of S. 394, Municipal Act, he is 
exempt from taking out a license for the 
sale of ghee whioh is not in excess of 
four cwts. S. 394, Municipal Act, inter 
alia provides: 

“(l) Except under and in conformity with 
the terms and conditions of a license granted 
by the Oommissioner no person shall (a) keep. 
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in or upon any premises, lor any purpose 
whatever, (i) • • • or (ii) any article spaoifled 
in Part 2 of Soh. H in excess of the 
quantity therein prescribed as the maximutn 
qantity of such article which may at any one 
time be kept in or upon the same premises 
without a license.’* 

Schedule M Part 2, mentions ‘‘Ghee 
Icept for sale” and the ‘‘Maximum quan- 
tity which may be kept at any one time 
without a license is 4 cwts.” The pre- 
eent S. 394, Municipal Act, was substi- 
tuted for the original section by Bombay 
Act 2 of 1911, S. 15. The clause “Ghee 
kept for sale ... 4 cwts.” was inserted in 
Soh. M. Part 2, by Bombay Act 8 of 
1918, S. 22 (a). 

The learned Magistrate is of opinion 
that “ghee” falls under the description 
“‘other milk products” in S. 412-A (b). 
For the meaning to be given to the term 
“‘ghee‘s he relies upon S. 4 (ii), Expln,(l), 
Bombay Prevention of Adulteration Act 
{Bom. 5 of 1925) which states that ghee 
or butter which contains any substance 
not exclusively derived from milk shall 
foe deemed to be an article of food not of 
the nature, substance or quality it pur- 
ports to be. 

It will not be disputed -that “ghee” is 
derived from milk but can it be said of 
“‘ghee” as it can be said of cream, butter 
whey or curd that it is a direct product 
of milk ? For one thing ‘“ghee” is not 
subjects to the same speedy decay as these 
products of milk along with milk are. 
In this respect “ghee” does not resemble 
milk to the same extent as these pro- 
ducts of milk do. “Ghee” is made from 
melted butter. Pure “ghee” no doubt is 
derived from milk, as it is made from 
butter which is a product of milk. 
“Ghee” however, is not the same as 
butter. It possesses certain qualities, e. 
g., durability, which make it distinct 
from butter. In many respects “ghee” 
and butter are put to different uses. 

The contravention of S. 412-A is made 
penal under S. 471, Municipal Act The 
subject of contravention in S. 412-A (b) 
is mentioned in S. 471 as “milk, butter, 
etc., not to^^ be sold without a license,” 
the words “other milk products” are not 
mentioned. 

Section 412-A (b) read with S. 471 be- 
ing a penal section which aSects the 
finances of the subject must, according to 
the recognized rules of interpretation be 
strictly construed. “Ghee” is a well- 


lature must be deemed to be aware. It 
is expressly set out in certain parts of 
the Municipal Act, e. g , in Ss. 414 and 
415. The words ‘other milk products’* 
appearing in S> 412-A (b) should, in my 
opinion, be construed ejusdem generis 
with reference to what precedes those 
words In that view ‘“other milk pro- 
ducts” would bo of the same kind or 
nature as milk or butter. The meaning 
to be given to the words “other milk 
products” should be loss comprehensive 
than they would otherwise be if they 
stood by themselves without the words 
“milk, butter” preceding them. Thus in 
Clark V. Oaskarth (1), in construing the 
words “or other product” in “corngrass, 
or other product** appearing in 11 Geo, 
2, C. 19, it wa^ hold that young trees 
wore not distrainable under those words. 
Similarly, the .Sunday Observance Act, 
1677, 29 Oar. 2, C. 7, enacts that no 
tradesman, artificer, workman, labourer,or 
other person whatsoever shall follow the 
ordinary calling on Sunday. In Sandiman 
V. Breach (2), the word “person** appear- 
ing in this section was construed as be- 
ing confined to persons of callings of the 
same kind as those specified by the pre- 
ceding words, so as not to include a far* 
mer. 

The construction for which the prose- 
cution contends would bring S. 412-A 
into conflict with S. 394 (l) (a) (ii), read 
with Sch. M, Part 2, whereby the pos- 
session of “ghee” for sale without a 
license is permitted upto four cwts. 
Where two co-ordinate sections are ap- 
parently inconsistent an effoit must be 
made to reconcile them: see Ebbs v. 
Boulnois (3). The language of every en- 
actment must be so construed, as far as 
possible, as to be consistent with every 
other which it does not in express terms 
modify or repeal: see Maxwell on In- 
terpretation of Statutes, 5th edn., p. 253. 
Repeal by implication is not favoured; 
see Maxwell, ibid 268 

The learned Magistrate has attemptec 
to reconcile his view of S. 412-A with 
S. 394 in this manner. He says the words 
“ghee kept for sale/’ appearing in S. 394, 
Sch. M, Part 2, must mean ghee kept in 

”(1) [18181 8 Taunt. 431. 

(2) [1827] 7 B & C. 96=5 L. J. (o. s.) K. B. 

298=9 D. & R. 796. 

(3) [1876] 10 Ch. 479=44 Ji. J. Oh, 691=23 
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8uch a place not for storing purposes, but 
for sale although that place itself is not 
a place for sale. Mr. Ooyajee for the pro- 
secution adopts this argument. He has 
urged before us that as long as a person 
keeps any quantity of ghee stored in his 
house or godown ho is under no obliga- 
tion to obtain a he nse for doing so; but 
if he stores “ghee” in excess of four 
ewts. without selling any part of it but 
intending eventually to sell he must ob- 
tain a license for such storage. Soh. M, 
Part 3, according to this argument, 
would govern such a case only. ‘Ghee” 
stored up to any quantity for private 
consumption or up to four owts. for sale 
would require no license. But before any 
part of the “ghee” could be sold although 
the total quantity stored at the time may 
be under four cwts., a license would be 
required. S. 412-A (b) would, according 
to this argument, apply to such a case. 
Mr. Coyajee admits that the construction 
he is seeking to put on S. 394 read with 
S. 412-A would necessitate in some cases 
the obtaining of two separate licenses in 
respect of the same goods: one license for 
storing “ghee” in excess of four cwts. 
with the intention of selling the same 
and another license to'* enable the storer 
to sell any part of these goods. The 
legislature, in my opinion, could not 
have intended such a result. 

I am unable to agree with this attempt 
to reconcile S. 412«A with S. 394. “Ghee” 
kept for sale, in my opinion, means that 
it may be sold where it is kept. S. 394, 
Soh. M, Fart 2, relating to “ghee” is a 
later enactment than S. 412-A. Part 2, 
Sch. M relating to “ghee” must, in my 
opinion, be regarded as forming part of 
S 394. There is no apparent contradic- 
tion or inconsistency between S. 412-A 
and the provisions of Sch. M, Part 2, re- 
lating to “ghee” which would call for the 
application of the rule of construction 
that the provisions of this section should 
prevail against those of the schedule to 
the Act. S. 394 read with Sch. M, 
Part 2, relating to “ghee,” forms one 
enactment of the legislature, and S. 412-A 
forms another enactment of the legisla- 
ture although both are embodied in the 
Municipal Act which, for the sake of con- 
venience and ready reference, is made to 
read as a whole. It does not follow that 
if a conflict or inconsistency is found to 
exist between two provisions appearing 
in the Municipal Act regard will not be 


liad to the respective dates of their enact- 
ment in order to ascertain whether the» 
later enactment cannot by implication be^ 
said to have repealed the earlier. If an 
attempt at reconciling S. 394, Sch. M,. 
Part 2, with S. 412-A is impossible, theui 
8. 394, Sch. M, Part 2, relating to “ghee” 
being the later enactment of the legisla- 
ture must be deemed by implication to- 
have repealed S. 412-A which is earlier: 
see Wood v. Biley (4). 

Mr. Ooyajee has relied upon the state- 
ment of objects and reasons in connexion 
with Bill No 6 of 1918 which became 
Bombay Act 8 of 1918 as a help towards 
construing the meaning to be given to the 
words “other milk products” in S. 412-A. 
He has called our attention to the 
Bombay Government Gazette, Part 6^ 
1918, p. 602, para. 22, which states : 

“Ghee is as combustible as vegetable oils, 
particularly when kept in a large quantity. 
Under Part 4 a license is required for manu- 
facturing ghee.” 

In construing the provisions ©f a sta- < 
tute it is not open to us to consider the 
statement of objects and reasons as they < 
form no part of the statute. I am unable, , 
however, to agree that the statement of 
objects and reasons to!which Mr. Ooyajee 
has referred supports his contenion. If 
on this argument the intention of the 
legislature was to embody in Sch. M^ 
Part 2, the statement of objects %nd 
reasons here relied on, it would have mad^ 
the provisions for the licensing of “ghee” 
in excess of four owts. applicable to all 
oases and not restricted to oases where- 
there is intention to sell. 

Section 412-A in its present from was- 
enacted as far back as 1916. This testr 
case and its companion cases are the first 
attempt on the part of the municipality 
since then to apply its provisions ta 
“ghee.” The construction now sought 
to be put on S. 412-A by the prosecution 
cannot, in my opinion, be sustained in 
view of the express provisions of S. 394, 
Sch. M, Part 2, relating to “ghee” and 
the absence of any express mention of 
“ghee” in S. 412.A. 

The conviction of the applicant is re- 
versed, the sentence set aside and the fine, 
if paid is ordered to be refunded. 

Palkar, J . — The accused in this case 
is charged under S.412.A, 01. (b), City of 
Bombay Municipal Act 3 of 1888, for 
baying used a place for the sale of ghee 

(4) [1867] 8 O.P. 20as87 L. J. 0. P. 24s=:16 W, 
R. 146=17 L. T. ai6. 
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-without a license from the ‘Municipal 
<3ommissioner. On 24th July 1928, the 
municipality called upon the accused, 
who has a grocer’s shop, to apply for a 
license. The accused refused to do so on 
the ground that he was selling a few tins 
of ghee a month and that it was not ne- 
cessary to apply for a license. On 10th 
August three tins of ghee were found in 
his shop and as he had no license the 
l)re8ent prosecution was launched against 
him. The defence of the accused was 
that he was entitled to keep four cwts., 
that is, about 12 tins, of ghee for sale in 
his shop under S. 394 (1) (a) (ii), City of 
Bombay Municipal Act. S 394 (l) (a) (ii) 
•provides that 

^‘except under and in conformity with the 
terms and conditions of a license granted by 
the Commissioner no person shall keep, in or 
upon any premises, for any purpose whatever, 
any article specified in Part 2, Sch. M, in 
•excess of the quantity therein prescribed as 
the maximum quantity of such article which 
may at one time be kept in or upon the same 
premises without a license.** 

Schedule M, Part 2, enumerates the 
articles and the maximum quantities 
which may be kept at any one time with- 
out a license, and by Act 8 of 1918, S. 22, 
ghee kept for sale was enumerated as one 
of the articles and the maximum quantity 
which may be kept at any one time with- 
out a license was prescribed to be four 
owts. It is clear, therefore, that the 
^iccused was entitled to keep in or upon 
his premises ghee for sale up to four 
owts. The 'quantity found in his shop 
was about one cwt. S. 412-A (b) enacts 
that: 

“‘no person shall without or otherwise than in 
conformity with the terms of a license granted 
by the Commissioner in this behalf use any 
place in the City for the sale of milk, butter 
•or other milk products.** 

It is urged on behalf of the prosecution 
that ghee is included in the words “other 
milk products,” and, therefore, it was 
necessary for the accused to get a license 
from the Commissioner if he intended to 
use the shop for the sale of ghee in any 
quantity whatsoever. It is further urged 
that Ss. 394 and 412-A are enacted for 
two independent purposes, the former for 
the purpose of regulating the storage of 
certain specific inflammatory or combus- 
tible articles, and the latter for regulat- 
ing the sale and preventing the adultera- 
tion of articles of human consumption, 
and that two separate licenses were ne- 
cessary under the two different sections. 


It is urged on the other hand that ghee 
is not included in the words “other milk 
products,” that ghee is not a direct pro- 
duct of milk though butter is a product 
of milk and ghee can be prepared from 
butter, that under S. 394 the accused was 
entitled to keep in the shop ghee for sale 
to the extent of four cwts., and that if 
ghee is included in the words “other 
milk products,” the amendment of 
Sch M, Part 2, by Act 8 of 1918, S. 22, 
by inserting “ghee kept for sale” would 
be rendered nugatory. 

These Ss. 394 and 412-A may have 
been enacted to secure two different 
objects, namely, the regulation of storage 
of inflammatory and combustible articles 
and the prevention of adulteration of 
articles of human consumption. It ap- 
pears that by the insertion of “ghee kept 
for sale” in Sch. M, Part 2, with re- 
ference to S. 894, there arises an incon- 
sistency between the provisions of S. 394 
and S. 412-A. Under S. 394 the accused 
was entitled to keep in his shop ghee for 
sale to the extent of the quantity 
found in his shop, for it was less than 
four cwts. Though he could keep the 
ghee for sale in his shop, he could not, 
under S 412-A, use that shop as a place 
for sale if ghee is considered to be in- 
cluded in the words “other milk pro- 
ducts.” 

The question that arises for considera- 
tion is whether ghee is included in the 
words “other milk products.” Cl. (b), 
S. 412-A says that no person shall with- 
out a license use any place for the sale of 
milk, butter or other milk products. The 
Presidency Magistrate, 3rd Court in Case 
No. 864-M of 1928, held that milk pro- 
ducts do not include ghee. In this case 
the acting Chief Presidency Magistrate 
held that the words “other milk pro- 
ducts” must be read ejusdem generis with 
the words “milk” and “butter” but held 
that he saw no reason why ghee does 
not fall under the category of “other milk 
products.** 

Section 412-A was enacted by Bombay 
Act 6 of 1913, S. 7, and the words “other 
milk products” were inserted by S. 8, 
Bombay Act 6 of 1916. S. 394 was sub- 
stituted for the original section by Bom- 
bay Act 2 of 1911, S. 15, and the inser- 
tion of ghee for sale in Sch. M, Part 2, 
referred to in S. 394 (l) (a) (ii), was 
made in 1918 by Act 8 of 1918, S. 22, 
. It appears that the Municii^al Act refers 
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to ghoe specifically in S. 414, If ghee 
is included in other milk products*' in 
Cl. (b), 8. 412-A, there appears to be an 
inconsistency in S. 412-A, 01. (b), and 
S 394 read with Soh. M, Part 2. In 
Halsbury's Laws of England, Vol. 27, 
para. 246, it is stated : 

“ Where two co-ordinate sections are ap- 
parently inconsistent an effort must be made 
to reconcile them. If this is impossible the 
later will generally override the earlier.** 

Reference may also be made to Maxwell 
on the Interpretation of Statutes, 6th 
Edn., pp. 283, 281 

The provision with regard to 8. 394 
(l) (a)(ii) relating to ghee for sale is of 
a later date, that is 1918, whereas the 
amendment of 8. 412-A by inclusion of 
the words ‘‘other milk products” is of 
1916. The later amendment of the Act 
which must, in my opinion, be considered 
to form part of 8. 394 must prevail. 

It is urged that the provision in the 
schedule cannot override the provisions 
of an enactment by a section, and reliance 
is placed on Maxwell, 6 Edn. p. 283, 
where it is stated : 

“ Where a passage in a schedule appended 
to a statute was repugnant to one in the body 
of the statute, the latter was held to prevail.** 

I think the provision with regard to 
ghee for sale incorporated in Sch. M, 
Part 2, would form part of 8. 39^(1) (a) 
(ii) and in my opinion there is inconsis- 
tency between S. 394 (1) (a) (ii) and 
8. 412-A (b) if ghee is included in the 
words “other milk products.” It is in- 
consistent, in my opinion, to authorize a 
subject to keep in his shop ghee for sale 
up to four cwts. and at the same time to 
penalise him for using his shop as a 
place for sale of ghee which is less than 
four cwts. If the above two inconsistent 
provisions be attempted to be reconciled, 
it would be in the direction of putting a 
strict construction on 8. 412-A, 01. (b). 
8. 412-A was enacted in 1916 and no at- 
tempt has been made for so many years 
since its enactment to apply it to ghee. 
Further, ghee is specifically referred to 
in the Municipal Act in other sections, 
and 8. 414 makes ample provision for the 
constant and vigilant inspection of gliee. 
S. 412-A (b) refers to the sale of milk, 
butter or other milk products and if the 
words other milk products” are to be 
used ejusdem generis with butter they 
would include such products of milk as 
are the direct results of milk, as butter, 
that is curd, whey, cream etc., but would 


not include ghee which is not a direo 
product of milk but is prepared out oi 
butter which is a direct product of milk. 
Further “other milk products,” if con- 
strued strictly, and ejusdem generis with 
milk and butter, would include such 
products of milk as are liable to speedy 
decay, like butter, as for example, whey, 
curd, or cream, and would not include 
ghee which is not liable to speedy decay. 
In Clark v. Gaskarth (l), where it was 
contended under Statute 11 Geo 2, Cl. 19, 
8. 8, which empowered the ‘landlord to 
seize as a distress for rent 

“ corn, grass or other product whatsoever 
which shall be growing on any part of the 
estate demised.’* 

that trees and shrubs came within that 
description and were also liable to 
distrained for rent, it was held that the 
word “product” did not extend to trees 
and shrubs growing in a nursery-man’s 
ground, but it was confined to products of 
a similar nature with those specified in 
that section, viz., corn or grass to all of 
which the process of becoming ripe, and 
.of being cut, gathered, made, and laid up, 
when ripe, was incidental. If, therefore, 
“other milk products” are read in the 
strict sense as being direct products or 
products which are liable to speedy decay 
like butter, ghee would not be included 
in the words “ other milk products.* 
Where general words follow partioula: 
and specific words, they must be con 
fined to things of the same kind as thos( 
specified : see Craies on Statute Law 
pp. 162 and 163, and Maxwell’s Inter- 
pretation of Statutes, .6th Edn, pp. 68c 
and 587. In the case of penal statutes 
and fiscal enactments a strict construc- 
tion most favourable to the subject ought 
to be adopted: see Mylapore Hindu Per- 
manent Fund Ltd. v. Corporation oj 
Madras {b) ; Manindra Chandra Nandi 
V. Secretary of State (6) ; Emperor v. 
Kadarbhai (7), and Halsbury’s Laws of 
England, Vol. 22, paras. 339 and 345 

On these grounds I think that the ac* 
cused is not guilty under 8. 412-A read 
with 8.471, Bombay Act3 of 18881 would, 
therefore, set aside the conviction and 
sentence of the accused and order the 
fine, if paid, to be refunded to him. 

R.K. Conviction set aside. 


(5) [1908] 81 Mad. 408=18 M. L. J. 849. 
6) [1907] 84 Cal. 257=5 C. L. J. 148. 

7} A. I. R. 1927 Bom. 483. 
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Patkab and Murphy, JJ. 

Nadirshaw Jamshedji Mody — Appel- 
lant. 

V. 

Purshottamdas Ganpatdas Gajjar — 
Bespondent. 

Appeal No. 11 of 1927, Decided on 8th 
November 1928, against order of First 
Class Sub-Judge, Poona, in Darkhast 
No. 1510 of 1925. 

(a) Civil P. C., O. 40, R. 1 — Receiver ap- 
pointed on interlocutory application — Final 
judgment silent about his continuance — 
Silence does not operate to discharge re- 
ceiver. 

When a receiver has been appointed on an 
interlocutory applioation without any limit 
of time it is not nacessary to provide for the 
continuance of the receiver in the final judg- 
ment. The silence of the judgment does not 
operate as a discharge of the receiver or deter- 
mination of his powers. 

Where a receiver was appointed to execute 
a mortgage decree under S. 51, Cl. (d), Civil 
P. 0. and the order for the appointment of a 
receiver did not appear in the final decree 
making the order relating to sale of immova- 
ble property for the satisfaction of the mort- 
gage debt absolute, 

Held : it was not necessary to make the 
order for the appointment of the receiver 
absolute in the final decree and even if there 
was a failure to refer to the order of appoint- 
ment of the receiver in the final decree, the 
right of the receiver to execute the decree is 
not thereby extinguished. [P 280, 0 1 2] 

(b) Civil P. C., S. 11 — Execution proceed- 
ings— Rule of might and ought applies. 

Where no point was taken in a previous 
darkhast that it was not maintainable by 
the decree-holder on the ground that a re- 
ceiver was appointed in respect of the decree, 
that point cannot be raised in subsequent 
darkhast as it might and ought to have been 
taken in the previous one. [P 281 0 2] 

(c) Civil P. C., S. 47— -Receiver for execu- 
tion of decree — Execution application by 
him dismissed— Appeal lies as he is repre- 
sentative of both parties. 

The receiver appointed in respect of a decree 
is the representative of both the parties to the 
action and in so far as the lower Court dis- 
allowed an application for execution to pro- 
ceed, it was an order against the receiver who 
was entitled to execute the decree, and the 
receiver is entitled to appeal againt the order 
declining to execute the decree at his in- 
stance. [P 282 0 1, 2] 

(d) Civil P. C., S. 48 —Execution applica- 
tions by decree- holder subsequent to ap- 
pointment of receiver for execution of the 
decree are valid for purposes of saving 
limitation. 

Where a decree-holder made three applica- 
tions subsequent to the date of the appoint- 


ment of a receiver to execute the decree the 
fact that the receiver had been appointed 
would not invalidate his applications for the 
purpose of saving limitation. [P 283 0 1] 

• Dave and B. D. Mehta — for Appellants 

G. S»Bao,8, B Jathar and F. 
Bhandarkar — for Respondeat. 

Facts. — One Nensukh obtained a de- 
cree against^one Purshottamdas and an- 
other in 0 S. No. 481 of 1916 for 
Rs. 7, 000 on 23rd January 1918. Puru- 
shottamdas brought suit No. 1050 of 
1918 against Nensukh, who had filed 
applications for execution of his decree. 
The first application, Ex. 5 filed on 25th 
January 1919 was disposed of on 4th 
March 1919. The second darkhast 
No. 207 of 1919— Ex. 23 filed on 10th 
March 1919 was disposed of on 10th April 
1923 on account of an order of attachment 
in suit No. 1050 of 1918. The third, 
darkhast No. 1017 of 1922 was filed on 
19th August 1922 for the arrest of Pur- 
shottam and was disposed of on 25th 
June 1923 for the same reason as the 
second. But on 27th September 1919 
Nensukh executed a mortgage to the ex- 
tent of Rs. 15,000 in favour of N. J. and 
J. E. Mody and the decree in the suit 
of 1916 was assigned by him in favour 
of the Modys on 4th June 1920. The 
Moiys filed suit No. 2232 of 1921 on 7th 
June 1921 and preliminary decree Ex. 6 
was passed on 19th July 1921 ordering 
sale of the mortgag^ property and 
appointing N. J. Mody receiver in rer« 
pect of the decree in suit No. 481 of 
1916. The decree was made absolute in 
respect of immovable property on 2nd 
March 1922. 

In suit No. 1050 of 1918 filed by Pur- 
shottam against Nensukh the decree of 
Nensukh against Purshottom was at- 
tached on 15th November 1922 before 
judgment and on 2l8t February 1923 a 
consent decree was passed. By this 
consent-decree Nensukh had to redeem 
the immovable property mortgaged to 
N. J. Mody and also the decree in suit 
No. 481 of 1916 and to hand over the 
same to Purshottam within six months 
in whose favour a second mortgage was 
to be effected for Rs. 6,000. In case of 
default Purshottam was entitled to re- 
cover Rs. 13,600 from Nensukh. By the 
consent-deoree the attachment before 
judgment of 16th November 1922 was to 
continue. On 21st December 1923 the 
receiver filed his 1st darkhast No. 29 of 
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1924 in suit; No. 481 of 1916 bub ib was 
dismissed for defaulb on 28bh February 
1925. The second darkhasb No. 691 of 

1925 filed on 2nd June 1925 was also disj 
missed for defaulb on 14bh Sepbember 
1925. Againsb bhe order of dismissal of 
bhe bhird darkhasb No. 1610 of 1925 
filed on 14bh Sepbember 1925 bhe receiver 
N. J. Mody filed bhis appeal.^ 

Patkar, J. — (After setting out the 
facts, His Lordship proceeded.) The 
lower Court hold that bhe receiver had 
no right to present the present darkhasb 
as the attachment before judgment in 
suit No. 1050 of 1918 was subsisting, 
and that the receiver as an officer of the 
Court was bound to bake notice of this 
order for attachment. Secondly, the 
lower Court held that, if the receiver 
had a right to execute the decree, the 
application for execution would bo bar- 
red bv limitation ^s the darkhasb No. 29 
of 1924 was beyond time on the ground 
that the receiver could not take advan- 
tage of the applications filed by Nen- 
sukh in the years 1919 and 1922 as he 
had no right to apply on account of the 
appointment of the appellant as the re- 
ceiver on 19th July 1921. On these 
grounds the lower Court dismissed the 
application for execution. 

On appeal before us two additional 
points have been taken on behalf of the 
respondent first, that the receiver was 
appointed pendente lite in suit No. 2232 
of 1921, but the appointment of the re- 
ceiver was not referred to in the final 
decree and after the final decree the ap- 
pointment of the receiver came to an end, 
therefore, the appellant Mody had no 
right to execute the decree. On the 
point of limitation it was argued that 
the applications made by Nensukh could 
not be taken advantage of by the re- 
ceiver as there was the consent decree 
between Nensukh and Purshottam and 
the decree was attached by consent in 
suit No. 1050 of 1918. 

Dealing with the additional points, 
we think that the effect of the order 
of the appointment of the receiver Mody 
in the preliminary decree was that in 
addition to his right as a mortgagee or 
assignee of the decree he was allowed to 
execute the decree in suit No. 481 of 
1916. A receiver can be appointed to 
execute a decree under S. 51, Cl. (d). 
Civil P. C. The appellant as receiver 
was, therefore, entitled to execute that 
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decree. With regard to the contention 
that^ the order for the appointment of a 
receiver does not appear in the final de- 
cree it appears that the decree was a 
mortgage-decree, and the decree so far as 
it related to sale of immovable property 
for the satisfaction of the mortgaged debt 
bad to be made absolute. It was not 
necessary to make the order for the 
appointment of the receiver absolute in 
the final decree. But even if there was 
a failure to refer to the order of appoint- 
ment of the receiver in the final decree 
we think that the right of the receiver 
to execute the decree is not thereby, ex- 
tinguished. In Halsbury's Laws oi 
England Vol. 24, para. 805ip. 415 it is 
laid down that when a receiver has been 
appointed on an ‘interlocutory applica- 
tion without any limit of time it is not 
necessary to provide for the continuance 
of the receiver in the final judgment 
The silence of the judgment does not 
operate as a discharge of the receiver oi 
determination of his powers. 

With regard to the second additional 
point, namely, that these darkhasts 
were not applications in accordance with 
law on account of the order for attach- 
ment in suit No 1050 of 1918, it ap- 
pears that the order of attachment be- 
fore judgment was passed on 16th 
November 1922, and the applications by 
Nensukh were filed in 1919 and 1922 
prior to the order 'of attachment before 
judgment on 15th November 1922, and 
though the second and third darkhasts 
were afterwards disposed of on the 
ground that there was then an existing 
attachment, it cannot be said that the 
applications made by Nensukh on 10th 
March 1919, and 19bh August 1922, were 
not applications in accordance with law, 
for at the time when the applications 
were made, there was no order for at- 
tachment in existence. 

Now, dealing with the points taken 
by the lower Court, the first point is 
whether the receiver has a right to exe- 
cute the decree, and whether as an officer 
of the Court he was bound to take notice 
of the order of attachment before judg- 
ment passed by the High Court. On 
15th November 1922, the order for at- 
tachment before judgment was passed by 
the High Court, but the appellant was 
appointed as receiver on 19th July 1921. 
He had also an asssignment of the de- 
cree on 4th June, 1920, and was also a 
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mortgagee of Nensukh. His rights had 
'^come into existenoe before the order for 
"^ttaohment before jad^ent on 15th 
November 1922. Under 0. 38, B. 10, 
attachment before judgment 'shall not 
affect the rights, existing prior to the 
attachment, of persons not parties to the 
suit. The receiver was not a party to suit 
No. 1050 of 1918 and had antecedent rights 
prior to the passing of the order on 15th 
November 1922. No doubt, there was a 
consent decree between Nensukh and Pur- 
^shottam on 21st February 1923, under 
which the attachment before judgment 
was to continue, but the effect of both 
the decrees was that Mody had a prior 
Tight as a mortgagee and was entitled 
to execute the decree as receiver, and the 
rights of the mortgagees were recognized 
in the consent decree, for Nensukh had 
*to redeem the deJcree and hand it over 
to Purshottam within six months, and 
also to redeem the properties which were 
mortgaged to Mody, and then to effect 
a second mortgage in favour of Purshot- 
tam. The rights, therefore, of Mody as 
a mortgagee and as a receiver entitled 
to execute the decree in suit No. 481 of 
1916 are neither affected by the order 
for attachment passed on 15th November 
1922, nor by the consent decree dated 
'2l8t February 1923. The attachment 
would operate on Nensukh’s equity of 
redemption. The rights of the receiver, 
in our opinion, are paramount and are 
not affected by any consent decree bet- 
ween Purshottam and Nensukh. *We 
think, therefore, that the view taken by 
the lower Court that the receiver is not 
entitled to execute the decree is erro- 
neous. 

The second point is whether the ap- 
plications for execution by Nensukh are 
applications in accordace with law, and 
whether the darkhast by the receiver 
is beyond time. The appointment of 
the receiver does not put an end to the 
rights of the person who is a party to 
the decree. The receiver represents 
both the parties to the suit. According 
to Halsbury's Laws of England, Vol. 24, 
para. 723, p. 384, the possession by the 
receiver, though it necessarily displaces 
the possession of the owner or occu- 
pier to some extent for the purposes 
of the appointment, does not inter- 
fere with the rights and liabilities of 
the parties to the action in relation to 
litrangers. Nensukh’s rights, therefore. 
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as against Purshottam, who was not a 
party to the suit in which Mody was 
appointed receiver, ate not affect^. It 
was held in Jasoda Deye v. Kirtibash 
Das (l) that the person appearing on the 
face of the decree as the decree-holder 
is entitled to execution, unless it be 
shown by some other person nnder S. 232 
corresponding to O. 21, B. 16, Civil P. C., 
that he has taken the decree-holder’s 
place. In that case a widow in a joint 
Hindu family was held to be entitled 
to execute the decree though a receiver 
was appointed. However, in the pre- 
sent case, in Darkhast No. 1017 of 1922 
Purshottam was arrested on an applica- 
tion in execution by Nensukh He filed 
an appeal to this Court, First Appeal 
No. 288 of 1922, and the order for his 
arrest was set aside on the ground that 
Purshottam had filed a suit in the High 
Court against Nensukh and got an order 
from the Court referring the matter to 
the commissioner for accounts and the 
commissioner had reported in Purshot- 
tam’s favour for a sum larger than that 
for which he had been directed to be 
arrested. 

The order for arrest was, there- 
fore, set aside. No point was taken 
in the darkhast in which Purshottam 
was arrested that the darkhast was not 
maintainable by Nensukh on the ground 
that the receiver was appointed. We 
think, therefore, that if there is any- 
thing in the point which is now taken 
on behalf of the respondent that Nensukh 
had no right to execute the decree, that 
point might and ought to have been 
taken in the previous darkhast in which 
Purshottam was arrested. We think, 
therefore, that Nensukh had a right to 
apply for execution of the decree and 
that his Darkhast No. 1017 of 1922 filed 
on 19th August 1922, was an application 
in accordance with law. If that appli- 
cation is in accordance with law, the 
first application, Darkhast No. 29 of 
1924, filed by the receiver on 21st Decem- 
ber 1923, would be within time, and the 
several subsequent darkhasts are within 
three years of each other. We think, 
therefore, that the application by the 
receiver is within time, and that the 
applications and darkha^s which were 
filed by Nensukh in 1919 and 1922 were 
applications in accordance with law. I 
have already stated that those applica- 

(1) [1891] 18 Cal. 639. 
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tions were filed prior to the order of 
attachment before judgment on 15th Nov- 
ember 1922, and although they were 
eventually disposed of on the ground that 
there was a compromise decree and the 
subsequent attachment in Suit No. 1050 
of 1918, it cannot be said that those 
applications when they were filed were 
not applications in accordance with law. 

It is urged on behalf of the appellant 
that the application to execute the decree 
was allowed to be proceeded with in the 
darkhast by the receiver, i. e., Darkhast 
No 29 of 1924, and that the application 
having been accepted by the Court, it 
should be considered as a starting point 
of limitation, and reliance is placed on 
the decisions in the cases of Mungal 
Pershad Dichit v. Oirja Kant Lahiri 
(2) Desaippa v. Dundappa (3) PrabhuU 
ing Appa v. Ourunath Balaji (4) and 
Gullappa V. Brava (5). In that dar- 
khast, though the application was al- 
lowed to proceed, the plaintiff did not 
appear on the subsequent date and the 
application was disposed of for default. 
The cases cited before us show that 
action was taken by the executing Court 
on the application of the judgment- 
debtor. In Mungal Pershad Dichtt v. 
Grija Kant Lahiri (2) an application 
for time was made by the judgment- 
debtor. In Desaippa v. Dundappa (3) 
the decree was ordered to be paid off by 
instalments. In the present case on the 
second day the plaintiff did not appear, 
and the application was struck off for 
default. It is not necessary in the cir- 
cumstances of the present case to go 
into the question whether Darkhast 
No. 29 of 1924 affords a starting point 
of limitation. 

It is argued on behalf of the respon- 
dent that this appeal is not maintainable 
as the receiver is not a representative 
of the judgment-debtor. The receiver 
is the representative of both the parties 
to the action, and in so far as the lower 
Court disallowed the application to pro- 
ceed, it was an order against the receiver 
who was entitled to execute the decree, 
and the receiver, in our opinion, was 
entitled to appeal against the order de- 

(2) [1881] 8 Oal. 51=8 I. A. 123=11 a L. R. 

118=4 Sar. 248 (P.O.). 

(3) [1920] 44 Bom, 227=55 I. 0. 829=22 

Bom. L. R. 76. 

(4) A. I. R. 1921 Bom. 256=45 Bom. 453. 

(5) A. I. R. 1922 Bom. 118=46 Bom. 327. 


dining to execute the decree at hie 
instance. Under 0» 21, B. 18, if there 
had not been the appointment of the 
receiver, and if Pushottam had to exe- 
cute the decree against Nensukh, he 
would have been entitled to execute the 
decree for Rs. 6,000, for under 0. 21 r 
R. 18, Cl. (1) (b), he would have been 
entitled to execute the decree for the 
difference between the two cross-decrees. 
The effect of the order of the lower Court 
is that Purshottam is allowed to execute 
his decree for the whole amount of 
Rs. 13,500, whereas the receiver who 
comes in the place of Nensukh is pre- 
vented from executing his decree for 
Rs. 7,000. Mody, besides being a re- 
ceiver appointed by the High Court, was 
also an assignee of the decree, and was 
a mortgagee of Nensukh. We thinks 
therefore, that the receiver was in every 
way competent to execute the decree of 
Nensukh against Purshottam, and the 
lower Court, in our opinion, was wrong 
in refusing the application for execution. 

Wo would, therefore, reverse the order 
of the lower Court and remand the case 
to the lower Court and direct it to pro- 
ceed with the execution of the decree. 
The appellant to have the costs of this 
appeal. The rest of the costs to be dealt 
with by the lower Court at the final 
disposal of the darkhast. 

Murphy, J. — We are concerned with 
three decrees in this case. The first one 
was for Rs. 7,000 and made in favour of 
a person called Nensukh against Pur- 
shottara, in Suit No. 481 of 1916. The 
second one was obtained by Purshottam 
against Neusukh in Suit No. 1050 of 
1918. And the third one was for Rupees 
15,000 in favour of one Mody against 
Nensukh, partly on a mortgage of decree 
No 1 of Nensukh, this being in Suit 
No. 2232 of 1921. The question is whe- 
ther Mody, who in his suit was appointed 
a receiver to execute the decree obtained 
by Nensukh in Suit No. 481 of 1916, can 
proceed in execution. At the material 
times decree No 1 had been obtained 
and execution applications were being 
made, in the case of decree No. 2 an 
attachment before judgment had been 
obtained and the suit ended finally in a 
compromise decree, the attachment on 
decree No, 1 in Suit No. 481 of 1916 
being ordered to continue- In the third 
proceeding Mody, as I have stated, was 
appointed a receiver, and it ended in a 
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preliminary decree and e. final mortgage- 
decree for sale The appellant is attemp- 
ting to execute Nensukh’s decree against 
Purshottamdas. The learned Subordi- 
nate Judge has held that he cannot suc- 
ceed for two reasons, one being that the 
appellant could not proceed while the 
decree remained under attachment, and 
the second, that his right was time- 
barred. 

I think it is simpler to take the point 
of limitation first. The decree in Suit 
No. 481 of 1916 was made on 23r(l Janu- 
ary 1918. Since then there have been, 
eight separate applications for execution. 
Of these, the first two were made by 
Nensukh in 1919. In July 1921, Mody 
was appointed a receiver in the course 
of his own suit against Nensukh. Nen- 
sukh then made three more applications 
for execution, and finally the receiver as 
such made two, besides the present one. 
The argument is that the receiver, as 
such, could not take advantage of the 
applications for execution as steps in 
aid, which had been made by Nensukh. 
He was in effect appointed receiver for 
that special purpose. It is true that the 
appellant was appointed receiver in July 
1921, and Nensukh himself made three 
applications subsequent to that date and 
if the earliest of these, at any rate, is 
not considered to be a step in aid of 
execution in accordance with law, then 
the receiver's earliest application would 
not bo in time. Nensukh was admittedly 
the decree-holder and had the right to 
execute the decree, and I do not agree 
that the fact that the receiver had been 
appointed would invalidate his applica- 
tions for the purpose of saving limita- 
tion. Moreover, as has been pointed out 
by my learned brother on the strength 
of the rulings in the ceases of Oadigappa 
V. Shidappa (6), Mungal Prasad Dichit 
V. Grija Kant Lahiri (2), Desaippa v. 
Dundappa (3), Prabhuling Appa v. 
Ourunath Balaji (4) and Oulappa v. 
Erava (6), the present application cannot 
be held timebarred, being within limita- 
tion of the last one, where no such ob- 
jection as that it was barred by limita- 
tion was taken. This being so, this 
objection cannot be taken in the course 
of the present application. 

The other ground on which the appli- 
cation has been dismissed was that 
owing to the order of attachment at the 
(6) A. I. B. 1924 Bom. 495=48 Bom. 688. 
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preliminary stage of the suit between 
Nensukh and Purshottam, the applicant 
was not entitled to pursue execution in 
his character as receiver, and that this 
disqualification still exists, since the 
order of attachment was ordered to con- 
tinue in the final decree obtained in that 
suit. But I do not agree that the order 
of attachment in that suit can have this 
effect. The applicant was the mortgagee 
and the decree sought to be executed had 
also been assigned to him. Ho had 
brought a suit on his mortgage, and was 
appointed a receiver in the course of 
tliat suit. These rights accrued to the 
applicant before the date of the attach- 
ment before judgment, and that attach- 
ment could only have the effect to apply 
to such interest as the defendant in that 
suit possessed, I think that, in all these 
circumstances, the attachment could not 
possibly operate to prevent all proceed- 
ings for execution. On the other two- 
points, which were not discussed by 
the learned Subordinate Judge but which 
have been raised in appeal, I agree with 
the reasons stated and wifch the con- 
clusions come to by my learned brother 
Patkar, J., and with the order proposed 
to be made by him. 

M.N./R.K. Order reversed. 
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Mirza and Patkar, JJ. 

M anj ubhai Gordha n Accused . 

V. 

Emperor — Opposite Party. 

Criminal Revn. Appln. No. 415 of 1928 
Decided on 12th February 1929, againsfe 
conviction and sentence recorded by the 
Resident Magistrate, First Class, Nadiad. 

(a) Arms Act, S. 19 (e) — Going armed 
means carrying weapon intending to use it if 
necessary— Going need not be habitual. 

Section 19 Cl. (e) does not include the word 
**habitually” and the words ** goes armed'* 
connote carrying a weapon with the intention 
of using it when the necessity arises. Even 
an isolated act of carrying a weapon in con- 
travention of the license would amount to an 
offence under S. 19, 01, (e). The words “goea 
armed,** would imply a motion as well as the 
possession of the arms in contravention of the 
license, and mean nothing more than carrying 
a weapon with the intention of using it as a 
weapon when the necessity or opportunity 
arises for its use. The words do not neces- 
sarily connote a habitual course of conduct. 
Where, therefore, an accused gets himself 
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poJsessed o! a sword with the intention o! us* 
ing it as a weapon for the 'purpose of attaok* 
iug his opponents and uses it, while using 
that weapon he must have moved about and 
he would therefore be considered to have gone 
armed within the meaning of 01. (e), S. 19 : 
A. I. B. 1923 Bom. 35; 24 All. 454. and 37 Bom. 
181, Bel. on. [P 285 0 2, P 286 0 1] 

(b) Criminal P. C,, S. 403 (2) — Acquittal 
under S. 324, Penal Code, does not bar pro- 
secution under S. 19 (e). Arms Act. 

The offence under S. 19 (e) is distinct from 
offence under S. 324, I.P. 0. and therefore 
a trial for an offence under S. 324, I. P. 0., 
would not be a bar to the proceedings under 
S. 19 (e), Arms Act: 40 Bom. 97 and 23 Oal. 174 
Bel. on. [P 285 0 2] 

O. N. Thakor and U. L. Shah — for Ac- 
cused. 

P. B. Shingne — for the Grown. 

Mirza, J. — The applicant has been 

convicted under S. 19 (e). Arms Act 11 
of 1878 and sentenced to a fine of Rs. 60. 
The facts which gave rise to the prosecu- 
tion were that in the course of a quarrel 
between himself and one Ranchhod, his 
neighbour, the applicant asked his bro- 
ther Bhogilal, who was then present, to 
go to the house of Jivanlal, another bro" 
ther of the applicant, and bring him 
Jivanlars sword. Bhogilal fetched the 
sword, the accused took it from Bhogilal 
and inflicted with it several injuries on 
Ranchhod and some of Ranchhod ’s rela- 
tions. Ranchhod prosecuted the accused 
under S. 324, I. P. C. for causing him 
hurt with a dangerous weapon. The 
trial Court convicted the applicant of that 
offence, but ip appeal the parties com- 
pounded the offence and the appeal Court 
passed an order acquitting the applicant. 

The present prosecution was instituted 
against the applicant at the instance of 
the police. The applicant was charged 
with going armed in contravention of the 
provisions of S. 13, Arms Act. S. 13, 
Arms Act, provides that no person shall 
go armed with any arms except under a 
license and to the extent and in the man- 
ner permitted thereby. The finding of 
the lower Court is that the applicant 
had no license under the Arms Act in 
respect of this sword. That finding is 
not disputed. It is also admitted on be- 
half of the applicant that his brother 
Jivanlal had no license for keeping the 
sword. The lower Court has also found 
that the accused went armed with the 
sword. It has been contended before us 
that the finding of the lower Court on 
this point is not fustified by the facts on 
which it is bas(^ 


It has been urged by Mr. Thakor that 
to go armed implies habitually going 
armed. Reliance is placed in this con- 
nexion on the moaning of the word ‘*go*' 
in Webster's New International Dictio- 
nary 1927, Edn. p. 924. The dictonary 
meaning is inter alia thus stated: 

**To pass about or abroad (in a certain state); 
to be habitually; as to go armed;. . 

The primary .meaning given to the 
terms “go" is: 

“is to move on a course; to pass, or be passing 
from point to point or station to station; to 
move onward; to proceed;...** “In contrast 
with the more neutral verb move, go carries 
primarily a notion of self-originated move- 
ment.** 

Section 13, Arms Act, does not use the 
word “habitually" before the word “go." 
If we were to accede to the contention of 
Mr. Thakor on this point, we would be 
introducing into the section a word which 
is not there. That even an isolated act 
of going armed would fall within the 
purview of the section was decided by a 
Divisional Bench of this Court in Empe- 
ror V. Ralyanohand (l). The accused in 
that case was not a licensee but his 
cousin, who held a license, had handed 
over the gun to him while proceeding in 
a marriage procession. The accused had 
fired some shots during the procession 
with the result that some persons^were ac- 
cidently injured. The Court held that the 
case rightly fell under S. 19, Arms Act. 
The only plea raised on behalf of the ac- 
cused in that case was that the terms of 
the license covered the case of a marriage 
procession. That contention was over- 
ruled. There is nothing in the language 
of the Arms Act which would, in 
our opinion, justify the construction 
which Mr. Thakor asks us to put on Ss. 
13 and 19 of that Act in respect of the 
words “go armed." 

Mr. Thakor has next contended that 
the sword was sent for and used for a de- 
finite purpose The applicant himself 
had not brought it but on finding that his 
brother Bhogilal had brought it in com- 
pliance with bis request, be bad taken it 
and used it for inflicting injuries on 
Ranchhod and others. Mr Thakor has 
contended that the applicant's action in 
respect of the sword on this occasion 
would not amount to going armed within 
the meaning of the Arms Act. It 
is clear that the applicant was in posses, 
sion of the sword with the definite in. 

(1) A. I. R. 1928 Bom. 36^ 
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tention of using it if necessary for com- meaning of sub^S. (2) clean The illustra* 


mitting an offence, and that he used it 
for inflicting injuries on Banchhod and 
others puts the matter beyond any doubt. 
As was held in Emperor v. Ear pal Bai (2) 
the mere temporary possession, without a 
license, of arms for purposes other than 
their use as such would not necessarily 
amount to the offence of “going armed** 
within the meaning of S. 19, Arms Act. 
The learned Judges stated in their judg- 
ment that the essential of the offence was 
the going armed, that is carrying a wea- 
pon with the intention of using it as a 
weapon when the necessity or opportu- 
nity arose. The facts of the present case 
before us are distinguishable from the 
facts in that case but the remarks of the 
learned Judges regarding what the essen- 
tial of the offence *of going armed is 
would apply to this case. In Emperor v. 
Koya Hansji (3) a Divisional Bench of 
this Court followed the ruling in 
Emperor v. Harpal Bai (2). 

Beliance has been placed on behalf of 
the applicant on the decision in the case 
of Emperor v. Babu Bam (4). The facts 
of that case are distinguishable from the 
facts of the present case before us, and 
there is nothing in 'the judgment which 
would detract from the statement in the 
previous judgment of the same Courts as 
to what the essential in an offence of 
“going armed** under the Arras Act is. 

Mr. Thakor has next contended that 
the applicant used the weapon in a pri- 
vate lane and has urged that the essential 
element in the offence of going armed is 
to move with arms in a public thorough- 
fare ©r place. We find no such restric- 
tion in the language of either S. 13 or 
S. 19, Arms Act. 

Mr. Thakor has next oontenfled that 
the accused has already been tried and 
acquitted for an offence arising out of the 
same facts and therefore the present pro- 
secution is barred under the terms of S. 
403, Criminal P. 0. S. 403, by sub-S. (2) 
provides: 

**A person acquitted or convicted of any of- 
fence may be afterwards tried for any distinct 
offence for which a separate charge might have 
been made against him on the former trial 
under S. 235, sub-S. (I). 

Illustratiou (b), 3. 403, makes the 

(2) [1902] 24 All. 454=(1909) A. W. N. 123. 

(8) [1912] 87 Bom. 181=17 I.O. 795=14 Bom, 
£i, R. 964. 

(4) A. 1. R. 1925 All. 896=47 All. 606. 


tion is: 

**A is tried upon a charge of murder and ao*' 
quitted. There is no charge of robbery; but it 
appears from the facts that A committed 
robbery at the time when the murder was 
committed; he may afterwards be charged 
with, and tried for robbery.’* 

Section 235, sub-S. (1) provides: 

*’lf, in one series of acts so connected to- 
gether as to form the same transaction, more 
ofiences than one are committed by the same 
person, he may be charged with, and tried at 
one trial for, every such offence.” 

The offence with which the applicant 
was charged was a distinct offence from 
the previous one, and in our opinion, this 
previous trial for an offence under S.324, 
I. P. C., would not be a bar to the pre- 
sent proceedings. The ruling of our Court 
in Emperor v. Jivaram l)ankarji (6) and 
the ruling of the Calcutta High Court in 
Queen Empress v. Croft (6) support this 
view. 

In the result we are of opinion that 
the conviction of the applicant is correct 
and that this application fails. The ap- 
plication is rejected and the rule dis- 
charged. 

Patkar, J. — The first point urged in 
this application is that the words “goes 
armed’* in 8. 19, Cl. (e). Arms Act import 
a habit, and reliance is placed on the 
diotonary meaning of the word “ go.” 
B. 19, Cl. (e), does not include the word 
“habitually,** and I think that the words 
“goes armed** connote carrying a weapon 
with the intention of using it when the 
necessity or opportunity arises. Even an 
isolated act of carrying a weapon in con- 
travention of the license would amount 
to an offence under 8. 19, Cl. (e), accord- 
ing to the decision in Emperor v ,Kalyan- 
chand (l). The words “ goes armed ” 
would imply a motion as well as the 
possession of the arms in contravention 
of the license, and mean nothing more 
than carrying a weapon with the inten- 
tion of using it as a weapon when the 
necessity or opportunity arises for its use. 
That was the meaning put upon the 
words “going armed** in the decisions in 
Emperor v. Harpal Bai (2) and Emperor 
V. Koya Hansji (3). The words do not 
necessarily connote a habitual course of 
conduct. I think that the circumstances 
in the present case show that the accused 
got himself possessed of the sword with 

(5) [1915] 40 Bom. 97=31 1. 0. 861=17 Bom. 

L. R. 881. 

(6) [1895] 28 Oal. 174. 
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[ihe intontion of using ifc as a weapon for 
bhe purpose of attacking his opponents, 
ind that while using that weapon he must 
iiave moved about. He would, therefore, 
on the evidence in this case be considered 
bo have gone armed with in 'the meaning 
of Cl. (e), S 19. 

The second point urged on behalf of 
the applicant is that the acquittal of the 
accused of the offence under S. 324, I. P. 

O. operates as a bar to the prosecution of 
bhs accused under 8. 19 (e), Arms Act. 
3. 403, Sub-S. (2), says: 

**A person acquitted or convicted of any of- 
fence may be afterwards tried for any distinct 
jffence for which a separate charge might have 
been made against him on the former trial 
ander S. 235, sub-S, (1).** 

In the previous trial the charge under 
3. 324, I. P. 0., in respect of ‘the hurt 
3 aused with a dangerous weapon and the 
jffence undei 8. 19 (e), Arms Act, could 
have been joined together as offences 
having been committed in the same tran- 
saction within the meaning of 8 235, sub- 
3. (l), Criminal P. C., The offence under 
S 324, I. P. C. was compounded under 
S 345, Criminal P. C., and the composi- 
tion has the effect of an acquittal under 
sub-S. (6), 8. 345, Criminal P. C. The 
acquittal for the offence under 8. 324, 1. 

P. C. does not, in my opinion, operate as 
a bar to the trial of the accused for the 
offence under 8 19 (e), Arms Act. The 
decisions in Emperor v. Jivram Dan- 
karji (5) and Queen-Empress v. Croft (6) 
support this view. 

I agree, therefore, that the rule should 
be discharged. 

R.K. B^de discharged. 
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Patkar and Baker, JJ. 

Emperor 

V. 

Gafur Baud Bohra — Accused. 

Criminal Appeal No. 508 of 1928, De- 
cided on 4th March 1929, against order 
of acquittal passed by the Third Class 
Mag., Anand. 

Bombay District Municipal Act (3 of 
1901), S. 113— House abutting private street 
— Height of the eaves cannot be regulated. 

Section 118 which empowers the munici- 
pality to regulate the height of the eaves, does 
not apply to the eaves of a house which abuts 
on a private street : 44 Bom, 198 ; A, I, B, 
1921 Bom, 130 and 27 Bom, 221, Disi, 

[P 287 0 2] 


V Gapur (Patkar, J.) 1929 

P. B, Shingne-^toY the Crown 

N, P. Desai-^iov Accused. 

Patkar^ J. — It is urged in support of 
this appeal that balconies and eaves 
form part of a building according to the 
decision in Tribhovan v. Ahmedabad 
Municipality (1), and that whether the 
street is a private ^street or a public 
street the municipality has power to act 
under 8. 96, Bombay District Municipal 
Act, 1901, according to the ruling in Vir- 
amgam Municipality v Bhaichand Da- 
modar (2). Further, reliance is placed 
on the judgment of Fawcett, J., in the 
case of Ahmedabad Municipality v. 
Manilal (3), where it was held that 
S. 113, Municipal Act, did not restrict 
the general powers conferred on a muni- 
cipality by 8. 96. 

It is conceded on behalf of the accused 
that 8. 96 would apply to balconies or 
eaves and other projections of a house 
which form part of a building and that 
notice is necessary under 8. 96, but it is 
argued on behalf of the accused that the 
order passed by the municipality pres- 
cribing the height at which the eaves 
should be erected is not legal as it does 
not fall within 01. (2), 8. 96. In Viram- 
gam Municipality v. Bhaichand Damo- 
dar (2), it was held that if an otla was 
constructed without permission under 
8. 96, Bombay District Municipal Act, 
1901, the municipality could remove it 
even if it was on a private street land. 
In the present case the accused gave 
notice under 8. 96, Bombay Act 3 of 
1901. The only question is whether the 
order of the municipality fixing the 
height of the eaves at twelve feet is a 
legal order. The case of Ahmedabad 
Municipality v. Manilal (3) relates to a 
balcony (Pakhli) to the second storey of 
a house abutting on a public street and 
projecting to a greater extent than that 
prescribed by the permission given by 
the municipality under 8. 33, Bombay 
Act 6 of 1873. In the present case the 
eaves do not project beyond the limit 
fixed by the permission granted under 
8. 96, Act 3 of 1901, but are built at a 
lower level than that prescribed by the 
permission granted under 8. 96, Bom- 
bay Act 3 of 1901, and that the building 
abuts on a private street and not a public 

(1) [1902] 27 Bom. 221=5 Bom. L.R. 48. 

(2) [1919] 44 Bom. 198=55 I.O. 318=22 Bom. 

L.R. 61. 

(8) A.I.R. 1921 Bom. 130. 
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street; The case of Tribhovan v. Ahme^ 
dabad Municipality (l) relates to a bal- 
cony put by a person to bis bouse abut- 
ting on a private street and constructed 
in defiance of the orders issued by the 
municipality under S. 33, Bombay Act 
6 of 1873. The wording, however, of 
8. 33, Bombay Act 6 of 1873, is very 
wide. Under S. 33, Cl. (2), Bombay 
Act 6 of 1873, the municipality had 
power within one month from receiving 
the notice to issue such orders not incon- 
sistent with the Act as they may think 
proper with reference to such building. 
Cl. (2), S. 96, of the present Act is res- 
trictive in its terms. Under that clause 
the municipality have power to issue 
orders not inconsistent with the Act and 
{!) may give permission to erect or alter 
or add to the building according to the 
plan and information furnished ; or (2) 
may impose in writing such conditions 
as to level, drainage, sanitation, mate- 
rials, or to dimension and cubical con- 
tents of rooms, doors, windows and aper- 
tures for ventilation, or with reference to 
the location of the building in relation to 
any street existing or projected, as they 
think proper or (3) may direct that the 
work shall not be proceeded with unless 
and until all questions connected with 
the respective location of the building 
and any such street have been decided to 
their satisfaction. It does not appear in 
this case that the height at which the 
eaves were to be erected was mentioned 
in the plan or in the information fur- 
nished. 

It is suggested in support of this ap- 
peal that by the application discretion 
was entrusted to the municipality to 
proscribe the height, and that the report 
of the secretary and the permission fixed 
the height at twelve feet. It does not 
appear that the •accused left the matter 
to the discretion of the municipality, nor 
does it appear that in the plan or in the 
information furnished the height was 
mentioned to be twelve feet. It is not 
suggested that the municipality entered 
in the plan the height at which the eaves 
were to be built. It would, therefore* 
follow that the municipality had no 
right to insist on having the eaves built 
at the height of twelve feet unless it was 
so mentioned in the plan or in the infor- 
mation furnished. The regulation of the 
height at which eaves should be erected 
does not fall within the wording of the 


second part of this clause, for the second 
part is restricted to level, drainage, sani- 
tation, material or to the dimensions and 
cubical contents of rooms, . doors, win- 
dows and apertures for ventilation or 
with reference to the location of the 
building and does not refer to the height 
at which eaves have to be erected. It is 
conceded that the order of the munici- 
pality does not fall under the second part 
of this clause. Assuming, therefore, that 
S. 113 does not control the wide wording 
of S. 96, we think that the second clause 
of S. 96 does not empower the munici- 
pality to prescribe the height at which 
eaves should be erected. Under 8. 113 
power is given to the municipality to 
prescribe the height at ^ which the roofs 
or eaves may be erected, but such pro- 
jections must, according to that section, 
bo over public streets. It is found in the 
present case that the street on which 
the eaves project is a private street and 
we accept the finding of the lower Court 
that the street is a private street and not 
a public street. It would, thereforOi 
follow that S. 113, which empowers the 
municipality to regulate the height of 
the eaves, does not apply to the eaves of 
the house in the present case as it abuts 
on a private street. 

We think, therefore, that the orders of 
the municipality are not legal in pres- 
cribing the height of the eaves at twelve 
feet. We would, therefore, confirm the 
order of acquittal q 1_ the lower Court and 
dismiss this appeal. 

Baker, J. — I agree. 

B.K. Appeal dismissed. 
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Patkar and Baker, JJ. 

In re Vali Mahomed. 

Criminal Revn. Appln, No. 11 of 1929, 
Decided on 4th March 1929, against order 
of Dist. Magistrate, Broach. 

Criminal P. C. (As amended in 1923), 
S. 250— Complainant present is not entitled 
to adjournment— -Order under S. 250 can be 
passed on adjourned date. 

Under the amended section, if the com- 
plainant is present in Court he is bound to 
show cause immediately. He cannot insist 
upon a grant of an adjournment for the pur- 
pose. If, however, an adjournment is granted 
or if the complainant is not present and a 
summons is issued to him, the Court can pass 
an order at the adjourned hearing after recor- 
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ding and considering tbe cause if any shown 
by the complainant or informant : A, I. 22. 
1926 Bom. 226, Bel on. [P 288 G 2] 

ff. D. Thakor — for Applicant. 

H. V. Divatia — for Opponent. 

B. 0. Bao for P. B. Shingne — for the 
Crown. 

Judgment— In this case the accused 
was charged under S. 447, 1. P 0. in the 
Court of the Third Class Magistrate Amod. 
The learned Magistrate acquitted the ac- 
cused and finding that the complaint was 
false and vexatious called on the complain- 
ant who was present on the same day to 
show cause why compensation should not 
be awarded to the accused under S. 250, 
Criminal P. 0. The complainant showed 
cause and the learned Magistrate adjourn- 
ed the proceedings and subsequently 
passed an order after four days directing 
the complainant to pay Bs. 20 to the ac- 
cused and in default to suffer simple 
imprisonment for ten days. The com- 
plainant appealed to the District Magis- 
trate, and the learned District Magis- 
trate, relying on the ruling in In the 
matter of Sadu Husain (l), set aside the 
order of the Third Class Magistrate on 
the ground that it was without jurisdic- 
tion as it was not passed on the same 
day along with the order of acquittal. 
The ruling in In the matter of Sadur 
Husain (1) is dissented from in the later 
ruling of the same Court in Ghurhin 
Roeri v. Khalil Khan (2), where it was 
held that an order under S. 250, Criminal 
P. C., passed by the Court after an ad- 
journment was merely irregular and was 
not without jurisdiction There is besides 
difference in the language of S. 250, Cri- 
minal P. C. Under the old section : 

“ tbe Magistrate may, in his discretion, by 
bis order of discharge or acquittal, direct the 
person upon whose complaint or information 
tbe accusation was made to pay to the accused 
or to each of the accused where there are 
more than one, such compensation, not ex- 
ceeding fifty rupees, as the Magistrate thinks 
fit.’* 

According to the decisions of this 
Court in Emperor v. Punamchand (3) and 
In re Nagindas Chanusa (4) the order 
subsequently passed by a Magistrate after 
issuing notice on the date of the order of 

(1) [1908] 25 All. 816=(1903) A. W. N. 57. 

(2 [1914] 86 All. 132=22 I. 0. 977=12 A. L. 
J. 14$. 

(8) [1906] 8 Bom. L. B. 847. 

(4) [1919] 22 Bom. L. B. 184=55 I. C. 851= 
21 Or. L. J. 371. 
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discharge or acquittal would be legaL 
Under S. 250 as amended : 

the Magistrate may, by his order of die-- 
charge or acquittal, if the person upon whose 
complaint or information the accusation waa. 
made is present, call upon him forthwith to* 
show cause why he should not pay compensa- 
tion to such accused or if such person 

is not present direct the issue of a summons- 
to him to appear and show cause as afore- 
said,’* 

and after considering the cause whicb 
such complainant may show, and if he id- 
satisfied that the accusation was false* 
and either frivolous or vexatious may 
direct that compehsation to such amount 
not exceeding one hundred rupees or, if 
the Magistrate is a Magistrate of the 
Third Class, not exceeding fifty rupees be 
paid by such complainant to such accused 
or to each of the accused or any of them. 
The Third Class Magistrate followed the 
proper procedure under S. 250 as amend- 
ed. Under the old section the order to 
pay compensation was part of the order 
of discharge or acquittal but it was a 
sufficient compliance with the provisions 
of S. 250, Criminal P. C., if the order 
was passed after an adjournment as it 
would bo a continuation of the order of ac- 
quittal and substantially part of the same 
proceedings. Under the amended section, 
if the complainant is present in Court he 
is bound to show cause immediately. He 
cannot insist upon a grant of an adjourn- 
ment for the purpose : see In re Ishvar- 
lal Maneklal (5). If, however, an ad- 
journment is granted or if the complain- 
ant is not present and a summons is 
issued to him, the Court can pass an 
order at the ajoumed hearing after re- 
cording and considering the cause if any 
shown by the complainant or informant 
We think, therefore, that the view of the 
District Magistrate is erroneous. 

We would, therefore, set aside the 
order of the District Magistrate and res- 
tore the order of the Third Class Magis- 
trate ordering the complainant to pay 
compensation to the accused. * 

B.K. Order set aside. 


(5) A. I. B. 1926 Bom. 225. 
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Marten, 0. J., and Murphy, J. 

Hormasji Shapurji Mistry — Appli- 
cant. 

V. 

Dhanbai Barjorji Gooper — Eespon- 
dent. 

Original Civil Jurisdiction Appeal No. 
66 of 1928, Decided on 1st February 
1929. 

(a) Practice — In originating summons for 
the construction of will, trustees should not 
argue on behalf of beneficiaries or next- 
of-kin apart from exceptional cases. 

In the.case of an originating summons for the 
construction of a will, the trustees should not 
argue on behalf of the beneficiaries, or next- 
of-kin, apart from exceptional oases, e.g., if a 
class of unborn children are interested. And 
so if a person interested in contending for an 
intestacy asks for being added as a party, he 
should be so added. [P 289 0 2] 

(b) Practice — Jurisdiction — Court has 
power to add person as representing estate of 
deceased provided he undertakes to take out 
probate or letters of administration before 
formal decree is drawn up, notwithstanding 
Succession Act (1925), S. 213. 

In a case of an originating summons Oourt 
has jurisdiction, notwithstanding S. 213, 
Succession Act to add a person, who has not 
yet obtained probate or letters of administra- 
tion, as representing the estate of the de- 
ceased, provided such person undertakes to 
take out probate or letters of administration 
prior to any formal decree being drawn up : 
In Be, Bicherson ; (1893) 3 Gh, 146, Foll,\ 38 
Cal, 327; Tarn v. Commercial Bank of Sydney^ 
(1884) 12 Q, B. D. 294 ; In re Oakes, (1917) 1 
Ch, 230 ; In re, Wenge, (1911) W, N. 129, Bef, 

[P 290 0 2] 

Jamshed Kanga — for Applicant. 

Taraporewala — for Appellants. 

N. H, C. Coyajee — for Respondent. 

Marten, C J. — This is an application 
by one Bai Navajbai, the widow of 
Sorabji Hormusji Engineer, asking to be 
added as a party to this suit, which is 
now under appeal from the judgment of 
Mr. Rangnekar, J. on an originating sum- 
mons. The learned Judge held that there 
was an intestacy under the will or part 
of the will of Bdulji Shapurji Mistri, and 
the applicant claims that on that finding 
she, under certain other wills, takes a 
portion of the estate as on an intestacy. 
Consequently, she contends that she is 
interested in upholding the judgment of 
the learned Judge. 

We are told that in the Oourt below 
there was nobody to represent the next- 
qf-kin or those interested in arguing for 

1929 B/37 & 38 


an intestacy, and that the trustees of the 
will of the deceased Edulji represented 
their position. The proper procedure is 
that trustees should not argue on behalf 
of beneficiaries or next-of-kin apart from 
exceptional cases, e.g , if a class of un- 
born children are interested. Therefore, 
there are good grounds for asking that 
somebody beneficially interested in con- 
tending for an intestacy should be before 
the Court. On the merits, therefore, this 
is an application which should be 
granted. 

We have, however, felt a difficulty by 
reason of the fact that the applicant has 
not taken out probate to her own hus- 
band's will, nor to the other will under 
which her deceased husband claims. The 
question, therefore, has arisen whether, 
having regard to S. 213, Succession Act, 
we should at the present juncture add 
the applicant as a party in the absenee 
of probate or letters of administration. 

When the case came before us in 
January 1928, we were referred to the 
decision of the Privy Council in Chandra 
Kishore Boy v. Prasanna Kumari Dasi 
(1), whore their Lordships held that pro- 
vided probate or letters of administra- 
tion were taken out before the decree, 
the suit was in order. That case, how- 
ever, does not show that it was in order 
to have the matter argued and decided at 
the trial provided the formal decree was 
not issued until after probate has been 
obtained. But, since the former hearing, 
the Bench has referred to certain English 
authorities which are in point, because 
our procedure in Bombay in originating 
summonses is taken directly from the 
Chancery Division. Thus in In re 
Bicherson : Scales v. Hayoe {No, 2) (2), 
I find Mr. Chitty, J., saying (p. 149) : 

**The question is whether the plaintiil is 
bound by the order made on the summons. It 
is true that she had not at the date of the 
order on the summons clothed herself with 
her right as legal personal representative of 
her grandmother, Sarah Seales, the testator’s 
sole next-of-kin; but it is the ordinary praotioe 
of the Court to allow the person entitled to 
take out representation to be added as a party; 
and in the event of its being shown that the 
deceased’s estate is entitled to some interest, 
the order does not go till letters of adminis- 
tration have been taken out." 

(1) [1910] 88 Gal. 327=9 I. 0. 122=38 I. A, 7 
(P.O.). 

(2) [1898] 3 Oh, 146=62 L. J. Gh. 708=41 
W. R. 583=69 L. T. 590. 
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That is a case oa an originating sum- 
mons, and it must be distinguished from 
cases of ordinary actions to enforoe rights 
where a different procedure may be 
adopted. Thus, in Danieirs Ohancery 
Practice, 7th Bdn., Vol. 1, pp. 351, 352, 
it clearly appears that in the Chancery 
Division an action may proceed provided 
probate or letters of administration are 
produced at the hearing. And further 
on, it is stated that in actions against 
either an executor or administrator de 
son tort it is necessary to have a duly 
constituted legal personal representative 
before the Court. In Tarn v. Commer- 
cial Bank of Sydney (3) it was pointed 
out that in the King’s Bench Division 
the Court may stay proceedings in an ac- 
tion by executors until they have ob- 
tained probate. 

There is, however, another procedure 
available both in the Chancery Division 
and in the Probate Division as exempli- 
fied in In re Oakes : Oakes v. Porcheron 
(4), where the Court pending the appoint- 
ment of a legal personal representative 
appointed a receiver of the deceased’s es- 
tate until after a representative should 
bo constituted. In re Wenge (5), is an- 
other instance of such an order. I may 
also refer to a rule of Court, which ap- 
parently we do not have here, but which 
I know, from my personal experience, 
was made use of in England. That is 
0. 16, E. 46 in the Rules of the Supreme 
Court, which provides that if in any mat- 
ter it appears to the Judge that any de- 
ceased person who was interested in the 
matter in question has no legal personal 
representative, the Judge may proceed in 
the absence of any person representing 
the estate of the deceased person, or may 
appoint some person to represent his es- 
tate for all the purposes of the matter or 
other proceeding, and the order so made 
shall bind the estate of the deceased 
person in the same manner in every 
respect as if a duly constituted legal 
personal representative of the deceased 
had been a party to the matter, or pro- 
ceeding. 

I mention the above authorities to 
show that we are not deciding that in all 
oases parties may proceed to the trial 

(8) [1884] 12 Q. B, D. 294=32 W. R. 492=50 
L. T. 365. 

(4) [1917] 1 Oh. 230=86 L. J. Oh. 303=61 
S. J. 202=115 L. T. 913. 

(5) [1911] W. N. 129. 


and defer 'taking out administration or 
probate, until after the result of the trial 
is known. The present is a case on an 
originating summons, and following In 
re Bicherson (2), we think we have 
jurisdiction, notwithstanding S 213, 
Succession Act, to add the present appli- 
cant as representing the estate of these 
two deceased and as representing those 
interested in contending for an intestacy 
of the estate of Edulji. She will be ad- 
ded as a party at her own risk as to costs 
and on her undertaking to take out pro- 
bate or letters of administration prior to 
any formal decree being drawn up after 
the hearing of the appeal. What we in- 
tend is, no formal decree of the appellate 
Court should be issued after any judg- 
ment in her favour until probate or ad- 
ministration has been taken out. The 
costs of the present application of all 
parties will be costs in the appeal. 

S.N./r.K. Application granted^ 


A. 1. R. 1929 Bombay 290 

Patkar and Murphy, JJ. 

Fakirji Ardeshir Lavri and others-^ 
Appellants. 

V. 

Bhagvatlal Tricamlal Dave and others 
— Respondents. 

Appeal No. 6 of 1927, Decided on 12th 
December 1928, against the order of the 
Dist. Judge, Broach, in Appeal No. 29 of 
1925 

Registration Act (1908), S, 17 (2) (v)— 
Purchaser executing in 1872 unregistered 
document to original owner agreeing to re< 
convey property to him if he paid certain 
sum of money within 51 years — Document 
was compulsorily registrable under Registra- 
tion Act of 1871 in force at its execution 
but was not so registrable under Act of 
1877 or later Act — Such document is en- 
titled to benefit of mitigations of rigour of 
registration law embodied in S. 17 of new 
Acts and so was admissible if tendered in 
evidence after 1877 — - Registration Act 
(1871), S. 17 (2) — Registration (1877), 
S. 17 (h). 

The greater striotness of the requirements 
of Aot 8 of 1871 and the earlier Registration 
Aots was mitigated by Aot 8 of 1877, and the 
Aot was framed, with a view to admit, to the 
benefit of such mitigations, documents exe- 
cuted before the date on whioh the Aot 
came into force, and the practical result was 
that the provisions of Aot 3 of 1877 applied 
to all documents tendered in evidence on or 
after 1st April 1877. [P 292 0 2] 

Certain persons who purchased property 
executed an unregistered document in favour 
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•of the original owner of the property in 1872, 
and agreed to reoonvey the property to him, 
if the latter paid sum of Bs. 2,500 within a 
period of 51 years. 

Held: that the document was compulsorily 
registrable under the Act of 1871 which was 
in force at the time of its execution, but such 
a document would not have been compul- 
sorily registrable if it had been executed 
after the passing of the Act of 1877 as it did 
not in itself create any right, title, or in- 
terest, or limit the title, of the vendor. Such 
a document would be entitled to the benefit 
of the mitigations of the rigour of the law 
embodied in S. 17 of the new Acts of 1877 and 
1908, and would be admissible though unre- 
gistered if tendered in evidence after 1877: 
5 Bom, 273; 7 Bom, 310; A, I. B. 1922 Bom, 
84; 14 M. I, A, 129 and 1 Bo7n. 190, Foil, 

[P 293 0 2, P 294 G 1] 

K, N, Koyajee — for Appellants. 

Barot and H, D, Thakor — for Kespon- 
dents. 

Patkar, J. — The plaint property ori- 
ginally belonged to one Mahommad Isap 
who sold it to one Tribhovan Sakhidas 
for Rs, 5,600 on 9th April 1869. Tri- 
bhovan in his turn sold the property 
to one Ardeshar Nasarwanji, the father 
of defendant 1, on 17th July 1872, for 
Rs. 2,275, and on that very day Ardeshar 
passed a document, Ex. A, to the sons 
of the original owner Mahomad, agree- 
ing to reconvey the property to them or 
their heirs, executors or representatives 
on payment of Rs. 2,200 within fifty-one 
years. Ardeshar Nasarwanji gifted the 
property to his son defendant 1 on 6th 
December 1899. The interest of the 
sons of Mahomad, the original owner, 
tinder the document Ex. A, was assigned 
to the plaintiff on 10th October 1921, 
who brought a suit to enforce the docu- 
ment, Ex. A. The heirs of Ali and 
Abhram, the sons of Mahomad, were 
joined as co-plaintiffs. Defendant 1 sold 
the property to defendant 3 on 7th May 
1919. The plaintiff, finding that defen- 
dant 3 was a bona fide purchaser for 
value, gave up his claim for specific per- 
formance and possession of the property 
and restricted his claim for damages for 
breach of the agreement. Ex. A. 

The learned Subordinate Judge held 
that the document, Ex. A, required re- 
gistration under S. 17, 01. (2), of Act 8 
of 1871, and the exemption in favour of 
the documents embodied in S. 17, Cl. (h), 
was enacted by Act 3 of 1877. He, there- 
fore, held that the document. Ex. A, was 
not admissible in evidence for want of 
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registration, and dismissed the plain- 
tiff's suit. 

On appeal, the learned District Judge 
held that the document. Ex. A, operated 
to create an interest in immovable pro- 
perty and limited the vendor's interest 
to that extent, and was compulsorily re- 
gistrable under the Act of 1871, that the 
question of admissibility being a matter 
of procedure was governed by the pre- 
sent law, and that though it was com- 
pulsorily registrable when it was execu- 
ted, it did not require registration under 
the present law, and, therefore, held that 
the document, Ex. A, was admissible in 
evidence. 

On behalf of the appellants it is urged 
that the document required registration 
under Act 8 of 1871 and that under S. 6, 
General Clauses Act, the provisions in 
S. 17, Cl. (2) (v) embodied in the later 
Registration Acts of 1877 and 1908 would 
not affect the previous operation of the 
Registration Act 8 of 1871, and that the 
document in itself created an interest in 
immovable property and limited the 
vendor's right to the value of Rs. 100 or 
more, and therefore, was inadmissible in 
evidence for want of registration. On 
the other hand, it is contended that the 
document did not require registration 
under Act 8 of 1871 as it did not create 
any interest in immovable property, that 
the document created a right in personam 
and did not create any right or interest 
in the property, and that though the 
document may not be admissible in evi- 
dence as affecting immovable property, 
it was admissible in a suit for specific 
performance or for damages for breach 
of a contract. 

The document was executed on 17th 
July 1872, and was governed by Act 8 
of 1871. S. 54:, T. P. Act, was not enac- 
ted at the time of the execution of this 
document. The Transfer of Property 
Act was made applicable to the Bombay 
Presidency in the year 1893. According 
to the decision in Futteh Chund Sahoo 
V. Leelumber Singh Doss (1), an agree- 
ment foY the sale of immovable property 
worth more than Rs. 100 required 
registration on the ground that it created 
equitable interest in the property to be 
conveyed. In that case specific perfor- 
mance was sued for on the strength of 

(1) [1871] 14 M. I. A. 129=16 W. R, 26=a9 
B. L. R. 433=2 Suthor 457=2 Sar. 709 
(P.O.). 
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an unregistered agreement for sale, and 
the plaintiff sought to have a conveyance 
executed in pursuance of it, and it was 
held that the agreement not having been 
registered could not be given in evidence 
in the suit. A similar view was taken 
in the case of Valaji Isaji v. Thomas (2). 
Apart from the special terms of the 
document which was the subject-matter 
in that case, it was held that in a suit 
for specific performance of an agreement 
to execute a deed of immovable property, 
the agreement was not admissible in 
evidence for want of registration. The 
case of Jusah Haji Jafar y. Gul Mu- 
hammad (3) was distinguished on the 
ground that the instrument in question 
had been executed not by the nntonding 
purchaser, and therefore could not create 
any right, title or interest to or in the 
property to be sold. The decisions in 
the case of Jusab Haji 'Jafar v. Qul 
Muhammad (3) and Mark Ridded Currie 
V. S. F. Mutu Bamen Chetty (4), relied 
on on behalf of the respondent, must be 
considered to have been overruled by the 
decision in the case of Futteh Chund 
Sahoo v. Leelumber Sing Doss (1); see 
note at p. 196 in the case of Valajt Isaji 
V. Thomas (2). It was held in Din- 
karrao v, Narayan (6) that a contract 
which under English law created an 
equitable interest in land might also 
come within the description of the docu- 
ments referred to in S. 17 (2) (v), Eegis- 
tration Act of 1877, and very possibly 
the legislature intended to exempt 
such contracts from registration, but 
the question whether they were com- 
pulsorily registrable or not was not 
definitely settled until the passing 
of the Transfer of Property Act. It 
follows, therefore, that the document, 
Ex. A, according to the registration 
law prevalent at the time of the execu- 
tion of the document, .required registra- 
tion. Their Lordships of the Privy 
Council in Futteh Ghand Sahoo v. 
Leelumber Singh Doss (l) observe 
(p. 131) : 

“ The Registration Act, No. 20 of 1866, re- 
cently passed in India is extremely stringent. 
Their Lordships have in the first place, no 
doubt whatever, that the instrument in ques- 
tion is one which by Cl, 2, S. 17 of the Act, 
is required to be registered that it is’an instru- 

“~(2) [1876] lBom.T9a 

(3) f 1875] 12 B. H. C. R. 175. 

,(4) [1869] 8 Beng. L. R. 126=11 W. R. 520.- 

(5) A. 1. R. 1922 Bom. 84. 


ment acknowledging the payment of the 
consideration money for what was to bo 
ultimately an absolute sale of the property in 
question and what in equity would operate 
as a sale of the property. ** 

The last observation refers to the 
principle of English law according to 
which a contract for sale of land operates 
in equity as a transfer of ownership from 
the vendor to the purchaser. In prder 
to mitigate the rigour of the Registra- 
tion Act, 01. (h), S 17, Act 3 of 1877, 
was enacted. Act 3 of 1877 came into 
force on Ist April 1877, and did not con- 
tain any provision exempting from its 
operation documents executed previous 
to the date of its coming into force. On 
the contrary registration of documents 
executed on or after the date on which 
the previous Acts 16 of 1864, 20 of 1866 
and 8 of 1871 had come into force, is 
governed by 8. 17, Act 3 of 1877. 
Act 16 of 1908 is to the same effect. It 
was held in Baju Balu v. Krishnarav 
Bamchandra (6) that the greater strict- 
ness of the requirements of Act 8fof 1871 
and the earlier Registration Acts was 
mitigated by Act 3 of 1877, and the Act 
was framed, as it was, very probably 
with a view to admit, to the benefit of 
such mitigations, documents executed 
before the date on which the Act came 
into force and that the practical result 
was that the provisions of Act 3 of 1877 
applied to all documents tendered in 
evidence on or after Isb April 1877. The 
view of Green, J. in Baju Balu v. 
Krishnarav Bamoliandra (6) was ac- 
cepted in Chunilal Panalal v. Bomanji 
Mancherji Modi (7) where the reasons 
for enactment of Cl (h), S. 17, Act 3 
of 1877, have been stated by reference to 
the proceedings in Council. S. 6, Gene- 
ral Clauses Act, which prevents repeal- 
ing enactments affecting the operation 
of the previous A^ts cannot apply in the 
present case. According to the view in 
Baju Balu v. Krishnarao Bamchandra 
Chunilal i Panalal v. Bomanji 
Mancherji Modi (7), the object of the 
later Registration Act was to admit, to 
the benefit of the mitigations of the 
rigour of the law, documents which were 
executed prior to 1877 when the regis- 
tration law was more stringent. I think 
therefore, that the document Ex. A, 
having been produced un evidence after 

(6) ri877] 2 Bom. 273. 

7 Bom. 810. 
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ooming iatio foroe of Aot 16 of 1908, 
Would be governed by S. 17 of the Aob, 
and would get the benefit of the mitiga- 
tion of the rigour of the law embodied 
in 8. 17, 01. (2) (v). On the other hand 
dooumenta which were not compulsorily 
registrable under the registration law 
previous to the Act of 1871, did not re- 
quire registration under the provisions 
of the later Acts of 1877 and 1908. In 
Desai Motilal Mangaljiv, Desai Para- 
shotam Nandlal (8) after referring to 
the view of Green, J. in Baju Balu 
V. Krisnnarav Bamohandra (6) that the 
practical result was that the provisions 
of Act 3 of 1877 applied to all documents 
tendered in evidence on or after 1st 
April 1877, it was observed that the 
document which was the subject-matter 
in Baju Balu's case was one which 
ought to have been registered under Act 
16 of 1864 but with regard to the docu- 
ments which did not require registration 
under the previous registration law it 
was held that the subsequent Kegistra- 
tion Act provided no moans ‘of register- 
ing the documents, and therefore, in the 
case of a document which did not re- 
quire registration under the previous 
law the requirements of registration 
under the later law could not have 
retrospective effect of invalidating docu- 
ments which when they were executed 
were free from defects according to the 
existing law. The absence of any provi- 
sion requiring documents, which did not 
require registration under the previous 
law, to be registered within a certain 
time after ooming into force of the new 
Begistration Act would indicate that no 
change in the law was intended : see 
Bam Coomar Singh v. Kishari (9), 
Intizam Fatima v. Ali Baksh (10) and 
Khuda Bakhsh v. Sheo Din (11). 

If the view of Green, J., in Baju Balu 
V. Krishnarav Bamohandra (6) ap- 
proved in Ghunilal Panalal v. Bomanji 
Manoherji Modi (7) B,nA Desai Motilal 
Mangalji v. Desai Parashotam Nand- 
lal (8) be accepted it would follow that 
the document Ex. A though executed be- 
fore Act 3 of 1877 came into force would 
be entitled to the benefit of the mitiga- 
tion of the rigour of the law as embodied 

(8) [1893] 18 Bom. 92. 

(9) £1882] 9 Bom. 68. 

(10) £1911] 8 A. li. J. 609=10 I. 0. 814. 

Ill) £1886] 8 All. 405=(1886) A. W. N. 170. 


in the later Begistration Acts, e. g.,S. 17, 
Cl. (h), of Act 3 of 1877, and S. 17, 01. (2) 
(v) Act 16 of 1908. The question therefore 
arises whether the document. Ex. A, did 
by itself create, declare, assign, limit 
or extinguish any right, title or interest 
of the value of Bs. 100 and upwards, or 
it merely created a right to obtain an- 
other document which created, declared, 
assigned, limited or extinguished any 
such right, title or interest. It is urged 
on behalf of the appellant that the docu- 
ment in itself created a right or at least 
limited the vendor’s right to that ex- 
tent. The document. Ex. A, says as 
follows: 

“ Accordingly I pass this agreement to you 
that on receipt of Rs. 2,500 for that bhag, I 
will reconvey it to you or your heirs or your 
assigns. In case 1 fall to reconvey or in case 
1 raise any sort of objection to such recon- 
veyance, then you can, on the basis of this 
writing, hie a suit against me according to 
law and obtain a decree and take it back 
through Court.** 

The title of Ardeshar, the father of 
defendant 1, created by the sale-deed in 
his favour by Tribhovan on 17th July 
1872, is not in any way limited by this 
document. If he broke the agreement 
and sold to a third party, ho laid him- 
self open to an action for damages while 
the right of the third party to retain 
the property will depend upon whether 
or not he had notice of the agreement : see 
Harkisandas v. Bai Dhanu (12). The 
document. Ex. A, was simply an agree- 
ment that Ardershar would reconvey the 
property any time within fifty-one years 
on payment of Ks. 2,500 and on such 
payment the sons of Mahomad would 
be entitled to get a registered document 
from Ardeshar or would be entitled to 
enforce the agreement in a Court of law. 

I think, therefore, that the document, 
though it required registration under the 
law as it existed at the time of tlio ex- 
ecution of the document as being a con- 
veyance of an equitable estate on the 
authority of the decision in Futteh 
Chund Sahoo v. Leelumber Singh Doss 
(1) and Valaji Isaji v. Thomas (2), i1 
can get the benefit of the mitigation oi 
the rigour of the law by virtue of th( 
enactments contained in 8. 17, Cl. (h) 
Act 3 of 1877, and 8. 17, 01. (2) (v) 
Act 16 of 1908. The document, in mi 
opinion, does not in itself create am 

(12) A. I. R. 1926 Bom. 497=50 Bom 566 
CP.B.). 
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right, title or interest or limit the title 
of the vendor so as to require compulsory 
registration under S. 17, and would be 
admissible in evidence in a suit for re- 
covery of damages for breach of the 
bgreement. 

It is urged on behalf of the respondent 
khat though the document required re- 
gistration, it would not be inadmissible 
in evidence for want of registration in 
a suit for specific performance or in a 
suit to recover damages, and reliance is 
placed on the decisions in Burjorji Cur- 
setji V. Muncherji Kuverji (13); Adak^ 
kalam v. Theethan (14); Nagappa v. 
De vu (15); and Mangamma v. Bamamma 
(16). The case of Burjorji Cur set ji 
v. Muncherji Kuverji (13) has been 
criticized in Bamling v. Bhagvant (17). 
It is not necessary to go into this 
question as I think that the docu- 
ment, Ex. A, does not by itself create 
declare, assign, limit or extinguish any 
right, title or interest of the. value of 
Rs. 100 and upwards, but merely creates 
i right to obtain another document which 
when executed would create, declare, 
issign, limit or extinguish any such 
right, title or interest. I think, there- 
fore, that the document, Ex. A, is admis- 
sible in evidence. For these reasons I 
would confirm the order of the lower 
ippellate Court and dismiss the appeal 
with costs. 

Murphy, J. — Plaintiffs tiled a suit 
praying that the defendants should ex- 
ecute a sale deed of the property in liti- 
gation in their favour, on their paying 
Es. 2,500 the sum specified in the con- 
tract to sell and should also give them 
possession. But in the course of the suit 
the prayer for specific performance of the 
agreement to sell was given up, and 
plaintiffs only claimed damages for its 
breach, and the suit as against defen- 
dant 3, who is in actual possession of 
the property as a vendee, was dismissed 
on the plaintiffs’ application, to the effect 
that he was a bona fide purchaser for 
Value and without notice. 

The original Court held that the suit 
was not maintainable, because the docu- 
ment on which the plaintiffs relied, 
marked as Ex. A in the case, was inad - 

(13) [1880] 6 Bom. 148. 

(14) [1888] 12 Mad. 505. 

(16) [1890] 14 Mad. 65. 

(16) [1912] 37 Mad. 480=16 I. C. 687=(1912) 
M. W. N. 917. 

(17) A. I. R. 1926 Bom. 375=50 Bom. 334. 


missible in evidence as not having beeir 
registered. This document was executed 
on 17th July 1872* by one Nusserwanji*^ 
the then owner, in favour of Ali and 
Abhram, the sons of the original owner 
Mahomed Isaq, and contains an under* 
taking to reconvey the property for 
Es. 2,500 on application made withii> 
fifty- one years of the . date of its exe- 
cution. 

On appeal to the District Court, the- 
original Court’s order of dismissal was^ 
set aside, and the case was remanded for 
disposal on the merits, the learned 
District Judge’s view being, that Ex. A 
was admissible in evidence, even^ 
though unregistered. This is the order 
now before us in appeal. 

The principal questions to decide^ 
therefore are : 

1. Whether, at the time of its execu- 
tion, Ex A was compulsorily registrable, 
and, (2) if it was, whether the failure to 
register it now operates to forbid its be- 
ing used as evidence. 

There is no dispute about the facts. It 
has been argued that the contract con- 
tained in Ex. A is void for want of con- 
sideration, but this contention can 
hardly be sustained. Looked at broadly, 
it contains reciprocal promises which 
furnish enough consideration to support 
a contract, and I think it is essentially 
an ordinary agreement to sell the pro- 
perty, if required, for the sum fixed, 
within a certain time. In 1872 the 
Registration Act of 1871 was in force. 
S. 17 (2) of that Act made all instruments- 
which purported, or operated, to create, 
declare, assign, limit or extinguish, 
whether in present or future any right, 
title or interest whether vested or con- 
tingent, of the value of Es. 100 or up- 
wards to or in immovable property 
compulsorily registrable. 

The Registration Act of 1871 was re» 
pealed by the Registration Act of 1877, 
which in turn has given place to the^ 
present Act of 1908. The Act of 1871 
was different in its provisions on this 
point to the later Acts and the change in- 
the later Acts was actually made ia 
order to mitigate the hardship of requir- 
ing such “bargain papers” to be regis- 
tered. The subject has been fully dis- 
cussed in the case of Dinkarrao v. Nara- 
yan (6) and I need not repeat its history 
in this judgment. I think that, in terms* 
Ex. A was a document coming withii^ 
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the class ot documents .which in 1872 
were compulsorily registrable, though in 
fact had it been executed later than 1877 
it would not have had to be registered to 
be admissible in evidence, and the short 
point therefore is whether on these facts 
it can now be admitted to prove the con- 
tract to sell which it contains. 

The leading case is that of Futteh 
Chund Sahoo v. Leelumber Singh Doss 
(l). The document in that case was an 
agreement to sell, and the registration 
law applicable was the Act of 1866 which, 
however, on this point had a provision 
similar to the one found in the Act of 
1871. This case was followed in Valaji 
Isaji V. Thomas (2). 

These oases have been discussed by the 
learned District Judge, who quite rightly 
and for the further reasons he gives in 
respect of the equitable doctrine then 
prevailing in India, before the coming 
into force of the Transfer of Property 
Act, which was, that a mere contract to 
sell conveys the equitable estate, held 
that Ex. A was compulsorily registrable 
when it was executed. The reason why 
he ultimately decided that it was 
admissible was that he considered 
on the strength of the decision in 
Raju Balu v. Krishnarav Bamchandra 
(6) that the question of admissibility 
being a matter of procedure, would bo 
governed by the law in force when the 
document was tendered in evidence, and 
such a document not now requiring regis- 
tration, it could on this ground be ad- 
mitted. He also considered the effect 
of the decision in Desai Motilal Man^ 
galji V. Desai Parashotam Nandlal (8), 
in which case it was hold that a docu- 
ment which was not compulsorily regis- 
trable when it was executed but required 
that formality to legalize it at the date 
it was tendered in evidence was admis- 
sible though unregistered. The facts 
were the converse of those of this case, 
and he rightly observed that a converse 
case may be different, and that prohibi- 
tory and penal sections of .the Begistra- 
tion Act must be construed strictly. But 
the ratio decidendi in the then decided 
case really had a different basis. The 
document dealt with in it had been in 
order when executed. Ex. A was not 
in order at the time of its execution. It 
would have been inequitable to penalize 
a doeument on the ground of a change 
in the law. but it does not seem to me to 


be equally so inequitable when the docu- 
ment was originally invalid for want of 
this formality, and can only be held ' to 
avoid that defect because of the change 
in the law. In fact, the proposed ven- 
dees under it acquired no right at the 
time, and had none for five years. Would 
it be equitable to enforce such rights 
against the other side, because of a 
change in the law, and as from 1877, 
I am not sure that it would be, but the 
determining argument in the present ap- 
peal must, in my opinion rest on a pro- 
per interpretation of the relevant enact- 
ments. In 1872 as well as in 1877 the 
General Clauses Act of 1868 was in force. 
S. 3 of that Act provided that in all Acts 
made by the Governor General in 
Council after this Act had come into 
operation (l) for the purpose of reviving 
either wholly or partially, a Statute, Act 
or Begulation repealed, it shall be 
necessary expressly to state such purpose. 
There was no provision similar to that 
in S. 6 (a) and (b) of the present Act 
providing that the repeal of any enact- 
ment shall not operate to revive any^ 
thing not in force at the date of the re- 
peal or to affect the operation of any 
enactment so repealed. This provision 
only came in the General Clauses Act 
now in force, which was long after the 
repeal of the Begistration Act of 1871 
in 1877. I think that neither of these 
enactments can be resorted to in order 
to solve the second question wo have to 
decide and that recourse must be had to 
the case law on the point. 

In the Act of .1877 (3 of 1877) there 
was a new S. 17 (b) by which the neces- 
sity for registering agreements such as 
the one contained in Ex A in this case 
was removed, and the Act contains no 
provision to the effect that it would not 
apply to documents which had been exe- 
cute! previous to the date of its com- 
ing into force. 

There are two reported cases on this 
point. The first is that of Baju Balu v. 
Krishnarav Bamchandra (6), in which 
it was held that the Act of 1877 
governed the admissibility of documents 
executed before, but offered in evidence 
after 1877, and the second is that of 
Chunilal Panalal v. Bomanji M anchor ji 
Modi (7) in which the opinion of Green, 
J , in the former case was accepted and 
followed. 
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I thiak there is a difficulty iu holding 
that Ex. A, though inadmissible in evi- 
dence at the time it was executed and 
for five years after that time; has now 
become admissible by reason of a change 
of the law without a provision for its 
retrospective effect. But in view of 
these two rulings of this Court, which 
bind us, I think I must find that Ex. A 
was admissible in evidence when ten- 
dered in the original Court. 

There is yet another point of law in 
the case and it is, whether in view of the 
fact that the claim for specific perform- 
ance was abandoned, and the suit as 
against the person in possession of the 
property in suit was given up, a claim 
for damages can now be persevered in. But 
this point, though referred to in argu- 
ment before us, was not discussed in the 
Court below, and I think we need not 
find on it now, for there may be facts 
available to the parties which might 
affect the finding on it. I agree that the 
lower appellate Court’s order must bo 
confirmed and that this appeal should bo 
dismissed with costs. 

S.N./R.K. Appeal dismissed 
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Mirza and Murphy, JJ. 

Emperor. 

V. 

0. E. Bing — Accused. 

Criminal Appeals Nos. 487, 503, 504 
and 518 of 1928, Decided on Gist January 
1929, against decision of Sess. Judge, 
Belgaum. 

(a) Criminal P. C., S. 239— Three police 
officers given separate bribes by complai- 
nant— Opposite party also giving bribe to 
one of the officers— Police officers alleged 
to have conspired and charged under Penal 
Code, Ss. 120-B, 161 and 163— Person of 
opposite party also alleged to have conspired 
and charged under Penal Code, Ss. 120-B, 
161, 163 and 114— All tried jointly at one 
trial — Trial held justified and no misjoinder 
held to have occurred. 

Aooused 4 to 10 extorted from one 8 an 
agreement of sale. 3 then lodged a oomplaint 
in the matter with aoouiod 3, a Police Inspec- 
tor and gave him a bribe of Bs. 200 for cre- 
ating interest to investigate this oomplaint. 
For the same purpose S also bribed aooused 1 
and 2 who were Deputy Superintendent of 
Police and Police Inspector. But in the 
meantime aooused 4 to 10 approached ao- 
oused 3, who was bribed by '"paying Bs. 1,000 
to push up the matter. 8*a complaint was 
accordingly reported to be false. On these 


facts accused 1 to 8 were charged under 
Penal Oode, Ss. 120-B, 161 and 163 for having 
conspired to take bribes from 8 and aooused 
4 to 10 in the course of police investigation; 
while aooused 4 to 10 were charged under 
Penal Oode. Ss. IQO-B, 161, 168 and 114 for 
conspiring to offet bribe to aooused 1 to 3. 

Held : that the law punished the giver as 
well as the taker of the bribe, and the tran- 
saction must be regarded as one although 
there ware two parties to it and separate of- 
fences might be said to be committed in res- 
pect of it. The mere fact that the sums re- 
ceived were different and were received at 
different times and places would not split up 
the transaction into so many separate tran- 
sactions so as to require separate trials in 
respect of each of them. The common object 
which all the aooused had in view was that 
the police investigation which accused 3 had 
in hand should be conducted by him not on 
its merits in the discharge of his public duty 
but corruptly in accordance with the illegal 
gratification paid. The prosecution were 
t^herefore justified in combining the four 
charges in one trial. [P 299 0 1] 

(b) Penal Code, S. 1 2 0-B-— Agreement is to 
be inferred from circumstances — Evidence 
though separately not convincing, if con- 
jointly establishing conspiracy, is enough. 

To establish a charge of conspiracy, the 
agreement is very often to be inferred from 
circumstances raising a presumption of a 
common concerted plan to carry out the un- 
lawful design. It is unavoidable in such 
oases to have a large mass of evidence which 
taken separately may not appear to be .1 rele- 
vant against every person aooused of the of- 
fence, but taken in conjunction with the other 
evidence in the case may establish the cons- 
piracy. [P 299 0 2] 

(c) Criminal P. C., S. 297 — Judge expres- 
sing his opinion about evidence but caution- 
ing jury that they were not to accept his 
view — No misdirection takes place. 

Where the Judge throughout his charge has 
several times cautioned the jury that they 
are not to accept his view of the evidence as 
they were the sole judges of facts the mere 
fact that the Judge gave expression to his 
opinion regarding certain evidence does not 
amount to misdirection. [P 300 0 1] 

(d) Evidence Act, S. 30— Scope. 

Self-exculpatory statement of aooused 

should not be taken into consideration against 
his co-accused. [P 801 0 1] 

(e) Penal Code, S. 161 — Scope. 

Mere knowledge that a bribe was to be given 
would not make a person who has the know- 
ledge a participator in the giving of the bribe. 

[P 301 0 2] 

(f) Criminal P. C., S. 307— Scope. 

High Court will not as a rule interfere with 
the verdict of a jury except when it is shown 
to be clearly and manifestly wrong : 10 Bom, 
497, Bel. on, [P 302 0 1] 

(g) Evidence Act, S. 114, III. (b)— Police 
Officers conspiring to demand and receive 
bribe— Readiness to use their position for 
it-— Accomplice victimized by them into 
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offering bribes — Much slighter corroboration 
is necessary — Evidence Act, S. 133. 

Where police officers act in conspiracy with 
one another to demand and receive illegal 
gratification and are ready to make use of 
their official position to enforce such demand, 
the testimony of accomplices -who are really 
victimised by them into ofiering them illegal 
gratification and have not willingly done so 
requires a much slighter degree of corrobora* 
tion than would be the case if the accomplices 
were entirely voluntary accomplices ; 83 Cal, 
€49, Be/. [P 302 0 1] 

(h) Criminal P. S. 239 — course of 
same transaction'* explained. 

The expression “in the course of the same 
transaction" used in S. 239 must be under- 
stood as including both the immediate cause 
and effect of an act or event, and also its 
collocation, or relevant circumstances, the 
other necessary antecedents of its occurrence, 
connected with it, at a reasonable distance of 
time, space, and cause and efieot. [P 303 G 1] 

Velinker, Azad, S. R. Nabiullah^ K.H. 
Eellcar, K. J, Kale and Nilkant Atma- 
ram — for Accused 9. 

Jamshed Kanga and P. B, Shingne — 
for the Crown, 

Mirza, J. — The appellants-accused and 
the original accused 8 were tried jointly 
before the Sessions Court at Belgaum, 
1, 2 and 3 on charges under Ss. 120-B, 
161 and 163, I. P. C,, and accused 4 to 
10 on charges under Ss. 120-B, 161, 163 
and 114, 1. P. C. The jury unanimously 
found accused 1 and 2 guilty on all 
charges, and accused 3 guilty on charges 
under Ss. 120-B and 161. The jury by a 
majority of three to two found accused 3 
guilty under S. 163, I. P. C.. and accused 
4 to 7 and 9 and 10 guilty on all charges; 
the jury found accused 8 by a majority 
of four to one not guilty of any offence. 
The Sessions Judge accepted the verdict 
of the jury, acquitted accused 8, and sen- 
tenced the remaining accused to various 
terms of imprisonment and fines. 

The appellants have urged that the 
trial was vitiated owing to (1) a mis- 
joinder of charges and parties accused; 
(2) certain misdirections and non-direc- 
tions amounting to misdirections to be 
found in the learned Judge's charge to 
the jury; (3) wrongful admission of cer- 
tain matters in evidence; (4) refusal by 
the learned Judge to allow accused 1 to 
annex to his written statement at his 
trial a synopsis of his service record in 
the police force. 

The charges framed at the trial were, 
as follows: 


“That between 2dth August 1926 and Ist 
December 1936 at Belgaum and at Jugul 

“(1) you accused 1 to 3 agreed together - to 
receive a gratification other than legal remu* 
neration from both the parties concerned in 
the complaint of Sanmalappa Narasappa 
Naick against accused 4 to 9 and Adiveppa 
Malgauda ; 

“(2) that in pursuance of the said conspi- 
racy, each of you accused 1 to 3, being public 
servants in the police department, accepted 
such illegal gratification in the shape of 
Bs. 500, Rs. 200 and Bs. 200 respectively from 
the said Sanmalappa, as a motive for yourself 
showing favour to him or for inducing the 
others among you by the exercise of personal 
infiuonce to show favour to the said Sanma- 
lanpa in the exercise of official functions ; 

^*(3) that further in pursuance of the said 
conspiracy you accused 3 accepted for your- 
self and for accused 1 and 2 such illegal 
gratification in the shape of Rs. 1,000 in cash 
from accused 4 to 10 and Adiveppa Malgauda 
as a motive for showing favour in the exercise 
of official functions feo accused 4 to 9 and 
Adiveppa in respect of the said complaint 
filed by the said Sanmalappa ; 

“(4) that you accused 4 to 10 agreed to- 
gether to offer gratification other than legal 
remuneration to accused 1 to 3 as a motive 
for showing in the exercise of official func- 
tions favour to accused 4 to 9 and Adiveppa 
in respect of the said complaint either per- 
sonally or by inducing one another among 
these three accused by exercising personal in- 
fiuence and actually paid Rs. 1,000 to accused 
3 in pursuance of the said conspiracy and that 
thereby, accused 1 to 3 committed offences 
punishable under Ss. 120‘B, 161 and 168, 1. P. 

0. , and accused 4 to 10 committed offences 
punishable under Ss. 120*3, 161, 163 and 114, 

1. P. C., and within the cognizance of the 
Court of Session of Belgaum." 

It is contended that a simultaneous 
trial on all these charges contravenes 
Ss. 233, 214 and 235 and does not fall 
under 8. 239 (d), Criminal P. C. It is 
urged that the transactions set out in the 
charges cover a period between 28th 
August 1926 and 1st December 1926, and 
are alleged to have occurred some at Bel- 
gaum and some at Jugal. Some of the 
transactions, it is contended, were bet- 
ween the accomplice Sanmalappa on the 
one hand and accused 3 acting for him- 
self on the other; that some transactions 
were between Sanmalappa and accused 
1 acting for himself. Certain other tran- 
sactions, it is contended, were between 
Sanmalappa and accused 2 acting for 
himself. Similarly, it is further con- 
tended that certain transactions were bet- 
ween accused 3 acting on his own be- 
half on the one hand and accused 4 to 10 
acting on behalf of themselves on the 
other. It is contended that at least two 
different conspiracies are charged, the 
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common object of one conspiracy being 
subversive of the common object of 
the other. The charges it is urged, 
are tantamount to this that accused 
1, 2 and 3 are charged with having 
conspired with one another to accept 
illegal gratification from Sanmalappa and 
are charged also with having conspired 
with one another to accept illegal grati- 
fication from accused 4 to 10. Accused 
4 to 10, it is urged, are at the same time 
charged with having conspired with one 
another to offer illegal gratification to 
accused 1, 2 anc} 3 and aid and abet 
them in their conspiracy to receive illegal 
gratification. Thus it is contended there 
are several distinct conspiracies. It is 
also contended that the common object 
of the takers of illegal gratification is not 
the same as that of the givers. It is 
urged that accused 4 to 10 cannot be said 
in any sense to share in the common ob- 
ject and purpose of accused 1, 2 and 3 
and vice versa. 

Accused 1 was a Deputy Superinten- 
dent of Police and the Senior officer of 
accused 2 and 3 who were both Police 
Inspectors in the same District. San- 
malappa had made a complaint that ac- 
cused 4 to 9 and one Adiveppa Malgauda 
had extorted from him a certain valuable 
document. It was his desire that ac- 
cused 4 to 9 and Adiveppa should be 
prosecuted and punished in respect of 
the alleged act of extortion. Accused 4 
to 9 were interested in refuting such 
charge and accused 10 and Adiveppa 
were helping them in the matter. It is 
urged therefore that the interests of the 
two parties were adverse to each other 
and there was no common object in 
which they could bo said to have joined. 

The objection to the trial on the 
ground of misjoinder of charges and 
parties if upheld would vitiate the trial. 
In Subrahmania Ayyar v. Emperor (1) 
their Lordships of the Privy Council 
have ruled that the disregard of an ex- 
press provision of law as to the mode of 
trial is not a mere irregularity such as 
could be remedied by S. 537, Criminal 
P. C. 

Section 233, Criminal P. C. provides 
that for every distinct offence of which 
any person is accused there shall be a 
separate charge, and every such charge 
shall be tried separately, except in the 

(1) C1901J 25 Mad. 61=28 I, A. 257=11 M. 

L. J. 233=8 Sar. 160 (P.O.), 
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oases mentioned in Ss. 234, 235, 236 and 
239. The prosecution rely upon the ex- 
ception contained in S. 239 (d), which 
provides that persons may be charged 
and tried together where they are accused 
of different offences committed in the 
course of the same transaction. What 
the Court has to determine, therefore, is 
as was laid down by a Divisional Bench 
of this Court in Emperor v. Qanesh 
Narayan (2), whether there was a com- 
plete unity of project, and the whole 
series of acts were so linked together by 
one motive and design as to constitute 
one transaction. In Emperor v. Madhav 
Laxman (3) another Divisional Bench of 
this Court has given a similar ruling to 
the effect that in offences committed in 
tbe same transaction within the meaning 
of S. 239, Criminal P. C. there should be 
clear proximity of time and space, clear 
continuity of action, and sufficiently 
specific community of purpose. In 
Emperor v. Sejmal Poonamchand (4) 
Crump, J., has made the following obser- 
vations (pp. 325-26 of 51 Bom) : 

“Each case must (in my opinion) be con* 
sidored on its merits, and, therefore, it is^ 
peculiarly true here that no case can be an 
authority except upon its own facts. The test, 
I take it, is whether the two persons con- 
cerned are engaged in one transaction, and ta 
determine that it is necessary to regard the 
facts from the point of view of those two 
persons. If they are animated by a common 
purpose, and there is continuity in their action 
then surely there is one transaction so far as 
they are concerned. It may even be that com- 
munity of purpose is not necessary, but I speak 
strictly with reference to the alleged facts of 
this case.” 

The four charges are capable, in the 
first instance, of being resolved into two 
separate groups. The first three charges- 
have reference to the alleged conspiracy 
among accused 1, 2 and 3 to receive 
illegal gratification from Sanmalappa and 
from accused 4 to 10 and Adiveppa in the 
course of the investigation of the alleged 
offence of extortion. The fourth charge 
relates to abetment by accused 4 to 10 of 
offences under Ss. 120*B, 161, 163, I. P.O. 
as well as the commission by them of 
offences under those sections. So far as 
the first three charges are concerned, in 
my opinion, they present no difficulty and 
may be combined in the same tri al under 

(2) [1912] 14 Bom. L. R. 972=17 I. 0. 705= 
13 Or. L. J. 833. 

(3) [1918] 48 Bom. 147=48 I.O. 871=20 Bomt 
L. R. 607. 

(4) A, I. R. 1927 Bom. 177=51 Bom. 310. 
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the provisions of 8. 239 (b). The main 
ingredient of these three charges is that 
the three police-officers accused 1, 2 and 
3, conspired together to receive illegal 
gratification from both the opposing par- 
ties in the police investigation, and in 
pursuance of such conspiracy they received 
illegal gratification from both parties in 
different sums and at different times and 
places. That the sums received were diffe- 
rent and were received at different times 
and places would not, in my opinion, split 
up the transaction into so many separate 
transactions so as to require separate 
trials in respect of each of them. The 
fourth charge does not appear to be 
happily worded but clearly enough con- 
veys the meaning that accused 4 to 10 
conspired together to offer illegal gratifi- 
cation to accused 1 to 3 and in pursuance 
of that conspiracy paid to accused 3 
Es. 1,000. The law punishes the giver 
as well as the taker of the bribe, and the 
transaction must be regarded as one al- 
though there are two parties to it and 
separate’^offences may be said to bo com- 
mitted in respect of it The common ob- 
ject which all the accused had in view 
was that the police investigation which 
accused 3 had in hand should be conducted 
by him not on its merits in the discharge 
of his public duty but corruptly in ac- 
cordance with the illegal gratification 
paid. The prosecution, in my opinion, 
were justified in combining the four 
charges in one trial. 

It is contended on behalf of the appel- 
lants in the alternative that although 
there may be no illegality, the accused 
were prejudiced by having three charges 
combined in one trial as they necessitated 
the production of a mass of evidence direc- 
ted to many different matters tending by 
its mere cumulative effect to creat an 
undue suspicion and prejudice against the 
accused. Eeliance is placed in this con- 
nexion on the ruling in Queen-Empress v. 
Fakirapa (5), and it is claimed that in 
the exercise of our discretion we should 
set aside the conviction and order a re- 
trial on certain modified lines. We have 
been taken in great detail over the record * 
with a view to show that the joint trial ^ 
of the accused must have prejudiced them 
owing to the mass of evidence led by the 
prosecution, parts of which were connec- 
ted with some of the accused only and 
parte with others. I am satisfied from a 
-(5) [1890] 15 Bom. 491. 
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perusal of the record that none of the ac* 
cused has been materially prejudiced by 
this joint trial. When the main charge 
is one of conspiracy it is not possible 
always to have proof of direct meeting, of 
combination, or that the parties have been 
brought into each other’s presence. To 
establish aohargo“of conspiracy, the agree- 
ment is very often to be inferred from 
circumstances raising a presumption of a 
common concerted plan to carry out the 
unlawful design: see Barindra Kumar 
Ohose V. Emperor. (6) It is unavoid- 
able in such cases to have a large mass of 
evidence which taken separately may not 
appear to be relevant against every person 
accused of the offence, but taken in con- 
junction with the other evidence in the 
case may establish the conspiracy. 

Taking a superficial view of the case, it 
would appear reasonable to hold that the 
dealings between accused 1, 2 and 3 on 
the one hand and Sanmalappa on the 
other stood in a different category from* 
the dealings between accused 1, 2 and 

3 on the one hand and accused 4 to 
10 on the other and that the evidence 
of one set of such dealing might very well 
prejudice the ease of ‘tihe accused who are 
involved in the other set of dealings. It> 
has been urged before us that the case of 
accused 4 to 10 could not but be prejudiced 
in this trial where the evidence of illegal 
gratification was gone into as between ac- 
cused 1, 2 and 3 on the one hand and 
Sanmalpapa on the other. No doubt if there 
were a separate trial of accused 4 to 10 
from that of accused 1 to 3, on a modified 
charge some portions of the evidence 
which have gone on the record as relevant 
against accused 1 to 3 might not be con- 
sidered to be relevant as against accused 

4 to 10. In such a trial accused 4 to 19 
would probably be charged with the of- 
fence only of having given illegal gratifi- 
cation to accused 1, 2 and 3 and possibly 
also with the offence of having abetted 
them in the receipt of such illegal gratifi- 
cation. But if the charge against accused 
4 to 10 were that of having in 
addition to giving illegal gratification to 
accused 1, 2 and 3 also abetted them 
in the conspiracy to receive illegal gratifi- 
cation both from them and accused 
1, 2 and 3, as are the charges in this- 
jirial, I fail to see what difference a sepa- 
rate trial on such charges would make to 

(6) -[1909] 87 Oal. 467=7 I. 0. 859=14 0. W. 

N. 1114. 
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the accused in respect of the evidence police force as an annexure to « the writ- 


that could properly be placed before the 
Oourfi and the jury against them. In my 
opinion all the evidence given in this 
case would be necessary and relevant in 
such a separate trial on the same charges. 
On the charges as framed I am of opinion 
that the admission of the various classes 
of evidence has not resulted in prejudice 
to any of the accused and there is no 
need for this Court to set aside the ver- 
dict and direct a new trial. ^ 

The misdirection complained of is that 
I/he learned Judge in his charge to the 
jury gave expression to his own opinion 
regarding certain parts of the evidence, 
[t is admitted on behalf of the appellants 
that the Judge throughout his charge has 
[several times cautioned the jury that 
they are not to accept his view of the 
evidence but should form their own ap- 
preciation of the evidence as they were 
the sole judges of facts. In view of the 
caution given by the learned Judge I do 
not see much force in this complaint. 
The complaint of non-direction to the 
jury relates to the various points which 
were urged in relation to the joinder of 
charges and parties. It is contended 
that the learned Judge should have di- ' 
rected the jury that the charges were 
multifarious and that the various tran- 
sactions alleged had no connexion one 
with the others. That would not have 
been a proper charge for the Judge to 
give to the jury. The main charge here 
being one of conspiracy it was the pro- 
vince of the jury to ascertain from the 
facts proved before them whether the 
conspiracy alleged by the prosecution was 
established by evidence. I fail to see 
any error in the learned Judge’s charge 
to the jury on the ground of non-direc- 
tion. 

The next ground of complaint is that 
the learned Judge erroneously admitted 
certain evidence to the prejudice of the 
accused. Apart from the argument that 
the joint trial has resulted in the admis- 
sion of evidence not directly relevant to 
the case of each accused in several parti- 
culars, counsel for the appellants have 
not been able to point to any evidence 
which has been wrongly admitted during 
the trial. 

The next complaint made is that the 
learned Judge refused counsers request 
on behalf of accused 1 to bo allowed 
to put in a synopsis of his services in the 


ten statement he was allowed to put in 
at the end of the case for the prosecution. 
The procedure on this point is governed 
by Ss. 289 and 342, Criminsd P. C. 
S. 289 (1) provider that : 

**when the examination of the witnesses for 
the proseoution and the examination, if any, 
of the aooused are concluded, the accused 
shall be asked whether the means to adduce 
evidence,” 

Section 342 (1) provides that : 

**{or the purpose of enabling the aooused to 
explain any circumstances appearing in the 
evidence against him, the Court may, at any 

stage of any inquiry or trial, put 

such question to him as the Court considers 
necessary, and shall, for the purpose afore* 
said, question him generally on the case after 
the witnesses for the prosecution have boon 
examined and before he is called on for his 
defence,” 

It is nowhere provided in the Criminal 
Procedure Code that the accused is enti- 
tled as a matter of right to put in a 
written statement in lieu of any answers 
he may give to question put to him under 
S. 342, Criminal P. C. Para. 43, of our 
High Court Circulur Orders (Criminal), 
is a follows : 

43 ”A practice seems to prevail in some dis- 
ricts of accepting a written statement from 
an accused instead of examining the ao- 
oused orally under S. 342, Criminal P. 0, 
This is clearly not contemplated by that 
section and such a practice is deprecated. 
The only case whore the Code authorizes a 
written statement by an accused, is whan ha 
pleads to a charge in a Varrant case* under 
S. 256 of the Code. Even if the Magistrate 
accepts a written statement, it does not relieve 
him of his obligation to put questions to 
the accused under S. 342. 

This was evidently an attempt on the 
part of the first accused to place before 
the jury a synopsis of his service sheet 
with a view to base an argument on his 
behalf that he was a man of good char- 
acter and not likely to have committed 
the offence with which he was charged. 
It was open to the accused to have relied 
on his good character in the main part of 
his written statement which he was allow- 
ed to put in. He could have relied on ib 
in the oral answers he gave to the Court. 
He could have adduced evidence of good 
character at the close of the case for the 
proseoution. Mr. Kidd, the superior 
officer of the first accused, was examined 
as a proseoution witness, but no question 
was put to him on behalf of aooused 
1 with regard to his alleged good character 
in the service. The aooused called no 
evidence. If he had called evidence to 
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prove bis good chao^iboter the prosecution 
would have had ‘8^^^tight to rebut that 
evidence. It is not shown that by re- 
fusing leave to counsel for the first ac- 
cused to put in this synopsis as an 
annexure to the accused’s written state- 
ment the learned Judge has contravened 
any provision ot the law. It is not 
shown that the refusal of the learned 
Judge has prejudiced accused 1 in the 
trial. Accused 1 could have thereafter 
adduced evidence to prove the synopsis. 

The next complaint made on behalf 
of the appellants is that the learned 
Judge treated the written statement of 
accused 2 as a confession and directed 
the jury to take it into consideration 
against him as well as his co-accused. 
It is urged that for an admission to 
amount to a confession it must clearly 
be a confession of the guilt of the accused 
and not an admission of certain facta 
from which the guilt of the accused may 
be inferred. Belianoe is placed in this 
connexion on the ruling of the Allaha- 
bad High Court in Queen- Empress v. 
Tagrup (7) and rulings of this Court in 
Empress v. Daji Narsu (8) and Emperor 
V. Santya Bandu (9). It is clear from 
3bccused 2’s written statement that it is 
Bclf-exoulpatory and should not, there- 
fore, be taken into consideration against 
his co-accused. 

Although, in my opinion, there has 
been a misdirection to the jury on the 
interpretation of accused 2*8 written 
statement, the misdirection has not in 
my judgment in the light of the other 
evidence in the case, led to a miscarriage 
of justice or otherwise prejudiced 
accused 2 or his co-accused so as to 
vitiate the trial. The learned Judge 
warned the jury not to take the explana- 
tion of accused 2 into consideration 
against his co-accused unless it was corro- 
borated by the other evidence in the case. 

The next complaint made is that the 
learned Judge left it to the jury to con- 
sider whether the witness Mallappg was 
or was not an accomplice. He says in 
his charge to the jury : 

** And although Adiveppa is clearly an ac- 
complice. 1 am not at all sure whether you 
could look upon Mallappa Hanjgi as an ac- 
complice. If therefore Ohandorkar's story 
bears support from Mallappa, then this part 
of the case that accused 8 accepted bribe at 

(7) [18^ 7 All. 646=:(1885) A. W. N. 131. 

(8) [1888] 6 Bom. 288. 

(9) [1909] 11 Bom. li, R. 638=3 I. 0. 712. 


Jugal fox himself and accused 1 from accused 
4 to 9 through the instrumentality of accused 
10 is sufficiently borne out.’* 

The first sentence taken by itself is 
capable of the construction placed upon 
it by counsel for the appellants ; but 
what follows makes it clear that the 
learned Judge gave it as his opinion that 
Mallappa Hanjgi was not an accomplice. 
In that view of the matter it is further 
contended that the learned Judge wae 
in error when he considered that Mal- 
lappa Hanjgi was not an accomplice. 
The evidence shows that Mallappa 
Hanjgi was consulted by accused 4 to 10 
after they had agreed among themselves- 
to pay the bribe of Rs. 1,000 to accused 
3. Mallappa's evidence on this point is- 
as follows : 

Sometime after midnight Adiveppa came 
to me. He told me that it was agreed to pay 
Bs. 1,000 and the work would be done and 
asked me to say if it should be done in thai 
way. I told him if they oould get the matter 
finished they may got it done. Next day Adi- 
veppa told me that the matter was finished 
after the payment of Bs. 1,000.” 

It is contended on this evidence that 
Mallappa himself was an instigator to- 
the bribe and must, therefore, be re- 
garded a^ an accomplice. Mere know- 
ledge that a bribe was to be given would 
not, in my opinion, make a person who 
has the knowledge a participator in the 
giving of the bribe. The part Mallappa 
played in this transaction was that of a 
passive recipient of the information, and 
his acquiescence in what had already 
been decided upon by the parties them- 
selves would not in the absence of am 
active instigation on his part make him* 
in my opinion, a participator in the 
offence. The learned Judge was right,- 
in my judgment, in directing the jury 
to consider Mallappa’s evidence as not 
being tainted by reason of his being am 
accomplice. 

The result, in my judgment is that no 
substantial error of law is shown in the' 
conduct of the trial. The Judge and 
jury having concurred in the verdict it 
is not open to the appellants to invite- 
us to go through the record with a view 
to come to a different finding from what> 
they have done. As we were takem 
through a greater part of the record on 
the law points relied on by the appel- 
lants, I may say that the evidence given^ 
by the accomplice witnesses Sanmalappa- 
and others appears to be amply corro- 
borated* by independent evidence and thm 
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guilt of the aooused seems to be satis- 
liactorily established. We will not as a 
[rule interfere with the verdiot of a jury 
except when it is shown to be clearly 
and manifestly wrong : see Queen Em- 
press V. Mania Dayul (10). In the 
circumstances of the present case where 
on the one side there were three police- 
officers acting in conspiracy with one 
another to demand and receive illegal 
gratification and were ready to make 
n$b o! their official position to enforce 
such demand, the testimony of accomp- 
lices who were really victimised by them 
into offering them illegal gratification 
and had not willingly done so would 
require a much slighter degree of corro- 
boration than would be the case if the 
accomplices were entirely voluntary ac- 
complices : see Deo Nandan Pershad 
V. Emperor (11). Sanmalappa, in my 
opinion, held such a position in relation 
to accused 1, 2 and 3. 

So far as accused 1, 2 and 3 are 
concerned their appeals entirely fail 
and must be dismissed. The sent- 
ences passed on them by the learned 
Judge are lenient considering the betrayal 
of the trust reposed in them' as public 
servants. Their convictions and sen- 
tences must be confirmed. 

With regard to aooused 4 to 7 and 9 
and 10 they have been sentenced : accused 
1 to 7 to six months’ rigorous imprison- 
ment and accused 10 to one year’s rigor- 
ous imprisonment and a fine of Rs. 1,000 
or in default further six months’ rigorous 
imprisonment. There is evidence to show 
ihat on 22nd August 1926, when the 
locument was alleged to have been extor- 
ied from Sanmalappa, accused 4 and 
\divoppa borrowed Rs. 600 from Dhul- 
ippa for the purpose of bribing, if neces- 
jary, the police-officers in any investi- 
gation that the offence in connexion with 
the extortion of the document might 
necessitate. That would show preparation 
on the part of accused 4, and the co- 
accused on whose behalf he was acting, 
to bribe the police if and when it became 
necessary to do so. As against this con- 
sideration it must be remembered that 
the police-officers of this district, accused 
1, 2 and 3, were known to the parties to 
be corrupt and amenable to receiving 
bribes. Further, it must be conceded in 
their favour that aooused 4 to 9 have 
TlO) [isfe] 10 Bom. 497. 

.fU) [1906] 83 Oal. 649=a:l0 0. W. N. 669. 


not yet been tried and convicted for hav- 
ing extorted the document from Sanma- 
lappa as alleged by him. The Sub-Divi- 
sional Magistrate first dismissed the 
complaint on the report made to him by 
accused 3. He afterwards restored it to 
his file on an application made in that 
behalf by Sanmalappa but again dis- 
missed it after taking some evidence. 
The accused 4 to 7 and 9 and 10 have 
paid accused 1, 2 and 3 Rs. 1,000 ; they 
have had to stand a long and expensive 
trial, and have already served part of 
their sentences. In their case, in my 
opinion, the ends of justice would be met 
if we remit the remainder of their sen- 
tences of imprisonment. Their convic- 
tions are confirmed but sentences of im- 
prisonment are altered to what they have 
undergone. The sentence of fine of Rs% 
1,000 or in default further six months’ 
rigorous imprisonment on , accused 10 to 
stand. The appeals of aooused 1, 2 and 3 
are dismissed and their convictions and 
sentences confirmed. 

Murphy, J. — (After stating facts the 
judgment proceeded). As to the illegal 
plurality of aooused, the argument is 
that there was no common meeting 
ground, for all their interests were op- 
posed, and that the two groups were not 
really concerned in the commission of 
different offences in the course of the 
same transaction, and that the joint trial 
has prejudiced both groups of accused. 

We have been referred to the following 
authorities ; Emperor -v. Datto Han- 
mant (12) ; Emperor v. Sherufalli (13); 
Emperor v. Oanesh Narayan (2) ; Em- 
peror V. Jethalal (14) ; Emperor v. Ma- 
dhav Laxman (3) ; Emperor v. Sejmal 
Poonamchand (4). Though these autho- 
rities have been of very great help, as 
illustrating the application of the general 
principles underlying the statutory rules 
as to the trial of accused persons jointly, 
and for several distinct offences at the 
same trial, it is clear that the facts must 
be properly apprehended before the prin- 
ciples can apply. 

It is true that all acts and events are 
linked together in a series of causes and 
effects, and that each cause and its effedt 
can be separated mentally from all others, 
but in reality there is no independent 
act or event, for every effect depends not 

(13) [1905] 80 Bom. 49=7 Bom. L. R. 638. 

(13) [1902] 27 Bom. 135=4 Bom. L. R. 930. 

(14) [1905] 29 Bom. 449=7 Bom. L. R. 527. • 



1929 Empebob y. Bing (Murphy, J.) Bombay 303 


only ou the immediate oause, but also ou 
its collocation which includes all past 
and present acts and events. 

But, on the othei^ hand, there is a prac- 
tical unity in men’s actions, which 
onables us to draw a mental circle round 
an act, or event, or a aeries of them, and 
to call it, for practical purposes, a single 
transaction, though theoretically this 
may not be a true description. 

I think that this is the idea under- 
lying the expression “ in the course of 
the same transaction ” used in S. 239, 
Criminal P. 0., and that the expression 
must be understood as including both 
the immediate oause and effect of an act 
or event, and also its collocation, or rele- 
vant circumstances, the other necessary 
antecedents of its occurrence, connected 
with it, at a reasonable distance of time, 
space, and oause and effect. 

If I am correct in my analysis, the 
question here is, can it be said, as has 
been argued, that the facts I have set out 
and accepted as being true, though com- 
prising many distinct acts and events, 
are so bound together in the way I have 
indicated, as to form a single transaction, 
within the meaning of the section ? I 
think the answer must be in the affirm- 
ative. The complicated facts here are of 
course susceptible of almost indeffnite 
analysis and resolution into separate 
acts, but what we have to see is whether 
all these acts and the persons doing them, 
are so connected together by some common 
ties in time, space and causation, that 
they in fact form a single transaction 
within the meaning I have given to the 
expression. 

The case is one, as the charge stated, 
of conspiracy, not between Sanmalappa 
and the first three accused, but between 
these three accused between themselves 
to fieece the parties to a dispute, suitable 
for such a purpose, as not involving seri- 
ous crime, but in reality a difference of a 
civil nature and one unlikely to attract 
the attention of the District Superinten- 
dent of Police, and a conspiracy by the 
remaining accused to stifle the investiga- 
tion sought by Sanmalappa. Sanmalappa 
eagerly desired an investigation to be 
made while accused 4 to 9 as ardently 
wished to prevent one, while it was 
accused’s duty to carry one out, and on 
the prosecution case, their desire to make 
as much money out of the quarrel as 
oould be extracted from the parties to it. 


while they did nothing which, in effect, 
was siding with the other accused who 
have been tried with them. The central 
fact was clearly the question whether an 
investigation into the charge should be 
made or not, and with this question all 
the accused included in the Tirial, and 
Sanmalappa, were connected, and to its 
answer one way or another, all their 
actions in respect of this matter were 
directed. There is thus a clear connexion 
with a single transaction on the part of 
all the accused. 

Coming to details, I think that the 
separate events of the bribing of accused 
1 to 3 are also sufficiently connected. 
The argument that they were not so con- 
nected, rests on the assumption that 
accused 1 . to 3 acted independently of 
each other. Three persons placed as 
were accused 1 to 3 may conceivably have 
done so, but on the evidence, it is 
extremely improbable that they did. 
They were all police-officers of the same 
district, accused 1 being the senior. The 
evidence is that accused 1 was first ap- 
proached through Dr. James, and referred 
Sanmalappa to accused 3 after listening 
to his story. Accused 3 then, after a 
pretence at an investigation, extorted 
Bs. 200. Sanmalappa then went to the 
others and bad to pay to each. In the 
circumstances, if as is alleged they were 
all dishonest, it is not possible to believe 
that they were not cognizant of each 
other’s proceedings, and each bleeding 
Sanmalappa in turn with a common pur- 
pose. The organization of the police 
hierarchy of a district forbids the possi- 
bility that they were all acting indepen- 
dently and in ignorance of each other’s 
doings, and the weight of the evidence, 
to all of which we have had our attention 
drawn in the very lengthy arguments 
addressed to us, also negatives any such 
possibility. I think there is no doubt 
that all three of the policemen accused 
were well aware of all the circumstances 
and of each other’s actions, and that had 
this not been the case the business of 
bleeding Sanmalappa to the limits of his 
finances, and accused 4 to 9 to the extent 
of Rs. 1,000, oould not havabeen carried 
through. There is no doubt that accused 
1 to 3 acted in concert throughout, and 
that the charge against them is proper. 

The facts in respect of the charge of 
conspiracy against accused 4 to 9 are, I 
think, very similar. A police invest!- 
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gation was threatened against them and 
the charge is that they conspired together 
to prevent its being carried out by brib- 
ing accused 1 to 3 with a payment of 
Es. 1,000. This sum is said to have been 
paid to accused 3, but it is not necessary 
to show that it was intended for all three 
policemen. If there was a conspiracy 
among the policemen, payment of a lump 
sum to one of them would be enough, and 
on the evidence and the probabilities I 
think it is clear that the contestants here 
knew exactly what was happening on the 
other side. I do not consider the charge 
of conspiracy against these accused is 
mistaken, or illegal. 

The next question is, should they 
have been tried and charged with ac- 
cused's 1, 2 and 3. The allegation is 
that they have been much prejudiced by 
a trial which involved the hearing of 
masses of evidence relevant as against 
their co-accused, but irrelevant to the 
charge against them, which is in reality 
that they abetted the policemen's offences 
under Ss. 161 and 163. I am doubtful if 
in fact they had been tried separately 
any evidence now on the record could 
have been excluded as irrelevant. Speak- 
ing broadly, the evidence which might 
be ssiid not to bo directly in point, is 
that relating to the bribes, paid Dy San- 
malappa. But the fact that Sanmalappa 
was bribing the police to start an in- 
vestigation against them, would clearly 
have been provable by the prosecution 
as an explanation of the circumstances 
and of these accused's actions, and I do 
not accept the contention that the joint 
trial has affected them from this point 
of view, so as to invalidate tbo proceed- 
ings. The only plausible argument is 
that the evidence given in connexion 
with Sanmalappa’s bribe may perhaps 
have convinced the jury of the police- 
men's guilt in that connexion, and so 
rendered its members too ready to accept 
the story that these accused also had 
bribed the policemen to secure, what did 
in fact happen, the report adverse to San- 
malappa and the dismissal of his com- 
plaint. But this is in fact the first 
allegation in another form, for if the 
evidence against accused 1, 2 and 3 in 
connexion with Sanmalappa's efforts was 
relevant in connexion with the charge 
against these accused, as I think it was, 
to show the circumstances of the charge 
made against them, it would have had to 
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be led in a separate trial, and the fact that 
accused* 1, 2 and 3 were tried at the 
same time cannot, I think, be said to have 
prejudiced these accused. The learned 
Sessions Judge has in fact, said that 
Sanmalappa's story mainly relates to 
the case against accused 1, 2 and 3 
and has minimised this evidence against 
these particular accused at pp. 437-48S 
of the record. My conclusion is that 
the trial was neither invalidated by the 
plurality of offences charged, nor vitiated 
by the improper joinder and joint trial 
of the accused persons so charged. 

I come now to the second line of criti- 
cism which consists of objections that 
the learned Judge misdirected the jury 
in his summing up of the case to them. 

The first point here relates to the ac- 
cused I's service sheet. What hap- 
pened was that when the trial reached 
the stage of the statements of accused 
1 being taken Mr. Azad, his counsel, 
asked the Judge to be allowed to put in 
a synopsis of his client’s past service, 
which was ruled out. Mr. *Azad also 
states that accused 1 tendered his 
service sheet as a police officer in the 
shape of a certified copy from the re- 
cords of the Inspector General of Police 
which was refused. It contains a sum- 
mary of rewards and punishments earned 
and suffered, by this accused in the 
course of his service. I do not see how 
the synopsis of his career compiled by 
the accused was relevant to the charge, 
though there was nothing to prevent 
his putting in a written statement 
which he, in fact, did, and it is Ex. 96 
on the record. The matter of the 
synopsis is not now pressed, but it has 
been urged that the record of service, 
which is an official document, * should 
have been allowed to be read and re- 
corded. The law does not however, 
provide for documents being tendered 
in this way. There was nothing to pre- 
vent accused 1 calling evidence of 
his good character, but none was 
called and if Mr. Azad wished to prove 
the statements in this document, I 
think he should have done so in the 
usual way. It, in fact, also contains 
statements adverse to accused 1. 

Exhibits 17 to 20 were also objected 
to, but allowed to be read and recorded. 
These documents are accused 2’s 
letter to accused 1 of 9th November 
1926, and an envelope (Ex. 18), another 
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letter from acoused 2 to aoeused 1 
dated 1st December 1926 and a second 
envelope. 

These letters were written in con- 
nexion with the conspiracy and are, I 
think, clearly relevant. The reference 
to them in the charge to the jury is at 
p. 442. When accused 2 was asked 
to make his statement he put in a writ- 
ten statement in which he admitted 
writing the two letters at the instance 
oi his clerk, Shettu Patil, and that 
Shettu Patil had said that if the mat- 
ter was successfully carried through, 
Mr. Ring would get a present of Rs. 100 
which was the meaning of the expres- 
sion, I would make him dib up ** in 
the second letter. The learned Ses- 
sions Judge has said in the charge to the 
jury that it is in the nature of a 
confession, being an admission that 
accused 2 would obtain an illegal 
gratification for accused 1 if he did 
his clerk’s relative’s work. He then 
warned the jury not to accept the state- 
ment unless they found it was corro- 
borated against either the maker or 
the other accused. Accused 2’s state- 
ment is in fact a very lame explanation 
of a very damning circumstance against 
him, and not really a confession but I 
do not think that the language in the 
charge referring to it is a serious mis- 
directions though it was an unfortunate 
view to take of these facts. The pas- 
sage is in the middle of the part of the 
charge discussing the case against ac- 
cused 2 only and I think what was 
really emphasized was its importance 
against accused 2. 

The claim that the jury was mis- 
directed in that it was not told that the 
first payment of Rs. 200 to accused 
3 was apart from the knowledge of 
accused 1 and 2, and that accused 
3 bad no shares in payments to ac- 
cused 1 and 2 and that accused 
1 and 2 had no part in the pay- 
ment of Rs. 1000 to accused 3 hy 
accused 4 to 9, is really an argument 
on the merits. These misdirections are 
supposed to be on pp. 434, 435 and 437 
of the record. These passages contain 
a plain statement of the facts, and 1 
believe there was no non-direction on 
these points. 

The last one is as to the caution to be 
exercised in receiving accomplice evi- 
dence and directions* as to the character 
1929 B/39 & 40 


in this respect of some of the witnesses. 
S. 133, Evidence Act, was explained at 
the head of the charge, and is again 
referred to at p. 438. Sanmalappa is 
here held to be an accomplice, and so 
is witness Chandorkar, and the necessity 
for corroboration of this evidence is in- 
sisted on. The grievance made is really 
as to witness Vithalsingh, who was 
considered not to be an accomplice and 
Mallappa Hangji. On p. 439, in a pas- 
sage in the charge to the jury, the 
learned .Sessions Judge has classed 
Vithalsingh among the non-accomplice 
witnesses. Vithalsingh is Ex. 58, and 
a police head-constable, and his story is 
that that person had come and com- 
plained to him of his difficulties and he 
introduced him to Shettu Patil, ac- 
cused reader who according to the 
story thereafter acted as intermediary 
between Sanmalappa and accused 1 
and 2. According to the witness, Sanma- 
lappa told him of what happened in 
his subsequent dealings with accused 
1 and 2 and finally the witness advised 
him to gp to the District Superintendent 
of Police, and ultimately to Vaz to have 
a complaint drawn up. On the facts the 
witness took no real part in the offences, 
and mere cognizance of what was hap- 
pening would not, I think, make him a 
real accomplice. Finally, 1 come to 
Mallappa Hangji who the learned Ses- 
sions Judge said he was not at all sure 
was an accomplice or not and proceeded 
to say that his evidence corroborated 
Chandorkar, who was an accomplice. 
Mallappa’s evidence is Ex. 37. The 
passage alleged to show that he was an 
accomplice is on p. 336. It is to the 
effect that he was present at the discus- 
sion and cognizant of the arrangement 
to pay accused 3 Rs. 1,000 but he 
was not himself interested in the mat- 
ter and was only told of the final ar- 
rangement, and I do not* think he can re- 
ally be said to have been an accomplice. 

These are all the misdirections al- 
leged. For the reasons given above I 
agree that the trial was regular and the 
convictions proper. 

For accused. 1 2 and 3 nothing can 
be said in mitigation of punishment. 
The oases of the remaining accused are 
different. I agree with the order made 
by my learned brother, Mirza, J. 

E.K. Conviction confirmed. 
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MiRZA AND PATKAB, JJ. 

Emperor. 

V. 

Bameshwar Bamnath — Accused 
Criminal Beyn. Appln. No. 280 of 
1928, Decided on Ist February 1929, 
against order of Sess. Judge, East Khan- 
desh, in Appeal No. 42 of 1928 

3{c Criminal P. C., S. 439 ’(4)^Higli 
Court has no jurisdiction to convert acquit' 
tal into conviction — Even if it had jurisdic* 
lion it does not interfere unless justice 
urgently demands it. 

High Court has no jurisdiction under 
S. 439 (4) to Convert an order of acquittal into 
one of conviction on an application in revi* 
sion as it would not be an easy matter to !in- 
terfere with an order of acquittal on revision 
without directly or indirectly contravening 
the spirit if not the letter of S. 439, sub-S. 4. 
High Court would be adverse to exercising the 
revisional jurisdiction in cases of acquittal 
in case such jurisdiction exists except per- 
baps when an interference is urgently deman- 
ded in^the interest of justice : A. I. 1928 
P. C. 254, Bel* on. (Case lato considered). 

[P 308 C 1] 

G. S. Bao — for Applioant 

K. A. Somji and A* A. Adarkar — for 
Opponents. 

P. B. Shingne — for Crown 

Mirza, J. — This is an application for 
the revision of an order of the Sessions 
Judge, East Khandesh, who reversed the 
conviction and sentence passed on the 
accused 1 to 12 by the 1st Glass Magis* 
trate, Jalgaon, and acquitted them. A 
preliminary objection has been taken on 
behalf of the accused that this Court has 
no jurisdiction to interfere with an order 
of acquittal on an application in revision. 

The complainant in this case is not the 
Local Government, but a private indivi- 
dual. The complaint was for defama- 
tion under S. 500, 1. P. C. Diwan Baha- 
dur Bao, on behalf of the applicant-com- 
plainant, has urged that as the complaint 
relates to a private and personal matter 
concerning the applicant, the Local 
Government would not interfere with the 
order of acquittal by instituting an appeal 
under the provisions of S. 407, Criminal 
P. 0. He has also urged that the past 
practice of this Court not to interfere in 
such matters has not been of such a uni* 
form nature as to induce us to follow it 
on this occasion. He relies upon the 
oskoe ot Mukmd-V* Ladu (1) and Ahme- 
(i) [1901] 3 Bom, L. R. 584, ~ 


dabad Municpality y. Manganlal (2), in 
both of which this Court interfered with 
an order of acquittal at the instance of 
a party other than the Local Government. 

In the first of these oases this Court 
reversed the order of acquittal and 
ordered the Magistrate to re^hear the 
complaint, and in the second case it set 
aside the order of acquittal passed by the 
Magistrate, and directed him, after such 
further inquiry as may be necessary to 
dispose of the case in accordance with 
law. In both these oases the application 
was made on behalf of a'municipality and 
not a private individual and related to a 
matter of public interest and importance. 
Both these rulings are clear authority 
on the subject of this Court having juris- 
diction te interfere in revision with an 
order of acquittal irrespective of the ap- 
plicant being the Local Government 
la In re Faredoon Gawasji (3) a Divi- 
sional Bench of this Court hold that this 
Court has power under S. 439, Criminal P, 
C. to interfere in revision with an order 
of acquittal, but by a uniform established 
practice of the Court, revisional applica- 
tions against orders of acquittal are not 
entertained from private petitioners ex- 
cept it be on some very broad ground of 
the exceptional requirements of public 
justice. In Joita v. Parshottam (4) a Divi- 
sional Bench of this Court declined, on 
an application by a private complainant, 
to interefere with an order of acquittal. 
Sir Norman Maoleod, the Chief Justice, 
remarked (p. 489 of 45 B. L. i?.): 

**Speakiiig for myself, if in such a case 
Governmenl: do not exercise their right of ask- 
ing us to admit an appeal from the order of 
acquittal, 1 find it difficult to imagine any 
oiroumstanoes which would justify this Court 
in interfering in revision at the instance of 
the complainant." 

Diwan Bahadur Bao has relied upon 
the ruling of the Calcutta High Court in 
Faujdar Thakur y.,Kasi Chowdhury (6), 
which is to the effect that under S. 439, 
Criminal P G., the High Court has 
jurisdiction to set aside an order of 
acquittal, but it has now become a settled 
practice that it will not ordinarily intar« 
fere in revision in such oases at the 
stance of a private prosecutor. This rul- 
ing was followed by the same Court in 

2) [1906] 9 Bom. L. R. 156. 

3) [1917] 41 Bom. 660=40 I. 0. 316=il9 
Bom. L. R. 854. 

(4) A. 1. R. 1923 Bom. 455. 

(5) [1914] 42 Oal. 619=.21 0. ti. J. 68 » 2 T 
I. 0, 186=19 0. W 4 N. 184. 
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Amioih Da$ Quinta Purna Chandra 
<}hQsh (6)* The faots of that case were 
somewhat different from the case before 
cia The aoonsed in that oase were oon- 
vioted by the Magistrate. In an appeal 
which was preferred, the Sessions Court 
had allowed their plea that the trial was 
vitiated by a misjoinder of charges and 
had order^ a new trial on certain charges 
only omitting others. The complainant 
regarded the omission of charges on the 
new trial ordered as an order of acquittal 
on those charges and came in revision 
to the High Court against such order of 
Sicquittal. The High Court entertained 
the application following its previous 
rulings, but agreed with the view taken 
by the Sessions Judge and discharged 
the rule. 

Our attention has also been called to 
the rulings of the Allahabad High Court 
in Queen^Empress v. Ala Bakhsh (7) and 
Qayyum AH v. Laiyaz Ati (8), which are 
to the effect that although the High Court 
has the Jpower to interfere in revision 
with an original or appellate judgment of 
acquittal it will ordinarily not do so. We 
have been referred also to the rulings of 
the Madras High Court in Be Sinnu 
Ooundan (9) and Sankaralinga Muda* 
liar v.'tJarayanaMudaliariXQ). The first 
of these cases laid down that the High 
Court as a Court of revision could not, on 
the District Magistrate’s report, set aside 
an order of acquittal whore an appeal lay 
by Government against such an order. 
The Pull Bench ruling in the second case 
laid down that the High Court will not 
ordinarily interfere in revision at the 
instance of private parties with a judg- 
ment of acquittal except when it is 
urgently demanded in the interests of 
public justice. Similarly, in Gulli Bha- 
rat v. Nskrain Singh (11), the High 
Court of Patna has held that the High 
Court will not interfere in revision at the 
instance of a private party with an order 
of acquittal passed under S. 494, Crimi- 
nal P. C. 

The uniform rulings of our Court and 
the Calcutta, Madras, Allahabad and 
Patna High Courts are all in favour of 

“76) A. I. B.-1923 Oal. 11=50 Oal. 159. 

(7) [1884] 6 All. 484={1884) A. W. N. 206. 

(8) [1904] 27 All. 859=:.(1904) A. W. N. 278. 

(9) [1914] 38 Mad. 1028=i26 M. L. J. 160=23 
I. 0. 188=(1914) M. W. N. 273. 

(10) A. I. R. 1922 Mad. 502^45 Mad. 913 

in) A. I. R. 1924 Pat. 283 =2 Pat. 708. 


the High Court’s jurisdiction to enter- 
tain applications in revision against 
orders of acquittal although as a matter 
of practice and policy it would not inter- 
fere with an ordor of acquittal at the 
instance of a party other 'than the Local 
Government except on some very broad 
ground of the requirements of public 
justice. 

A doubt has been oast upon the sub- 
ject of the High Court’s jurisdiction in 
such matters by the recent decision of 
their Lordships of the Privy Council in 
Riahan Singh v. Emperor (12). In that 
case the Government of Allahabad had 
filed an application in revision against a 
conviction of an accused person under 
S. 304, 1. P. C., when he was tried in the 
Sessions Court on a charge of murder 
under S. 302. I.P.C. The Allahabad High 
Court had allowed the application, con- 
verted the conviction into one of murder 
under S. 302 and passed the sentence of 
death on the accused. Their Lordships 
of the Privy Council considered the oase 
as one of acquittal under S. 302, I, P. C., 
and regarded the application in revision 
made by the Local Government to the 
High Court as falling under S. 439, sub- 
S. 4, Criminal P. C., which debars the 
High Court from exercising the powers 
conferred upon it under S. 439 so as to 
convert a finding of acquittal into one of 
conviction. The partinent remarks of 
their Lordships on this point are at 
p. 396 of the report. They say: 

** Their Lordships are of opinion that in 
view of the provision contained in S. 439, sub- 
S. 4, that nothing in that section shall be 
deemed to authorize a High Court to convert a 
finding of acquittal into one of conviction— 
the learned Judges of the High Court, who 
were dealing only with the application for 
revision, had no jurisdiction to convert the 
learned trial Judge’s finding of acquittal on 
the charge of murder into one of conviction of 
murder.” 

The present application prays for the 
reversal of the order of acquittal. It 
asks us to reverse the order of acquittal 
of the Sessions Court and restore the 
order of conviction of the trial Court- 
In other words we are asked to convert a 
finding of acquittal into one of convic- 
tion which under the provisions of 
S. 439, sub-S. 4. we are not authorized 
to do. The ruling of their Lordships of 
the Privy Council to which I have re« 
ferred would, in my judgment, apply t o 

(12) A. I. R. 1928 P. 0. 254=50 All. 722=55 
I. A. 390 (P.O.). 
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such an application in revision as this. 
We have no jurisdiction* to convert 
an order of acquittal into one of convic- 
tion on an application in revision and the 
application must fail. 

It is not necessary for us on this appli- 
cation to express an opinion whether the 
judgment of their liordships of the Privy 
Council in the case to which I have allu- 
ded overrules the previous.rulings of this 
Court and the Calcutta, Madras, Allaha- 
bad and Patna High Courts regarding our 
jurisdiction to interfere in revision in 
cases of acquittal. Speaking for myself, 
with great respect I feel that it would 
not be an easy matter to interfere with 
an order of acquittal on revision without 
directly or indirectly contravening the 
spirit if Dot the letter of S. 439, sub-S. 4, 
Criminal P. C. For my part I would be 
averse to exercising the revisional juris- 
diction of this Court in oases of acquittal 
— in case such jurisdiction exists — except 
perhaps when an interference is urgently 
demanded in the interest of justice. No 
such cause is shown to exist in the pre* 
lent case. 

The application is rejected. 

Patkar, J. — This is an application by 
the complainant to set aside an appellate 
order of acquittal passed by the learned 
Sessions Judge of East Khandesh. It is 
urged on behalf of the applicant that the 
High Court has the power to interfere in 
revision with an order of acquittal by the 
lower Court and reliance is placed on the 
decisions of this Court in Mukund v. 
Ladu (l)'and Ahmedabad Municipality v. 
Maganlal (2). These cases relate to appli- 
cations by the municipalities and not by a 
private complainant.^ On the other hand 
in In re Faredoon Cawasji (3) it was 
held that the High Court has power 
under S, 439, Criminal P. 0, to interfere 
in revision with an order of acquittal* 
but by a uniform established practice of 
the Court, revisional applications against 
orders of acquittal are not entertained 
frctn private petitioners except it be on 
some very broad ground of the exceptional 
requirements of public justice. The case 
follows the decision of Sir Lawrence 
Jenkins, 0. J., in Faujdar Thahur v. 
Kasi Ohowdhury (5). To the same effect 
are the rulings of this Court in Heerabai 
V. Framji Bhikoji (18) Skui in Joita v. 
Parskottam (4), There is consensus of 
opinioo of the different High Courts on 
(18) L1890] 15Bom. ' 
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this point as reflected in the decisions of 
the Madras High Court in Be 8innu> 
Ooundan (9) and Sankaralinga Mudaliar 
V. Nat ay ana Mudaliar (lO) ; of the« 
Allahabad High Court in Queen-Empress^^ 
V. Ala Bakhsh (7) and Qayyum Ali v- 
Laiyaz Ali (8) ; of the Calcutta High 
Court in Faujdar Thakur v. Kasi Chow^ 
dhury (6) and Pramatha Nath Barat v. 
P. C. Lahiri (14) ; and of the Patna 
High Court in Qulli Bhagat v. Narain- 
Singh (11). 

It is urged, however, on behalf of the* 
opponent that the High Court has no* 
power to interfere in revision with an 
order of acquittal and reliance is placed 
on the Privy Council decision in Eishan^ 
Singh v. Emperor (12) and on sub-S. 4, 
S. 439, Criminal P. C. In Kishaw 
Singh v. Emperor (12) the Allahabad 
High Court interfered in revision at the* 
instance of the Local Government on an 
application for enhancement of sentence^ 
passed on the accused who was tried on 
a charge under S. 302, Penal Code, but 
was convicted under S. 304, Penal Code. 
The High Court convicted the accused 
under S. 302, Penal Code, and sentenced 
him to death. Their Lordships of the 
Privy Council held that the High Court 
had no jurisdiction under sub-S. 4> 
S. 439, Criminal P. C., to convert the 
finding of acquittal under S. 302 into one 
of conviction under that charge and en- 
hance the sentence. Their Lordships 
dissented from the view of the Madrasr 
High Court in Beddi (16) and 

followed the view of the Bombay Higlr 
Court and of the Allahabad High Court 
in Emperor v. Shivputraya (16) and Pm* 
per or Sheo Darshan Singh (17). The 
general question as to whether the High 
Court has power to interfere in revision 
with an order of acquittal according to 
the decisions of the several High Courts 
has not been considered by their Lord- 
ships of the Privy Council, though the 
reasons given in the judgment might 
suggest a contrary inference. In the pre- 
sent case the application is for setting 
aside the order of acquittal so as to con- 
vert the finding of acquittal into a find* 
ing of conviction. This power is exolu- 

(14) [1920] 47 Oal. 818=59 I. C. 37 =*22 Or. 

Xi J 6 

(15) [1918]OT,Maa. 119*»22 I. 0. [756=15 Cr. 

180.- 

(16) A.I.B. 1924 Bom. 456=48 Bom.' 510. 

(17) A.I.B. 1922 All. 487=44 All. 882. 
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ded by sub-S. 4, S. 439, Criminal P. 0.,' 
and is opposed to tha rnling of the Privy 
Oonncil in Kishan Singh v. Emperor (12). 
dJnder 8. 439 the High Court in exeroisa 
of its powers of revision, can exeroisa 
any of the powers conferred on a Court 
of appeal by 8. 423. Under 8. 423, Cl. 
<1) (a), in a oase of an acquittal the High 
dourt can reverse such order and direct 
that further inquiry be made, or that the 
^accused be re-tried or committed for trial 
'as the oase may be, or find him guilty 
aud pass sentence on him according to 
taw. Sub-section 4, S. 439, excludes 
the power of the High Court to convert 
•a finding of acquittal into one of convic- 
tion. It does not interfere with the other 
powers conferred by 01. (1) (a)' S. 423, 
of directing further inquiry to be made 
er directing the accused to bo re-tried as 
the case may be. I may refer in this 
eonnexion to the decision of the Full 
Bench of the Allahabad High Court in 
<3'^een-Empress v. Balwant (18). It is 
Pot necessary for the purpose of this case 
to go into the general question whether 
the High Court has the power to inter- 
fere with an order of acquittal in revision. 
In the present oase the application is to 
set aside the order of acquittal and con- 
wict the accused. That cannot possibly 
'be done under sub-S. 4 S. 439, and the 
ruling of the Privy Council in Ktshan 
Singh v. Emperor (12). Besides the 
complainant in this oase has other reme- 
dies. He could have applied to the Local 
Government to file an appeal against the 
order of acquittal ; he has also another 
remedy by suit for damages in a civil 
Court. According to the established and 
uniform practice this Court would not 
interfere with an order of acquittal in 
revision unless it is urgently demanded 
in the interests of public justice. No 
such ground for interference exists in the 
present oase. • On these grounds I agree 
that this application must be dismissed. 

Buie disoharqed, 

il8) [1886] 9 AIL 134==(1886) A. W. N. 322 
(P. 0.). 
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Mirza and Patkar, JJ. 
Emperor 

V. 

lidkshmdtt Bdmshet 4 Accused. 
Criminal Revn. Appln. No. 409 of 
1928, Decided on 13th February 1929, 
against order of Sess. Judge, Ratnagiri. 


• (aX Criminal P. C.^ S. 256— There matt 
special ^ reason, whieli a Magistrate must 
record in writing, if he calls upon accused, 
on the date charge is framed^ to state whe'* 
ther he would cross-examine any prosecution 
witnesses. 

Qvan on the date the charge is framed it is 
permissible for a Magistrate to call upon tha 
aocusad to state whether they wish to oross- 
esamine any of the prosecution witnesses, but 
if he adopts such procedure he has to record 
his reasons in writing. And as this procedure 
is exceptional there must be some special 
reason for a* Magistrate to adopt it: 39 Mad. 
603; 16 Or. L. J. 786; 2 Bom. L.R. 612, Bel. on. 

[P 812 0 1] 

(b) Criminal P. C., S« 428 — Magistrate not 
observing provisions of S. 256, Criminal 
P. C. *^Sessions Court remanding case for 
allowing accused to cross examine prosecu- 
tion witnesses and for recording further 
evidence ■— Order is not justified under 
S. 428. 

^ The trying Magistrate committed an illega- 
lity in not observing tha provisions of 3. 2)3, 
Criminal P. C., and the Sessions Judge re- 
manded the oase directing tha Magistrate to 
allow the accused to cross-examine prosecu- 
tion witnesses and to record further evide noe 
and to certify it to the Sessions Court. 

Held: that the Sessions Court’s order was 
not justified under S, 128. [P 311 0 1] 

(c) Criminal P. C., S. 256— Magistrate, on 
the day when charge was framed, asking 
accused to state if he wished to cross- 
examine any prosecution witnesses— Accused 
applying for time hut Magistrate refusing 
time on ground that his usual practice was 
to put that question forthwith — Magistrate’s 
refusal amounted to illegality vitiating trial. 

It would depend upon the facts of each oase 
whether the contravention of S. 256 amounts 
to an irregularity of procedure or to an ille- 
gality vitiating the trial. [P 312 C 2] 

On the very day the charge was framed the 
Magistrate called upon the accused to state 
whether he wished to oross-examina any of 
the prosecution witnesses. The accused ap- 
plied for time but the Magistrate refused to 
allow time for the reason that it was his 
usual practice to put the question forthwith. 

Held', that the Magistrate's reason was not 
adequate and that he committed an illegality 
vitiating trial: A. I. B. 1926 Bom. 226, Bef. 

[P 312 C 2] 

(d) Criminal P. C., S. 423 (1) (d)— Sessions 
Judge cannot review his predecessor's order 
but can only refer case to High Court under 
Criminal P. C., S. 438, 

Section 423 (1) (d) does not permit a Sessions 
Judge to review a wrong order by his predeces- 
sor, the only proper course for him, in such 
oase being to refer the oase to the High Court. 

[P 311 0 1] 

(e) Criminal Trial— Magistrate commit- 
ting illegality— Many witnesses examined 
after illegality happened — Magistrate ex* 
pressing opinion on whole evidence — De nevo 
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trial by otbar Mta«iftrate it proper — Crimi- 
minal P. C., S. 526. 

The trial Magistrate committed an lllega* 
lity vitiating the trial. Further many o! the 
witnesses both of the proseoution as also of 
the accused were examined after the illegality 
happened. The Magistrate had considered 
all -the evidence and expressed bis opinion 
on it. 

Held: that it would be proper to order a de 
novo trial by another Magistrate [P 311 0 2] 

<?. B. Chitale — for Accused. 

P. B. Shingne — for the Crown. 

Mirza, J. — The applicants were con- 
victed by the First Glass Magistrate, 
Mai van, of offences under Ss. 392 and 
341, LP. 0., and sentenced to various 
terms of imprisonment and fines. From 
their convictions and sentences they 
preferred an appeal to the Sessions Judge, 
Batnagiri. One of the grounds they 
urged against their convictions was that 
when the charges were framed by the 
Magistrate the applicants were not given 
a proper opportunity to cross-examine 
the two prosecution witnesses who were 
examined in the ease. It appears that 
the case was tried before the learned 
Magistrate as a warrant case. When the 
charge was framed on 4th August 1928, 
the pleader of the applicants was absent 
from the Court as he was engaged in 
another Court. The Magistrate required 
the applicants to state forthwith whether 
they wished to cross-examine either of 
the two witnesses for the prosecution 
whose evidence had been taken. The 
applicants gave a written application to 
the Magistrate asking him to adjourn the 
hearing as their pleader was under the 
impression that the learned Magistrate 
would not proceed with the hearing of 
the case forthwith after the charge had 
been framed, but would adjourn the 
hearing to a subsequent date when the 
proseoution witnesses would be cross- 
examined. The Magistrate refused the 
application on the ground that it was 
his usual practice in warrant cases to 
proceed forthwith on the charge being 
framed with the cross-examination by 
the accused of the prosecution witnesses 
and that the applicants’ pleader was well 
aware of that practice. 

Section 256, Criminal F. C., provides 
that after a charge is framed and the 
accused claims to be tried he shall be 
required to state at the commencement 
of the next hearing of the ease, or if the 
Magistrate for reasons to be recorded in 
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writing so thinks fit, forthwith, whether 
he wishes to cross-examine the proseen* 
tion witnesses whose evidence has been 
taken. It is permissible to a Magistrate 
to put the question forthwith on the 
framing of the charge and taking of the 
accused’s plea thereto but if he follows 
that proo^ure be has to record his 
reasons in writing for doing so and those 
reasons must appear to be cogent and 
adequate. The reason given by the 
learned Magistrate for resorting to thie 
procedure is simply that it is his usual 
practice and the accused’s pleader should 
have foreseen that the cross-examination 
of the prosecution witnesses would be 
proceeded with on the day the charge 
was framed. That, in our opinion, is 
not a suflBioiently cogent or adequate 
reason for adopting a procedure in this 
case which under the terms of S. 256 is 
regarded as an exception to the general 
rule which is to be followed unless there 
are special reasons in the case to be set 
out by the Magistrate in writing, which 
would justify him in making a departure 
from the usual procedure. 

The learned Sessions Judge Mr, Patkar^ 
was of opinion that the procedure indi- 
cated in S. 256, Criminal P. C., had not 
been followed by the Magistrate. He 
states that according to the wording^ of 
that section the stage for the application 
of that section was not reached on 4tb 
August 1928, when the Magistrate called 
upon the accused to cross-examine the 
witnesses. Such interpretation of the 
section omits to take into consideration 
the proviso to the section which enables 
a Magistrate for reasons to be recorded 
by him in writing to follow the proce- 
dure which the Magistrate in this case 
did but for an inadequate reason. The 
learned Sessions Judge remanded the 
case to the trial Court with a direction 
that the applicant should.be allowed to 
cross-examine the two prosecution wit- 
nesses and that the Magistrate should 
record the further evidence and certify 
it to the Sessions Court. 

The learned Government Pleader has 
contended that the order made by the 
Sessions Judge is in accordance with the 
provisions of S. 428, Criminal P. 0.^ 
which empowers an appellate Court in 
oases where it thinks s^ditional evidence 
to be necessary on recording its reason 
for the same, either to tAke such' evi- 
dence itself or to ditect that it should 



1«29 

be taken by a Magistrate, In our opin*^ 
ion the case would not fall under the 
provisions of this section as the reason 
given by the learned Sessions Judge for 
remanding the case is that an illegality 
was committed in not observing the pro- 
visions of S. 256, and not that it was 
desirable for any other reason that 
further evidence in *the case should be 
recorded. The learned Sessions Judge 
allowed the isonvictions and sentences to 
stand when he made his order remanding 
the case to the trial Court. 

In compliance with the Sessions Jud- 
ge's order the two witnesses were cross- 
examined before the Magistrate on behalf 
of the applicants and the additional 
evidence so taken was certified by him 
to the Sessions Court. The matter hav- 
ing come again before the Sessions Court 
on 20th November 1928, Mr. Patwardhan 
who had succeeded Mr Patkar as Ses- 
sions Judge, purported to review the 
order of his predecessor in office. He 
further remanded the case to the Magis- 
trate directing him to write a judgment 
on the further evidence he had recorded. 
The learned Government Pleader has 
argued that Mr. Patwardhan made the 
order under the provisions of S. 423 (1) 
(d) whereby the appellate Court is inter 
alia empowered to make any amendment 
or any consequential or incidental order 
that may be just cr proper. We are 
unable to agree with the learned Govern- 
ment Pleader that the order of Mr. Pat- 
wardhan would fall within S. 423. We 
are of opinion that Mr. Patwardhan had 
no power to review the order of his pre- 
decessor in office and in view of the opin- 
ion he held the proper course for him to 
have adopted was to make a reference to 
this Court. On such reference this 
Court could have passed such order as it 
thought to be necessary or proper TJ nder 
Mr. Patwardhan 's order too the convic- 
tions and sentences of the applicants are 
not set aside and the appeal is kept pend- 
ing. The applicants have applied to us 
in revision to have their convictions and 
sentences quashed and a de novo trial 
ordered before another Magistrate. 

The provisions of S. 266 appear to us 
to be peremptory. Where the accused 
say that they wish to cross-examine the 
prosecution witnesses at that stage, the 
witnesses named by them must be re- 
called for that purpose. In Be Sobha- 


Bombay 311 

nadri (1). Kumariisi^ami Sastriyar, J 
held that a refusal by the Magistrate to 
allow the accused to recall and cross- 
examine the prosecution witnesses is 
illegal and it is for the prosecution to 
show that the accused are not prejudiced 
thereby. In setting aside the convic- 
tions and sentences the learned Judge 
ordered a re-trial and expressed the opin- 
ion that the same Magistrate should not 
re-try the case. 

In In re Bangasami Padayachi (2) 
the same learned Judge held that where 
the charges framed are complicated and 
the accused are ignorant persons, a rea- 
sonable time should be given to the 
accused to get proper legal advice and 
assistance before they are called upon to 
cross-examine the prosecution witnesses. 
He further held that to ask such an ac- 
cused person immediately after the charge 
was framed to cross-examine the prosecu- 
tion witnesses would not be giving him 
a reasonable opportunity for the purpose. 

As an illegality in the proceedings has 
been committed it is open to us to adopt 
one of two courses. We may either 
direct that the learned Magistrate should 
proceed with the trial from the point the 
illegality occurred or we may order a re- 
trial. It has been urged before us by 
the Government Pleader that the Sessions 
Judge, Mr. Patkar, was of opinion that 
the Magistrate is not prejudiced against 
the applicants and they need not enter- 
tain any apprehension that they would 
not get a fair trial. He has also conten- 
ded that a good deal of evidence before 
him has already been gone into and it 
would be a waste of public time to have 
a de novo trial. It appears that after 
the illegality occurred the prosecution 
examined six additional witnesses and 
the defence ten witnesses. There would 
not be much saving of public time as all 
these witnesses examined after the ille- 
gality occurred will have to be examined 
de novo. In these circumstances we are 
of opinion that there should be a re-trial. 
Owing to the unfortunate errors in pro- 
cedure which have' occurred in this case 
it would be desirable, in our opinion, to 
have the re-trial before another Magis- 
trate. 

We set aside the convictions and sen- 
tences of the accused and order that they 

(1) [1915] 39 Mad. 603=2 M. L. W. 574«29 
I. 0.668=2(1916) M. W. N. 646. 

(2) [1915] 16 Or. L. J. 786=31 1. 0. 642. 
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be re-triefd by the District Magistrate or 
aay other Magistrate whom he may ap- 
point other than the Magistrate who 
originally tried the ease. The fines, if 
paid, must be refunded. 

Patkar, J. — In this ease the accused 
were convicted under- Ss. 392 and 341, 

1. P. C. On appeal the learned acting 
Sessions Judge, Mr. Patkar, was of opi- 
nion that there was an illegality com- 
mitted by the Magistrate in contraven* 
ing the provisions of S. 256, Criminal 
P. 0. He, therefore, remanded the case 
for allowing the accused an opportunity 
of cross-examining witnesses, Exs. 1 and 

2, and for recording the evidence and cer- 
tifying it to the Sessions Court. 

On 4th August 1928, a charge was 
framed by the Magistrate and on framing 
the charge the Magistrate called upon 
the accused's pleader forthwith to cross- 
examine the witnesses, Exs. 1 and 2, who 
were examined before the framing of the 
charge .The pleader on behalf of the accu- 
sed was absent as he was engaged in an- 
other case, and an application was made 
for adjournment of the case, but it was 
refused on the ground that the pleader 
was engaged some time previously and had 
ample time to take instructions for his 
client and that it was the practice of the 
Magistrate to call upon the accused to 
examine the prosecution witnesses forth- 
with. It appears that at the next hear* 
ing the accused’s pldader again put!in an 
application requesting the Court to allow 
him to cross-examine the two witnesses 
examined for the prosecution. That ap- 
plication was also rejected by the Court. 

Under S. 266, Criminal P. C, after the 
charge is framed, and if the accused 
claims to be tried, he shall be required 
to state at the commencement of the next 
hearing of the case, or, if the Magistrate 
for reasons. to be recorded in writing so 
thinks fit, forthwith, whether he wishes 
to cross-examine any, and, if so, which, 
of the witnesses for the prosecution 
whose evidence has been taken. The 
general rule laid down by S. 256 is to 
ask the accused to state whether he 
wishes to cross-examine any of the wit- 
nesses on behalf of the prosecution at the 
commencement of the next hearing; and 
in exceptional oases forthwith if the Ma- 
gistrate for reasons to be so recorded in 
writing thinks- fit. But it appears that 
the learned Magistrate has made it a rule 
)f his Court to ask the accused in every 
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case after the charge is framed to state 
forthwith whether he wishes to cross- 
examine any of the witnesses examined 
on behalf of the prosecution. 

I think there must be special reasons 
which must be recorded in writing by 
the Magistrate to enable him to call 
upon the accused forthwith to state whe- 
ther he wishes to cross-examine any of 
the prosecution witnesses. The learned 
acting Sessions Judge was of opinion that 
the stage for the application of S. 256 
had not been reached on 4th August 1928 
when the Magistrate called upon the ac- 
cused's pleader to cross-examine the wit- 
nesses. It is permissible for a Magis- 
trate even on the date when the charge 
is framed to call upon the accused to 
state whether he wishes to cross-examine 
any of the witnesses examined for the 
prosecution but he must record in writ- 
ing his reasons for so doing, and if there 
are valid reasons the stage for the appli- 
cation of S 256 would even be reached 
on the day the charge is framed. I think 
in the present case the learned Magis- 
trate ought to have at least allowed the 
application made on the next day of the 
hearing by the accused's pleader to allow 
him to cross-examine the two wit- 
nesses examined on behalf of the prosecu- 
tion. I think, therefore, that there was 
contravention of the provisions of S. 256 
in this case. In Queen -Emperor v. Nasar* 
vanji (3), the conviction and sentence 
were set aside and the Magistrate was 
directed to CDmplete the trial according 
to law on the ground of failure to comply 
with the terms of-S. 256, Criminal P. 0. 
It was held in Emperor v. Umaji Krish- 
naji (4), that in a summary trial the 
omission to follow the procedure laid 
down by S 256, Criminal P. C. is not an 
illegality vitiating the trial. It would 
depend on the facts of each case whether 
the contravention of S. 256, Criminal 
P. C. amcunts to a mere irregularity of 
procedure or to an illegality vitiating the 
trial. I agree with the acting Sessions 
Judge that in this case the failure to 
comply with the provisions of S. *256 
prejudiced the accused in*his defence and 
amounted to an illegality. 

The learned acting Sessions Judge had 
two courses open to him; either to set 
aside the conviction and sentence and 
order the Magistrate to oommence from 

(8) [1900] 2 Bom. &. K. 542. ' 

^ (4) A. I. E. 1926 Bom. 226, 
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the point: where the inegality oooar^ or 
to order a de novo trial. The learned 
Acting Sessions Judge, however, directed 
the Magistrate to record the oross-examina* 
tion of the two witnesses and to forward 
the record to him and he kept the appeal 
pending for decision on his file. There 
Was, however, a change in the personnel 
of the SessioQs Judge. Mr. Pat ward ban on 
28th November 1928, purported to review 
the order of his predecessor after the 
receipt of the record containing the oross- 
•examination of witnesses Exs. 1 and 2. 
He was of opinion that S. 428, Criminal 
§P. 0., had no application to the facts of 
the case inasmuch as it provided addi- 
tional evidence to be taken which the ap- 
peal Court could do even itself. In the 
present case the learned Acting Sessions 
Judge did not think that any additional 
evidence was necessary for the decision of 
the appeal, but he was of opinion that an 
illegality was committed by the Magis- 
trate in not allowing the accused or his 
pleader an opportunity to cross-examine 
the witnesses examined on behalf of the 
prosecution in accordance with the terms 
of S. 256, Criminal P. C. Mr. Patwar- 
dhan, however, considered that the pro- 
per course was to send the papers to the 
Magistrate to record a judgment again 
after taking the evidence of the witness- 
es, who were cross-examined, into consi- 
deration. If the Magistrate had to bring 
an independent mind to bear on the fresh 
evidence whioh was taken by him in 
cross-examination, it would not have been 
possible for him to write a judgment of 
acquittal or to pass a lesser or higher sen- 
tence on the facts disclosed in the cross- 
examination of the witnesses, unless the 
conviction and sentence had been set 
aside by the appellate Court. 

The procedure adopted by the learned 
Bessions Judge though permissible under 
the Civil Procedure Code is not warrant- 
ed by any of the provisions of the Orimi- 
nal Procedure Code. We think, there- 
fore, that the proper course in this case 
for Mr. Patwardhan was to make a refer- 
ence to the Court under 8 438, Criminal 
P. C , invoking the revisional powers of 
this Court to correct the error whioh ho 
thought was committed by his predeces- 
sor. The order of Mr. Patwardhan cannot 
be justified under S. 423 (1) (d) which 
enables the appellate Court to make any 
amendment or any oonsoQuent or any con- 
sequential or incidental order that may be 
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just or proper after the decision of the 
appeal. It is clear that in the present 
case there was a contravention of the 
provisions of S. 258, Criminal P. 0. Two 
courses are open to this Court: either to 
set aside the oonviction and sentence and 
order the Magistrate to commence the 
proceedings from the point where the 
illegality occurred, or to order a de novo 
trial. The Magistrate in the present 
case has taken the whole evidence into 
oonsideration and expressed his Opinion 
on the evidence, and I agree that it would 
be fair to the accused in the oircumstan- 
oes of the present case to order a de novo 
trial. I agree, therefore, with the order 
just proposed by my learned brother. 

S.n./h^k. Buie made absolute* 

A. I. R. 1929 Bombay 313 

Mirza and Patkar, JJ. 

Krishna] i Prahhakar Khadilkar — Ac- 
cused — Applicant. 

V. 

Emperor-^OppoQite Party. 

Criminal Revn. Appln. No. 61 of 1929, 
Decided on 26th February 1929. 

^ Criminal P. C., St. 347 and 254->Of- 
fence under S. 124'A, I. P. C.—Accuted, 
editor of widely circulated newspaper’— 
Magistrate would have been justified in com- 
mitting case to High Court Sessions. 

It is not open to a Magistrate to decline to 
commit a case to High Court Sessions on the 
ground that there is congestion of work in 
High Court Sessions. [P 319 0 1] 

K, the Editor of a widely circulated verna- 
cular paper in Bombay was charged with of- 
fence under S. 121- A, I. P. C. 

Held ; that having regard to the seriousness 
of the offence and large circulatisn the case 
was of public importance and the accused was 
entitled to be tried before the High Court 
Sessions. [P 319 0 2] 

The offence with which the accused is 
charged is a serious offence punishable with 
transportation for life. The paper he edits en- 
joys large oiroulation. Having regard to the 
large oiroulation the case can be said to 
have assumed a public impoitanoe* If what 
is alleged against the accused’s article 
Is proved and results in his oonviction 
the Court of Sessions would be in a better 
position than the Chief Presidency Magis- 
trate to pass an adequate sentence. From 
the point of view of the accused too, it 
is important that he should have a fair and 
lull trial. His desire to be tried before a 
Judge and jury cannot be considered to be un- 
reasonable. The opinion of the jury as to whe- 
ther the contents of the article complained of 
are or are not of a seditious nature is entitled 
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to muoh weight* However competent a Hagie* 
trate may be in interpreting the effect of an 
article on the public mind, a jury which will 
be chosen from the lay public is likely to be 
more r^iesentative of the general public 
mind. This does not lay down a general pro- 
position that in every case where a person is 
charged under S. 124- A, he would be entitled 
on his application in that behalf as a matter 
of course to be tried before a Court of Session* 
Bach case in this respect must necessarily de- 
pend upon its particular facts and circum- 
stances,: A. I. 1925 Bang. 207 ; 42 Mad. 
83 ; 42 Bow. 172 ; A. I. B. 1926 Bow. 251. 
Foil.; 4 Bow. L. B. 84 ; 24 OaL 429, Be/.; 41 
All. 454, Doubted. [P 816 0 2] 

B. J. Desait ManilaU Kher and Se- 
queira — for Accused. 

P* B. Shingne — for the Crown. 

Mtrza, J. — The applicant is the editor 
of a Marathi daily called the Nava Kal 
which has a circulation of about 10 to 
12,000 copies per day amongst the Ma- 
rathi speaking public. He is being tried 
before the Chief Presidency Magistrate, 
Bombay, for an offence under S. 121-A, 
I. P. C., in respect of an article which 
appeared in the issue of the Nava Kal of 
9th February 1929. 

The offence is triable, as would appear 
from Sch. 2, Criminal P. C., either by a 
Court of Session or by the Chief Presi- 
dency Magistrate. The punishment which 
may be imposed on conviction is trans- 
portation for life or for any term and 
fine, or imprisonment of either descrip- 
tion for three years and fine, or fine The 
applicant was arrested on 14th February 
1929, on process issued by the Chief 
Presidency Magistrate, On 15th February 
1929, this Court on an application made 
in that behalf released the applicant on 
his furnishing bail. On 16th February 
1929. when the trial commenced before 
the Chief Presidency Magistrate, the ap- 
plicant applied that his case may be in- 
quired into on the footing of its eventual 
committal by the Magistrate to the High 
Court Criminal Sessions. The Crown 
having objected, the application was re- 
fused. The Magistrate gave a two-fold 
reason for disallowing the application : 
(1) that there was congestion of work in 
High Court Criminal Sessions ; and (2) 
the Magistrate himself was competent 
adequately to deal with the case. 

The applicant applies for a review of 
the Magistrate’s order and as an alter- 
native invokes our jurisdiction under 
S. 661, Criminal P. C., on the ground 
that it would be expedient for the ends 


of justice to have this case tried before 
the Sessions Court* 

It has been urged before us by Mr. 
Desai on behalf of the applicant that the 
article complained of does not constitute 
an offence under S. 124- A, I. P. C., and 
that a jury of nine persons as directed on 
points of law by a Judge of this Court 
would be the best judges of its meaning 
and effect. The applicant is willing to 
incur the risk of having a more substan- 
tial punishment meted out to him should 
he be convicted by the Court of Sessions 
and to forgo an advantage a trial before 
the Chief Presidency Magistrate gives 
him of coming on conviction to this 
Court in appeal or revision. The maxi- 
mum punishment which the Chief Presi- 
dency Magistrate is competent by law to 
impose is two years’ rigorous imprison- 
ment and Bs. 1,000 fine* 

The Government Pleader on behalf of 
the Crown has opposed the application. 
His main contention is that it is a mat- 
ter of discretion for the Chief Presidency 
Magistrate to decide whether he should 
try the case himself or commit it to the 
Court of Session and this Court should 
not interfere with the discretion unless 
it is shown that the discretion has been 
wrongly exercised. The decision of the 
Magistrate to try the case himself, it is 
contended, is not final as, under S. 347, 
Criminal P. C., it is open to him, at any 
stage of the proceedings before signing 
the judgment, to commit the case to the 
Court of Session and that there are no 
materials before the Court which would 
justify the apprehension that the learned 
Magistrate will not do so during some 
further stage of the proceedings. 

The Government Pleader has called 
our attention to various rulings of this 
and other Courts which lay down that a 
Magistrate competent under the law to 
try a case himself should not commit it 
for trial to the Court of Session unless 
he is of opinion that the sentence he is 
empowered to pass would not be an ade- 
quate punishment for the offence. 

The ruling in King-Emperor v. Pema 
(1), on which reliance has been placed by 
the Government Pleader in this con- 
nexion, is based upon facts which are 
materially different from those disclosed 
by the present application. There the 
Magistrate had committed the case of 
an offence under 8. 823, I* P. 0., for 
(1> [1902] 4 Bom. L* B* 85. 
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trial to the Seeeions Court* Tlie maxi* 
mum puuiehmeut provided for that of* 
fence is imprisonment of either desorip* 
tion for one year* or fine of Bs. 1000, 
or both all whioh the Magistrate him* 
self was competent to impose. In deal* 
ing with these facts the Court observed 
that a case which ought to be tried by a 
Court of Session is one which the Magis* 
trate is not competent to try or for 
whioh in his opinion adequate punish- 
ment cannot be inflicted by him. Neither 
condition which would have justified the 
Magistrate in committing the case to the 
Court of Session was found to exist in 
that case. The case was exclusively 
triable by the Magistrate and the pro* 
cedure laid down in S. 254, Criminal 
P. C., clearly applied to it. There was no 
question there of the Court of Session 
having an alternative jurisdiction to try 
the case. 

The Government Pleader has re- 
lied also on the ruling in Queen-Em^ 
press V. Kayemullah Mandal (2) whioh 
lays down that there is nothing in S. 
254, Criminal P. C., vrhich would prevent 
a Magistrate from committing a case 
under S. 267, 1. P. C., to the Court of Ses* 
sion provided he finds that the accused 
has committed an offence which in his 
opinion cannot be adequately punished 
by him. The accused in that case 
were charged with an offence under 
S. 147, I. P, C., the maximum punish* 
ment for whioh is imprisonment of 
either description for two years, or fine 
or both. The offence is triable in the 
first instance exclusively by a Magis- 
trate. The limit of the Magistrate’s 
power in respect of the sentence of fine 
is Es. 1,000. The sentence of fine for 
an offence under 8. 147, I. P. C., is 
not limited to that amount but may ex- 
ceed it to any extent provided it is not 
excessive. The Magistrate would be 
justified in committing the case for trial 
to the Court of Session if he is of opinion 
that the sentence he is empowered by 
law to pass would be inadequate. There 
was no question in this case of the 
alternative jurisdiction of the Court of 
Session to try the case. The committal 
to the Courts of Session was quashed 
merely on the ground as stated in the 
judgment, that the Magistrate’s reason 
for the committal was not based on the 
inadequacy of the sentence of fine he was 
(2) [18973 24 Cal. 429al 0. W. N. 414. 
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empowered to impose. The Govern- 
ment Pleader has relied also on the rul- 
ing in Emperor v. Bindeshri Goshain 
(8). That is a ruling of a single Judge 
of that High Courts. It was given 
on a reference by the^ Sessions Judge 
of Gorakhpur. The parties were not 
represented. The offence for whioh the 
accused was committed for trial before 
the Sessions Court was an offence under 
S. 222 (iii), I. P. G The maximum 
punishment for that offence is imprison- 
ment of either description for three 
years, or fine, or both. It is triable by a 
Court of Session, a Presidency Magistrate 
or a Magistrate of the First Class. The 
learned referring Judge in recommending 
the quashing of the committal relied upon 
the ruling in Queen- Empress v. Kaye^ 
mullah Mandal (2). The view of thh 
referring Judge is referred to and ac- 
cepted in the High Court judgment. The 
essential difference between this case 
and Queen-Empress\. Kayemullah Man^ 
dal (2) which it .followed has not been 
noted in the judgment. Queen^Empress 
V. Kayemullah Mandal (2) was exclu- 
sively triable by the Magistrate. That 
seems to have been lost sight of in ap- 
plying it to a case which in the alterna- 
tive could bo tried by the Court of Ses- 
sion. With great respect this case does 
not appear to me to be a conclusive 
authority on the point. The learned 
Government Pleader has relied also upon 
two rulings of the Sind and Nagpur 
Judicial Commissioner’s Courts. Under 
the practice of our Court I regret it is 
not permissible for me to consider the 
rulings of these Courts. 

Mr. Desai has relied upon the observa- 
tions of Heaton, J. in Emperor v. 
Bhimaji Venkaji (4) which are as fol- 
lows (p. 178) : 

** It appears to me that when a Magistrate 
oomes to consider whether he shall or shall 
not commit a case, he has to consider 
the gravity of the offence the ptinishmenir 
with which in his opinion it ought to be met 
and the section under whioh he charges the 
accused person. He may no doubt pro* 
perly consider any special diffiouXties in the 
case or that it is a matter of some peculiar 
public importance, and no doubt other mat- 
ters also might enter into his consideration, 
such as the wish of the parties. ** 


(8) [1919] 41 All. 464=60 I. 0. 161=17 A. L. 
J. 466. 

(4) [1917] 42 Bom. 172=44 I. C. 454=20 
Bom. L. B. 89. 
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Mr. Deaai has relied also on the case 
of Emperor v. Achaldas Jethamal (6) 
where ‘Marten, J. (now Chief Jnstioe) 
cites with approval the following ob- 
eervations of Batchelor, J. in Emperor 
V. Asha Bhathi (6) (p. 999) : 

** It is for many reasons undesirable in 
practice that our already overburdened 
Dourts of Session should be still further bur- 
dened with the weight of cases committed 
to them by Magistrates where such Magis- 
tri^s are themselves competent to decide the 
oa|M ,li 4 &d no overriding reasons exist for 
oommltVl to the higher Court. 

Mr Deaai has contended that an over- 
riding' reason exists in the present .case 
ior making a departure from what may 
be regarded as a general rule and that 
overriding reason is the gravity of the 
offence having regard to the wide cir- 
culation of the applicant’s paper. 

Mr Desai has relied also on the ob- 
servations of Sadasiva Ayyar, J. in The 
Crown Prosecutor v. Bhagvathi (7) 
which are as follows (p. 85) : 

“ . . .Section . . .347 gives very wide powers 
to a Magistrate. In any trial or proceeding be- 
fore him and at any stage he can, tcven, just 
before signing judgment, commit a case be- 
fore him to a Court of Session or the High 
Court (provided of course, he is empowered 
to commit oases to that Court), if it appears 
to him that the case is one which ought to 
be tried by a Court of Session or the High 
Court. It does not restrict the grounds on 
which he should arrive at his opinion to want 
jurisdiction himself or to his inability in his 
own opinion to sentence the accused ade- 
quately. If he considers for instance, that a 
complicated question of law arises or that 
some connected matter is already before the 
Courtfof Session or that the facts are such that 
trial with the aid of a jury or with the aid 
of assessors (who may be chosen from experts 
in the particular matters involved in the 
case) would be a more satisfactory procedure, 
I see nothing in S. 347, to prevent a Magis- 
trate from committing the case to a Court 
of Session.” 

Mr. Desai has relied also on the recent 
ruling of the Bangoon High Court in 
King-Emperor v. Ishahat (8), which 
lays down that S. 347, Criminal P. 0., 
^ives a Magistrate very wide powers of 
commitment, and there is no suggestion 
that the only possible reason for a com- 
petent Magistrate to commit a case to 
Sessions is that he will not be able to 
pass a sufficiently severe sentence. The 

( 6 ) A. I. R. 1926 Bom. 251. 

(6) [1913] 15 Bom. L. R. 998=21 1. 0. 897= 
14 Cr. L. J. 657. 

(7) [1918] 42 Mad. 83=3S M. L. J. 559= 
9 M. L. W. 14=48 I. 0, 337=(1918) M. 
W.N. 870. 

<8) A. I. R. 1925 Rang. ,207=a3 Rang. 42. 


discretion vested in him, it is there 
stated, cannot clearly be limited by the 
provisions of S. 264, Criminal P. 0. 

Following these later rulings of oui 
Court and the Madras and Rangoon 
High Courts I am of opinion that an 
overriding reason has been made out in 
this case which makes it desirable that 
it should be tried before the Sessions 
Court and not before the Chief Presi- 
dency Magistrate, although he would be 
competent to try it. The offence with 
which the applicant is charged is a 
serious offence punishable with .trans- 
portation for life. The paper he edits 
enjoys a large circulation. Having regard 
to this largo circulation the case can be 
said in my opinion to have assumed s 
public importance. If what is alleged 
against the accused’s articles is proved 
and results in his conviction the Oourl 
of Session would be in a bettor positior 
than the Chief Presidency Magistrate tc 
pass an adequate sentence. From the 
point of view of the accused too, it ii 
important that he should have a fair anc 
full trial. His desire to be tried before 
a Judge and jury cannot, in my opinion 
be considerei to be unreasonable. The 
opinion of a jury as to whether the con 
tents of the article complained of are o: 
are not of a seditious nature is entitlec 
to much weight. However competent ( 
Magistrate may be in interpreting the 
effect of an article on the public mine 
a jury which will bo chosen from thi 
lay public is likely to be more represen 
tative of the general public mini We 
must not be understood to lay down i 
general proposition that in every case 
where a person is charged under S. 124-^^ 
he would be entitled on his applicatioi 
in that behalf as a matter of course to be 
tried before a Court of Session. Eachi 
case in this respect must necessarily 
depend upon its own particular facts 
and circumstances. 

We direct that the Chief Presidency 
Magistrate do conduct the proceedings 
before him in this case on the footing 
that be will at the end of the proceed- 
ings commit the case to take its trial 
before the High Court Criminal Sessions 
and that he do at the end of the proceed- 
ings before him commit the applicant to 
take his trial before the High Court 
Criminal Sessions. 

Patkar, J. — This is an application to 
revise the order of the Chief Presidency 
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Magistrate deolining to oommit the case 
against the aoonsed under S. 124-A 

P. 0.« to the Court of Session. It is 
urged on behalf of the applicant that 
the learned Magistrate deolined to oom* 
mit the ease to the Court of Session on 
two grounds: (1) that there is oonges- 
tion of work in the High Court, and (2) 
that the Magistrate was of opinion that 
he could pass an adequate sentence. 
With regard to the first ground it is 
urged that it is an extra-judicial ground 
and not a legal and valid ground for 
rejecting the application of the accused 
to commit him to the Court of Session. 
With regard to the second ground it is 
urged that though the Magistrate has a 
large discretion in trying the case him- 
self on the ground that he could pass an 
adequate sentence, «it is not the sole 
criterion in the decision of the question 
and that the gravity of the offence, the 
punishment, the effect of the article, the 
subject of the charge, on the public mind 
and the public importance of the case 
are also matters for consideration in 
coming to a decision on the question. 
In the alternative it is suggested that 
the case should be ordered to be commit** 
ted to the Court of Session on the ground 
that it is expedient in the ends of justice 
under Cl. (e), S. 626, Criminal P. 0. 

It is contended on behalf of the Crown 
that under S* 207, Criminal P. C., in the 
case of offences which are not exclusively 
triable by a Court of Session the Magis- 
trate can commit to the Court of Session 
any case if in the opinion of the Magis- 
trate it ought to bo tried by a Sessions 
Court, and that if the Magistrate is of 
opinion that the offence can be adequa- 
tely punished by him, it is incumbent 
upon him to frame a charge under 
S. 254, and he cannot commit the case 
to the Court of Session. If, however, 
after the framing of the charge it appears 
to the Magistrate at any stage of the 
proceedings that the case is one which 
ought to be tried by the Court of Session 
or the High Court, he has power to 
commit the case under S. 347, and that 
S. 207 and 8. 347, are controlled by 
S. 254. It is further urged that* it is a 
matter -solely within the discretion of 
the Chief Presidency Magistrate to 
decide whether he can adequately punish 
the accused and, therefore, he should 
try the case himself, or not commit it to 
the Court of Session, and that there are 


no special oiroumstaqces in this case to 
interfere with the discretion of the 
Magistrate. 

In Queen-^ Empress v. Kayemullah 
Mandal (2) it was held that, although 
the case was shown to be triable only 
by a Magistrate under Sch. 2, Cri* 
minal P. C., there was nothing in 8. 254, 
Criminal P. 0. which prevented the 
Magistrate in committing the case under 
S. 147, 1. P. C., to the Court of Session 
provided he was of opinion that the ac- 
cused committed an offence which in his 
opinion could not be adequately punished 
by him. In that case, the offence under 
8. 147, 1. P. C., was triable by a Magis- 
trate and was punishable with imprison- 
ment for two years or with fine. The 
Magistrate passed an order of committal 
to the Court of Session on the strength 
of a certain circular. The learned Ses- 
sions Judge, to whom the case was com- 
mitted, made a reference for quashing 
the commitment on the ground that the 
commitment of the case under S. 147, 
I. P* C. was illegal as the offence wae 
one triable by a Magistrate. It was held 
that under S. 207 a Magistrate has the 
power to commit cases triable exclu- 
sively by the Court of Session and casee 
which in the opinion of the Magistrate 
ought to be tried by that Court, and, 
therefore, the commitment was not 
illegal. It was held that the Magistrate 
was himself competent to pass the maxi- 
mum sentence of imprisonment for the of* 
fence under S. 147, but might have com- 
mitted the case to the Court of Sessioa 
if he had considered that the fine whioli 
he could impose would not be an ade* 
quate punishment, but the Magistrate 
did not commit the case to the Court of 
Session for that reason, and therefore, 
the commitment was quashed. In 
King-Emperor v. Pema (l) the decision 
in Queen-Empress v. Kayemullah Man* 
dal (2) was followed by this Court. The* 
offence in that case was one under S. 323. 
I. P. C. which was punishable with tha^ 
maximum punishment of imprisonment 
for one year and a fine of Bs. 1,000 which 
was within the competence of the First 
Class Magistrate trying the case to im- 
pose on the accused. It was, however,, 
held in that case that the words ought 
to be tried ** (by the Court of Session) 
in Ss. 207 and 347, Criminal P. C. must 
be read with S. 254 of the Code; and 
a ease which ought to be tried by 
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Gout of Session is one which the Magis- 
trate is not competent to try or in which, 
in his opinion, adequate punishment 
cannot be inflicted by him. In both the 
^es referred to above the Magistrate 
Was competent to pass the maximum 
eeiatence of imprisonment precribed for 
the oSence. S. 124-A is punishable 
with transportation for life or for any 
shorter term and fine or imprisonment 
of either description for three years and 
fine or only fine. In Emperor v. Bin* 
deshri Ooshain (3) it was held that it 
is not competent for a Magistrate to com- 
mit a case which is within his jurisdic- 
tion to try unless ha is of opinion that 
the accused, if guilty, cannot be ade- 
quately punished by him. The offence 
in that case was under S. 222 (iii) and 
was punishable with imprisonment of 
either description for throe years or fine 
or both. The reasons in support of the 
conclusion have not been set forth in the 
judgment but the reasons given by the 
Sessions Judge in his order of reference 
were accepted and the commitment of 
the accused to the Court of Session was 
set aside. 

The reasoning, however, of the cases 
referred to above proceeds on the some- 
what broad ground that Ss. 207 and 347 
are controlled by S. 254, Criminal P. 0. 
and that it is a matter largely within 
the discretion of the Magistrate to decide 
whether he should commit a case to the 
Court of Session, and in coming to that 
conclusion he is to be guided solely by 
the question whether he could pass an 
adequate sentence. On the other hand, 
in the case of Emperor v. Bhimaji Ven- 
kaji (4), Heaton, J., observed as follows 
<p. 178): 

It appears to me that when a Magistrate 
comes to consider whether he shall or shall 
not commit a case, he has to consider the 
gravity of the offence; the punishment with 
which in his opinion it ought to be met and 
the section under which he charges the accu^ 
sed person. He may no doubt properly con* 
eider any special difficulties in the case or 
that it is a matter of some peculiar public 
importance, and no doubt other matters also 
might enter into his cosideration, such as 
the wish of the parties. But a Magistrate 
must not determine this important matter 
whether he is ‘to commit the case or to try it 
himself solely by the wish of the parties and 
the terms of a Gcvernment Resolution.’* 

There ia thus a conflict between the 
decision in Emperor v. Bhimaji Ven* 
kaji{^) and the decision in King*Em* 
^eror v. Pema (1) as to whether a 


Magistrate's powers of committal ate om* 
fiued to cases where he considers that he 
cannot give adequate punishment or 
whether he may take into consideration 
other grounds such as the gravity ^ of 
the offence, the punishment, the section 
under which* the accused is charged, the 
special difficulties in the Case, the pe- 
culiar public importance of the case and 
ether nsatters. This conflict is em- 
phasised by Mr. Justice (now Chief 
Justice) Marten in his judgment in 
Emperor v. Mhaldas J ethamal (5). 

In The Crown Prosecutor v. Bhaga^ 
vathi (7), it was held that the terms of 
S. 347, Criminal P. C., are general and 
give a Magistrate, who is empowered to 
commit, a discretion in committing oases 
for trial which is not limited by S. 264 
so as to make it obligatory on him to 
try every case which he can adequately 
punish. Sadasiva Ayyar, J,, observes 
(p. 85) : 

[Sdotiou 347] does not restrict the grounds 
on which ha should arrive at his opinion to 
want of jurisdiction himself or to his inability 
in his own opinion to sentence the accused 
adequately. If he considers, for instance, that 
a complicated question of law arises or that 
some connected matter is already before the 
Court of Session or that the facts are such 
that trial with the aid of a jury or with the 
aid of assessors (who may be chosen from 
experts in the particular matters involved in 
the case) would be a more satisfactory proce- 
dure, 1 see nothing in S. 847 to prevent a 
Magistrate from committing the case to a 
Court of Session.” 

Napier, J., observes (p. 87): 

**A more reasonable hypothesis seems to me 
to be that this allocation of this offencs to the 
Court of Session as well as Magistrates of the 
Fist Class is an indication that in some cir- 
cumstances a Court of Session would be the 
proper tribunal to try the case.” 

In King*Emperor v. Ishahat (8) it 
was held that S. 347, Criminal P. 0., 
gives the Magistrate very wide powers 
of commitment, and there is no sugges- 
tion that the only possible reason for a 
competent Magistrate to commit a case 
to Sessions is that he will not be able to 
pass a sufficiently severe sentence, and 
the discretion vested in him cannot 
clearly be limited by the provisions of 
S. 254 of the Code. 

There appears, therefore, a conflict of 
judicial opinion on the question as to 
whether inability to pass an adequate 
sentence is the sole criterion in deciding 
the question as to whether the case 
should be committed to a Court of Session 
or whether the Magistrate should not 
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<K>n8ider the other oirbumstanoes such as 
the gravity of the offenoe, the punish* 
ment prescribed for the offence, the spe* 
oial difficulties in the case and other 
matters including the wish of the parties. 
The trend of opinion as disclosed in the 
later decisions is in the direction of not 
unduly restricting the discretion of the 
Magistrate in committing a case to the 
Court of Session. Bach case, however, 
is to be decided on its own merits. 
(Ground 1, namely, that there is conges- 
tion of work in the High Court, is clearly 
not a legal ground on which the Magis- 
trate can decline to commit a case to the 
Court of Session. The ability to impose 
an adequate punishment is no doubt a 
legal ground for refusing to commit the 
case to the Court of Session. But, in my 
opinion, according to the view of Heaton, 
3*, \n Emperor v. Bhimaji Venlcajii^) 
that would not be the sole ground for 
coming to a decision ou the question. In 
Queen Empress v. Abdul Bahiman (9), 
the accused was tried by a Presidency 
Magistrate on a charge of voluntarily 
causing grievous hurt with a cutting in- 
strument under S. 326, I. P. 0. Not 
only a charge was framed under S. 264, 
Criminal P. C., on the ground that the 
Magistrate thought that he could pass an 
adequate sentence, but he convicted and 
sentenced the accused to rigorous impri- 
sonment for two years, and on an appli- 
cation by the Crown it was hold that the 
offence of which the prisoner was con- 
victed being one punishable under S. 326, 
I. P. C., with transportation for life or 
rigorous imprisonment for ten years and 
fine, the Presidency Magistrate ought to 
have committed the accused ,for trial to 
the High Court. Parsons, J., observed 
(p. 585) : 

*'It is only a qualified juriadictiion whioh is 
conferred by S. 28 on a Magistrate to try an 
ofienoe whioh is shown in Ool. 8, Soh. 2, to be 
triable by him. 8. 207 lays down the proce- 
dure to be adopted, not only where the oase is 
triable ezolusively by a Oourt of Session or 
High Court, but also where the oase, in the 
opinion of the Magistrate, ought to be Uied by 
sttoh Court. S. 25i is still more restrictive, 
for it provides that the Magistrate shall try 
an accused parson only for an offence which, 
in his opinion, can be adequately punished by 
him. These two sections show that a Magis- 
trate has to exercise a discretion in the matter 
of every oase that is brought before him, and 
his proceedings in the exercise of this disore* 
tion are olearly subject to examination and 


review by a superior Ooui^^ either on appeal, 
or in revision.** 

It would, therefore, follow that even 
on the question as to the adequacy of 
punishment a Magistrate’s discretion is 
subject to examination by this Court in 
revision. Ordinarily the High Oourt 
would not interfere in revision with the 
discretion exercised by the Magistrate. 
The accused in this case states in his 
application that his paper has a circula- 
tion of about ten or 12 thousand copies 
among the Marathi speaking public. That 
statement is not controverted on bQhalf 
of the Crown. The offence, therefore, 
under S. 124-A. I. P. C., committed by 
an editor of a newspaper of such a large 
circulation would be a grave offence and 
the gravity of the offence would, there- 
fore, be a ground for commitment to the 
Court of Session according to the view 
taken in Queen^Empress v. Abdul Bahi- 
man (9) and Emperor v. Bhimaji Ven- 
kaji (4). Other arguments have been 
advanced before us in support of a trial 
of this case before a Court of Session. On 
the whole I think that this is a fit case 
which ought to bo tried by a Court of 
Session. 

We are not laying down a general pro- 
position that every offence under S. 124-A 
or any offence in whioh the punishment 
exceeds the maximum sentence whioh a 
Magistrate is competent to inflict must 
be committed to the Court of Session. 
On the other hand it is the duty of the 
Magistrate to try oases which, in his 
opinion, could be adequately punished by 
him and not shirk his responsibility by 
committing them to the Court of Session 
in the absence of any overriding reason 
justifying the departure from the ordi- 
nary rule. Having regard to the large 
circulation of this paper, the gravity of 
the offence and the other circumstances 
w^ioh have been brought to our notice 
in the arguments before us, we think that 
the accused in the present case ought to 
be tried by the Court of Session. 

I agree, therefore, with the order just 
proposed directing that the Magistrate 
should conduct the inquiry with a view 
to commit the accused to the High Court 
Sessions. 

V.b/r.k. Buie made absolute- 


(9) [1891] 16 Bom. 580. 
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Marten, 0. J. and MasPH?, J. 

Bhikaji Baghunath Varerkar and 
others — Defendants — Applicants, 

V. 

Anant Laxman Khandalekar — Plain- 
tiff — Opponent. 

Civil Revn. Appln. No. 182 of 1928, 
Decided on 18th December 1928, against 
order of First Class Sub- Judge, Ratnagiri, 
in Civil Suit No. 79 of 1927. 

Civil P. C., O. 23, R. 1 — PermUfion to 
withdraw cannot be granted after conclusion 
of evidence on ground of scanty evidence 
either under R. 1 or S. 151. 

A suit was heard in the trial Court and the 
evidence was concluded and the case fixed for 
final argument. The plaintifi produced some 
documents which were then disallowed. The 
Court allowed the application at that stage to 
withdraw the suit with permission to file a 
fresh suit on the ground that the plaintiff's 
evidence was scanty and the suit was likely 
to fail unless the documents disallowed were 
admitted. 

Held : that the application at that late stage 
of the trial to withdraw ought to have been 
refused. Even S. 151 would not help the 
Court to allow to withdraw. [P 320 C 2] 

P. 7. Kane — for Applicants. 

O. B. Madbhavi — for Opponent. 

Marten, C. J. — In permitting the 
plaintiff to withdraw this suit with 
liberty to bring a fresh one, notwith- 
standing that the trial had been going on 
for several days, and the evidence con- 
cluded and the case fixed for final argu- 
ment, 1 would hold that the learned 
Judge misdirected himself as to the prin- 
ciples which should have guided him 
in exercising his discretion. Para. 4 
of his judgment sets out the 
principle which he thinks should be 
adopted. It is in effect that if a plain- 
tiff finds at the trial that he may fail be- 
cause his evidence is scanty, he should 
be given another chance of bringing an- 
other suit to supplement his scanty evi- 
dence. That principle is not the law of 
this land. If it were, it would ^ doubt- 
less lead to a great deal of perjury and 
to a vast increase of litigation and hard- 
ship on innocent litigants. That being 
so, it is open to us to revise the discre- 
tion which the learned Judge exercised. 

Doing that, it appears that the only 
ground on which the trial application 
was based is that certain documents in 
the possession of the plaintiff which he 
deliberately suppressed until the trial of 


the suit and which wore oonseguentlyt 
disallowed by the learned Judge oughts 
now to be put in evidence and an oppor-^ 
tunity given for that purpose. T^a^ 
again the plaintiff has deliberately viola- 
ted another wholesome principle, viz., 
that parties should disclose their relevant 
documents in dispute, and not keep then> 
back until the trial is in progress, v 

Under these circumstances, we think 
the application at that late stage of th& 
trial to withdraw the suit with liberty 
to bring a fresh one ought to have been 
refused. 

The result is that the rule must be 
made absolute, the order of the Court 
below discharged, and the case remanded 
to be determined according to law, and 
to proceed from the stage at which it left 
off, the evidence having been closed ott 
both sides and the case set down for 
argument. 

The respondent to pay the applicants’ 
costs of this application in any event. 

Murphy, J. — I agree. I think this is 
essentially not a case in which permis- 
sion to bring a fresh suit should have 
been given. The documents in question 
were in the plaintiff’s possession and 
apparently they were deliberately with- 
held at the proper time, so as to surprise 
the other side with them in cross-exami- 
nation. Ultimately they were tendered 
at a very late stage in the case, when 
both the parties had closed their evidence 
and it had been fixed for arguments. The 
learned Subordinate Judge has endeav- 
oured to justify his action under S. 151, 
Civil P. Ci, but it is admitted in this 
Court that it cannot be made good under 
that sectioq. Under 0. 23,- R. 1, the 
only grounds on which permission .to 
institute a fresh suit can be granted are 
where the Court is satisfied that a suit 
must fail by reason of some formal defect 
or for other sufficient reasons. It does 
not seem to mo that by any stretch of 
imagination we can say that the grounds 
which exist in this case, the plaintiff’s 
failure to comply with the rules of pro* 
cedure — a failure which appears t6 have 
been deliberate — can be a sufficient 
ground for allowing him to re-open the 
whole case and so to make good his 
scanty evidence. 

I accordingly agree that the rule mus* 
be made absolute. 

v.b./r.e. Buie made absolute. 
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Baker, J. 

Shriniwas Vithal Pai aad others — 
Defendants — Appellants. 

V. 

Hari Sabaji Eamat — Plaintiff — Kes- 
pondent. 

Second Appeal No, 669 of 192 6, Deci- 
ded on 7th Deoember 1928, from decision 
of Dist. Judge, Ratnagiri, in Appeal No. 
19 of 1925. 

^ Civil P. C., 0.38, R. 11— After judg- 
ment attachment before judgment becomes 
one ‘in execution and Q* 21, R. 57 applies 
when decree-holder's application for execu • 
tion by sale of attached property is dismiss- 
ed for default. 

The attachment before judgment is co.nvert- 
ed after decree into an attachment in execu- 
tion and the provisions of O. 21, R. 57, will 
apply. But in order that bhe attachment before 
judgment should coma to an end under O. 21, 
R. 57, it is necessary that ^he decree-holder 
should apply for execution by sale of the 
attached property and his application should 
be dismissed for default. [P 323 0 1] 

Where the decree-holder endeavoured to 
execute the decree by sale of moveable proper- 
ty only and not of the immovable property 
attached, and though he asked for a share'in 
the proceeds of the sale of the immovable pro- 
perty in execution of the decree got by an- 
other decree-holder, he had not himself asked 
for sale of the immovable property attached, 
and the applications were disposed of. 

Held: that the facts did not satisfy the con- 
ditions laid down by O. 21. R. 57 as there had 
been no default on the part of the decree- 
holder so far as the execution in regard to the 
immovable property was concerned, and the 
decree-holder’s request that he should share 
rateably in the proceeds of the sale of the pro- 
perty already under attachment could not be 
regarded as amounting to an application for 
sale of the property attached before judgment 
in his own suit: A. I, R, 1923 Boin. 30; A.I,R, 
1924 Mad. 494 (F j5.), DisL: 26 M, L. J. 215; 
A. 1, E, 1924 All. 800; 42 Mad. 1, Ref. 

[P 323 C 2] 

Bege and A. A. Adarkar — for Appel- 
lants. 

O. N. Thakor and S. B. Parulekar — 
for Respondent. 

Judgment. — These are oompanion ap- 
peals arising out of twO'Suits in which the 
point is the same and may be disposed of 
in one judgment. The plaintiff sued for 
a declaration that the property in suit 
was not liable to be sold in execution of 
the decree in Suit No. 250 of 1903 ob- 
tained by defendants against the heirs of 
one Gbviad Righunath Pai. The facts 
are as follows: Suit No. 260 of 1903, 
was filed by the father of the present de- 

1QQQ R/ai Xr ±Q 


fendants against Govind Raghunath Pai. 
His immovable property was attached 
before judgment, and on 11th November 

1904, a decree for Rs. 4,000 was passed 
against him, which was confirmed on ap* 
peal on 28th February 1906. In 1907, in 
execution of the decree in Suit No. 190 of 

1905, another decree-holder attached and 
sold properties Nos. 1, 5, 6, 7, 8, 9 and 
12, and they were purchased by one Ka- 
mat anl sold to plaintiff on 1st January 
1914. No objection is raised to this in 
appeal. The remaining properties Nos. 

2, 3, 4, 10 and 11, were sold to plaintiff 
by the heir of Govind Pai, his daughter- 
in-law, in May 1914. The present defen- 
dants had filed two darkhasts in 1909 
and 1913. In the first darkhast they 
asked for rateable distribution, and for 
attachment of moveables. Both the dar« 
khasts were disposed of, the second one 
being dismissed. In 1916, defendants 
again sought to bring the property to 
sale, and this resulted in plaintiff's suit 
for a declaration that the property is not 
liable for sale. The first Court, the Sub- 
ordinate Judge of Malvan, granted the 
plaintiff the declaration sought, and the 
decree was confirmed in appeal. Defen- 
dants make this second appeal. 

The only point in appeal is whether 
the property purchased by plaintiff from 
the heir of the judgment-debtor is liable 
to sale in execution of the defendants' 
decree against Govind Raghunath Pai. 
The defendants* contentionis that the alie- 
nation in favour of the plaintiff is invalid 
because the properties were still under at- 
tachment in Suit No. 250 of 1903. The 
point is one of importance. The question 
Sor decision is whether the attachment 
before judgment in Suit No. 250 of 1903 
had come to an end by reason of the dis- 
missal of the darkhasts in 1909 and 1913, 
that is, whether the provisions of 0. 21, 
R. 57, are, or are not, applicable to ‘the 
ease. 0. 21, R. 57, states that: 

“ Where any property has been attached in 
execution of a decree, but by reason of the 
decree-holder’s default the Court is unable to 
to proceed further* with the application for 
execution, it shall either dismiss the applica- 
tion or for any sufdoient reason adjourn the 
proceedings to a future date. Upon the dis- 
missal of such application the attachment 
shall cease.” 

The question is whether this rule ap- 
plies to attachments before judgment. 
The plaintiff contends that the defen- 
dants having allowed their darkhasts, 
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No. 49 of 1909, to be disposed of, and 
having done nothing further, the pro- 
perty was freed from attachment under 
O. 21, B. 57, and that by the defendants’ 
own conduct and negligence they had 
shown their intention not to proceed 
against the property, and hence the at- 
tachment came to an end in April 1913, 
when the darkhast was dismissed. 

The reasoning of the learned District 
Judge is as follows: The facts of the 
present case are nearly on all fours with 
those in Banaddin Sahib v. Arunachala 
Mudali (1), where it was held that the 
provisions of O. 21, R. 57, have no appli- 
cation in the case of an attachment be- 
fore judgment, even though in execution 
of the subsequent decree application may 
have been made for rateable distribution 
of the assets that might be realized by 
the sale of the properties attached. This 
was followed in Venkatasubbiah v. Ven- 
kata Seshaiya (2). The scope of the rule 
however, has been materially narrowed 
by the decision of the majority of the 
Full Bench in Meyyappa Ghettiar v. 
Chidambaram Ghettiar (3), where it was 
held that the provisions of 0. 21, R, 57, 
would apply to the case of an attachment 
before judgment followed by an applica- 
tioa after the decree for the purpose of 
of bringing the property to sale. In the 
present case, although the defendants had 
filed two applications for execution in 
1909 and 1913 respectively, in neither of 
those applications had they specifically 
sought to bring to sale the immovable 
property which had been attached before 
judgment. Both these applications were 
agjainst the moveable property of the 
judgment-debtor, though the application 
of 1909 went so far as to request rateable 
distribution of the assets of the immov- 
able property which was being proceeded 
against in execution by other judgment- 
creditors. In Meyyappa Ghettiar v. Chu 
damharam Ghettiar (3), it was held that 
when after the decree application is made 
with a view to bringing to sale property 
attached before judgment, such attach- 
ment may be treated fot the purpose of 
O. 21, R. 57, as attachment in execution 
It is true that in the present case there 
has been no application in execution to 

[1914] 26 M. L. J. 216=22 I. C. 551. 

[1918] 42 Mad. 1=35 M. L. J. 387=8 M. 

L. W. 369=-48 I. 0. 232=(1918) M. W. 

N. 606. 

(3) A. I. R. 1924 Mad. 494=47 Mad. 483 

(F.B.). 


bring tha attached property to sale which 
application has been dismissed, but the 
District Judge is of the opinion that 
there is no reason why a decree-holder, 
once he has applied for execution should 
be placed in a more advantageous posi- 
tion merely by reason of the fact that ha 
has obtained attachment before judgment 
than a decree-holder who has not obtained 
attachment after judgment. If the pro- 
visions of 0. 21, R. 57, are in no case to 
have effect in respect of an attachment 
before judgment, it becomes open to a 
decree-holder who has obtained attach- 
ment before judgment to maintain the 
attachment indefinitely or at any rate so 
long as the decree remains executable. 
He can save limitation by filing succes- 
sive applications for execution and by 
abstaining from proceeding against the 
specific property attached and thus pre- 
vent the judgment-debtor from dealing 
with it. There is no reason why a higher 
degree of diligence should be required 
from a decree-holder who has obtained 
attachment after judgment than from 
one who has obtained attachment before 
judgment. By their application in 1909 
the appellants requested that they should 
be allowed to share rateably in the pro- 
ceeds of the sale of the property already 
under attachment and in process of being 
brought to sale by the other decree- 
holders. This amounts to acquiescence 
in the sale of the property which was 
already attached before judgment on 
their own application, and so Meyyappa 
V. Chidambaram (3), applies. 

The learned counsel for the appellants 
contends that the attachment before 
judgment subsisted, and that the case in 
Banuddin Sahib v. Arnnaohala Mudali 
(1) covers the case. It is not overruled 
by Meyyappa v. Chidambaram (3) and 
this latter case does not apply because 
in the present case there has not been an 
application in execution to bring the 
attached property to sale, nor has such 
application been dismissed. He further 
relies on Bohr a Akhey Bam v. Basant 
Lai (4). For the respondents it is con- 
tended that after Govind’s death the 
attachment did not continue, and that 
the appellant’s own conduct in allowing 
the same property to be attached by 
others and asking for rateable distribution 
of the proceeds of the sale shows that 
they did not regard the attachment as 
(4) A. I. R. 1924 All. 860=46 AH. 894, 
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subsisting. Order 21, R. 57, was rightly 
applied, following Meyyappa v. Chidam- 
baram (3). The original view was that 
O. 21, R. 57, only applies to attachments 
in execution as laid down in Venkata- 
subbiah v. Venkata Seshaiya (2), Refer- 
ence is made to O. 38, R. 9, Arunaohalam 
Chetty V. Periasami Servai (5) ; and the 
remarks at p. 505 in Meyyappa v 
Chidambaram (3). Order 38, R. 9, only 
refers to what takes place while the suit 
is pending. Order 38, R. 11, provides 
for what is to happen when the suit is 
disposed of. After the decree is passed, 
the attachment becomes one in execution, 
and ceases to be one before judgment 
although Bohra Akhey Bam v. Basant 
Lai (l) is against this view. The facts 
in Banuddin Saheb v. Arunachala 
Mudali (1) are obscure. The respon- 
dents’ counsel further refers to Oanpati- 
bhatta v. Devappa (6) which, however, 
does not refer to the case of an attach- 
ment before judgment. I am of opinion 
that 0. 38, R. 9, applies only to what 
happens before decree. What happens 
after the decree is dealt with by O. 38, 
R. 11. Up to the date of the Full Bench 
decision in Meyyappa v. Chidambaram 
(3) it was held that 0. 21, R. 57, did not 
apply to attachments before judgment : 
cf. Banuddin Sahib v. Arunachala 
Mudali (l) ; Bohra Akhey Bam v. Basant 
Lai (4) ; and V enkatasubhiah v. Venkata 
Seshaiya (2). Under the ruling in 
Meyyappa v. Chidambaram (3) the at- 
tachment before judgment is converted 
after decree into an attachment in execu- 
tion, and the provisions of O. 21, R. 57, 
will apply. But, although 0. 21, R. 57, 
will apply, Meyyappa v. Chidambaram 
(3) only goes so far as to show that, upon 
the dismissal of an application for execu- 
tion by bringing the attached property 
to sale on account of the decree-holder’s 
default, the attachment will cease. 
Therefore, even applying the provisions 
of O. 21, R. 57, in order that the aTitach- 
ment before judgment should come to an 
end, it is necessary that the decree-holder 
should apply for execution by sale of the 
attached property, and that his applica- 
tion should bo dismissed for default. 
This condition has not been fulfilled in 
the present case. The decree-holder en- 
deavoured to execute the decree by sale of 

(5) A. I. K. 1921 Mad. 163=44 Mad. 902 
(F. B.). 

^,6) A. I. R. 1923.Bom. 30=46 Bom. 942. 


movable property only and not of the 
immovable property attached, and though 
he asked for.a share in the proceeds of 
the sale of the immovable property in 
execution of the decree got by another 
decree-holder, he has not himself asked 
for sale of the immovable property at- 
tached. The effect of the judgments of 
the lower Courts, therefore, is to still 
further extend the principle laid down in 
Meyyappa v. Chidambaram (3) and to 
hold that an attachment made before 
execution of immovable property ceases 
to exist on the dismissal of an application 
by the decree-holder for execution by sale 
not of the immovable pinperty attached 
before decree, but of moveables. None of 
the reported oases has gone so far as this, 
and I am not prepared to accept this 
position as correct. The facts of the 
present case do not satisfy the conditions 
laid down by O. 21, R. 57. There has 
been no default on the part of the decree- 
holder so far as the execution in regard 
to the immovable property is concerned. 
I cannot regard the decree-holder’s re- 
quest that he should share rateably in 
the proceeds of the sale of the property 
already under attachment as amounting 
to an application for sale of the property 
attached before judgment in his own suit. 

In these circumstances, I disagree with 
the view of the Courts below. I reverse 
the decree, so far as the properties pur- 
chased from the judgment-debtor’s heir 
are concerned, and direct that the plain- 
tiff’s suit shculd be dismissed. As the 
appeal has not been pressed with regard 
to the properties sold at the auction sale 
each party will bear its own costs. The 
order in the other appeal will be that the 
plaintiff’s suit is dismissed with cests. 

M.N./r.k. Decree reversed* 
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Baker, J. 

Malhari Vaman Kramavant and others 
— Defendants — Appellants. 

V. 

Vinayak Bavji Kramavant and others 
— Plaintiffs — Respondents. 

Second Appeal No. 258 of 1927, De- 
cided on 31st January 1929, against de- 
eision of Joint Judge, Thana, in Appeal 
Ne, 225 of 1925. 

(«) Hindu Law — Partition — With regoixd 
to undivided property parties after partitton 
are tenants-in-common. 

Where thetie is partition between brothers 
and some property is left uadivided the porfi- 
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tion of parbids after partition, is that of ten- 
anta-in-common as regards the property 
which is left undivided : A. I. B. 1916 P. O. 
104; A, I. P. 1924 Bom. 31, Foil. [P 324 C 2] 

(b) Civil P. C., S. 11 — Partition — Two 
lands kept undivided — Suit for partition of 
one — Another not included— Inclusion sug* 
gested but point not decided — Subsequent 
suit to recover share in other is not barred 
by res judicata. 

Members of a joint family partitioned part 
of the property among themselves in 1875 
and kept undivided two pieces of land which 
were left in the possession of defendants, one 
in that of defendants 1 to 4 and the other in 
that of 5 to 6. Defendants 1 to 4 sued plain- 
tiffs and defendants 5 to 6 for partition of the 
pieoe of land in possession of defendants 5 
and 6. The plaintiffs raised a plea of inclu- 
sion of the other piece of land. The point 
was left undecided. Then subsequently a suit 
was brought by the plaintiffs to recover their 
share in the land in possession of defendants 
1 to 4. It was contended that the suit was 
barred by res judicata. 

Held : that the suit was not barred by res 
judicata under S. 11 (4) for the plaintiffs 
could not be said to be compallei to bring the 
land in suit for partition m previous suit 
where the suit was brought by tenants-in- 
oommon to recover their share . 20 Cal. 79, 

(P. C.); 7 Bom. 182, Dist. [P 325 C 2J 

(c) Adverse possession — Cosharer — Evi- 
dence — Ouster or denial >»£ right is neces- 
sary. 

In order that a cosharer or cotenant can be 
excluded from his share in the property it is 
necessary to show that some act has been 
done by the co-owner to the knowledge of the 
other which amounts to the denial of the 
latter’s right. The onus lies on the defendant 
to prove his adverse possession . 21 Bom. 300, 
Bist. A. I. R. 1922 Bom. 150; 47 Cal. 274, Foil. 

[P 326 0 2] 

C. H. Patwardliafi'—ior Appellants. 

P. V. Kane — for Respondents. 

Judgment. — The plaintiffs sued the 
defendants for partition and possession 
of their one-fifth share in the lands in 
suit at Nagaon and Davale. The plain- 
tiffs and the defendants are the descen- 
dants (sons) of three out of the five sons 
of Hari. In the first Court defendants 5 
and 6 supported plaintiff’s claim which 
was contested by defendants 1 to 4 almost 
entirely on the ground that the plaintiff’s 
title was barred by time inasmuch as 
neither they nor their father had ever 
had possession of the land in suit. It 
was also contended that there was other 
joint family property which should bo 
brought in suit. The first Court awarded 
plaintiff’s claim, and on appeal its find- 
ing was confirmed by the Joint Judge of 
Thana. Defendants 1 to 4 make this 
second appeal. The only points taken 
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in the appeal are, first that the suit ia 
barred by res judicata under S. 11, sub- 
S 4, Civil P. 0., and, secondly, that it is- 
barred by adverse possession or by limi- 
tation, the plaintiffs having been ex- 
cluded from any share in the property im 
suit. It is not disputed that the plaint- 
tiffs as one of the five sons of Hari would^ 
be entitled to one-fifth share in the pro- 
perty in dispute. 

It seems that there was a partition!' 
between the brothers in 1875 which is 
evidenced by Ex. 21. At that partition 
some property including the property in 
suit was left undivided. I use the word 
undivided in preference to the word joint 
because in law the position of th? parties 
is that of tenants-in-common and not 
joint tenants. 

The question of res judicata arises in 
this way. In 1921 the present defen- 
dants 1 to 4 brought suit No 85 of 192 L 
against the heirs of Baja, that is defen- 
dants 5 and 6 and the present plaintiffs-* 
who are the sons of Rivji, for partition 
of their share of certain land. Survey 
No 14, Plot. 3. It is contended on be- 
half of the appellants that under S. II,. 
Cl. 4, Civil P. C , the present plaintiffs 
who are defendants in that suit should! 
have as part of their defence pat forward 
the present claim for the partition of the* 
remainder of the family property and had 
it decided in that suit and not having 
done so they are now barred from bring- 
ing a separate suit to recover their shares 
in this property. As a matter of fact in 
their written statement, which is Ex 26* 
at p. 25, defendant 2, who is present 
plaintiff 1, said that there was other pro- 
perty, namely, the property which is now- 
in dispute in the present suit, which was 
kept joint and should be included in the 
suit and partition of the whole landi 
should be made. It will, therefore, be- 
seen that the present plaintiffs did raise* 
this gcound but there was no decision on^ 
this point and hence it is claimed that- 
they cannot now raise the question again* 
presumably on the ground that any relief 
which is not granted by the decree should 
be considered to have been refused, and' 
in support of the proposition that the-i 
present suit is barred the learned advo- 
cate for the appellant has relied on 
Kameahioar Per shad v. Bajkumari But^ 
tan Koer (1) and Oangadhar v. Para* 

(1) [1892] 20 Oal, 79==19 A, 234=6 Sar,. 

241 (P.C.). 
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sharam (2). la Kameshwar Pershad v. 
Bajkumari Buttan Koer (1) which is a 
Privy Council case, the plaintiff had 
brought two successive suits practically 
on the same cause of action to recover 
bhe same relief. In the first suit he sued 
the reversioner as being in possession of 
bhe property chargeable with the debt 
3ue by the widow. That suit was dis- 
missed as against him but decreed against 
bhe widow. Subsequently he brought the 
present suit claiming to recover from the 
reversioner the balance of* the widow’s 
debt on the ground that he had agreed, 
on taking the surrender of the estate from 
^er, to become responsible for her debts, 
rt was held that this was an alternative 
ground which he might have alleged in 
the former suit. Hence the present suit 
would not lie. 

The other case Uhha v. Daga (3) was 
one in which the plaintiffs had brought 
a suit for partition of certain debts and 
the second suit was brought for partition 
of certain lands which were alleged to 
have been left for subsequent division at 
the time of the former partition. It was 
held that the plaintiffs were bound in 
their former suit to demand the partition 
of the whole property which remained 
undivided ; and having intentionally 
omitted to do that, they were barred 
under what is now 0. 11, B. 2, Civil P. C. 

The position of the parties in this case 
after the partition was that of tenants- 
in common as regards the property which 
was left undivided as is shown by the 
ruling in Dagadu v. Sakuhai (4) which 
overrules the case in Gavrishankar Para^ 
bhuram v. Atmaram Bajaram (5) on 
which the appellant relies. Although in 
the case of a joint family a person suing 
for partition must sue for partition of all 
bhe property I am nob aware that there 
is any law by which a tenant-in-common 
seeking to recover possession of property 
left undivided and in possession of other 
tenants-in-common is bound to include 
all these properties in one suit. More- 
over in the present case it will be seen 
that by his written statement the present 
plaintiff 1 asked that the other proper- 
ties might be included in that suit in 
partition. Thereafter the plaintiff in 
that suit that is, the present defen- 

" (2) [1906] 29 Bom. 300=7 Bom, L, R. 25a7 

(3) [18821 7 Bom. 182. 

(4) A. I. R. 1924 Bom, 31=47 Bom. 773. 

(6) [1898] 18 Bom. 611. 


dants 1 to 4, agreed to the addition of 
this property provided defendant 1, who 
was the father of defendants 6 and 6 in 
suit, was willing to allow the property 
in his possession to be partitioned. The 
defendants in that suit, that is, the pre- 
sent plaintiffs, agreed to these properties 
being joined by the plaintiffs but for 
some reason or other the plaintiffs did 
not do so and nothing was done in the 
matter. 

It is further contended that S. ll, sub- 
S. 4, only refers to matters which shoulfl 
be made a ground for defence or attack 
in such former suit and as the defendants 
in that suit had no objection to the plain- 
tiffs getting one-fifth share in the pro- 
perty it was not necessary to bring in the 
other properties into the suit. Even 
supposing the parties had been still 
members of the joint family, it is open, 
to doubt whether this suit would have! 
been barred by res judicata in view ofi 
the fact that the present plaintiffs didj 
attempt to have the properties now in' 
suit brought into that suit but for some 
reasons or other failed to do so. In my! 
opinion the case is not that of a joint 
family nor is this a suit in which a 
member of a joint family seeks partition 
of property which is being left undivided! 
by a former partition. 

The rulings of the Privy Council in 
Girja Bai v. Sadashiv Dhundiraj (6) and 
Dagadu v. Sakuhai (4) show that where 
the parties have agreed to sever, tlae joint 
family ceases then to exist. This is ap- 
plicable to the present case, for in the 
partition deed which was executed bet- 
ween the fathers of the parties to this 
suit they stated that they are unable to 
pull on together and are therefore divid- 
ing the property but for some reason or 
other certain properties were not actually 
divided at that time. In view of thisi 
evidence of their intention to sever, the 
joint family ceased to exist and in respect 
of those properties which were not divi- 
ded at the time they must be held to be 
as tenants-in-common. They were not 
compelled to ask that all the properties 
remaining undivided should be divided 
when a suit was brought by one tenant- 
in- common to recover his proportionate 
share of the property. I hold, therefore, 
that the suit is not barred by res judicata. 

The second point, which has been 

(6) A. i. R. 1916 P. 0. 104=43 Oal, 1031=45 
I. A. 161 (P.0,). 
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ifaised, ia fehati the suit is barred by limi- 
tation the defendants having excluded 
the plaintiffs from participation in the 
profits of this property. The property 
in question is very small, the income 
only being a few rupees. The first Court 
has held at paras. 14 and 15 of its judg- 
ment that the plaintiffs were not ex- 
cluded. In para. 14 it says : 

I believe more in the plaintiUs’ statement, 
though it is not corroborated by any evidence 
except that of defendants 5 and 6.’^ 

And in para. 15 it goes on to say that : 

“ In the case of cosharers when there is no 
partition between them, sole occupation by 
one of them of the joint property is not prima 
facie inconsistent with the rights of the 
others and mere non-participation in the 
profits by one and exclusive possession and 
enjoyment of the joint property by the other, 

not adverse possession creating an exclusive 
title. There must be a disclaimer of the 
rights of others by an open assertion of a 
hostile title on the part of the co-owners claim- 
ing exclusive title by adverse possession and 
notice of disclaimer to the other sharers, 
either direct or by open acts and circums- 
tances, Is necessary. There is no evidence to 
prove that defendants 1 to 4 or their father 
ever openly olaimed to be the exclusive owners 
of the lands.” 

The view of the Subordinate Judge 
appears to be based on the supposition 
that they continued to be cosharers as 
regards lands undivided at the partition. 
If by co-sharers is meant members of a 
joint family, it is not correct, but the 
position in law as regards exclusion is 
the same as in the case of teaants-in- 
common. The lower appellate Court 
correctly refers to the members of the 
family as tenants-iu-common. Taking 
them to be tenants-in-common, as they 
are, the case quoted by the learned advo- 
cate for the appellant is Oangadar v. 
Parasharam (2) in which it is held that 
to constitute an adverse possession as 
between tenants-in-common there must 
be an exclusion or an ouster. Exclusive 
receipts of profits by one tenaut-iu-com- 
mon continuously for a long period would 
be sufficient evidence to presume an 
actual ouster of the other teuauts-in- 
oommon. And the period of exclusion 
there was about 50 years. But in the 
present case the lower appellate Court 
appears to have accepted the view of the 
first Court that the plaintiffs should be 
believed when they say that they have 
received profits of the land in question. 
The land in suit appears to have been 
in the possession of Waman, father of 
defendants who died in 1917, the suit 


being in 1924. And if the plaintiffs* 
were given their share by Waman there* 
would be no adverse possession under the 
statutory period counting from his death 

In Chandbhai Mahamadbhai v. Ha- 
sanbhai Bahimtoola (7) it was held thab- 
the sole possession by one of two joint* 
owners itself is no evidence of the denial 
of his right of the other joint owner,, 
and time does run against the joinb^ 
owner out of possession until the joint 
owner in possession has done some act to- 
the knowledge of the other whichi 
amounts to denial of the latter’s right. 
It may be mentioned that the joint- 
owners referred to in this ruling are not. 
members of a joint Hindu family : cf.. 
also Oobinda Chandra Bhattacharjee v- 
Upendra Chandra Bhattacharjee (8). 

In the present case there does not 
appear to be evidence of any act done by 
the defendants to the knowledge of the 
plaintiffs which amounts to a denial 
of their right. And the Courts below 
have believed that the plaintiffs have 
participated in the income of the land 
which, as I have said, is very small. 

There is another point which has been 
referred to by the learned Judge in his 
judgment in appeal and that is that in 
the suit of 1921 which was only three^ 
years before the present suit no objection 
was raised by the present appellants- 
defendants, then plaintiffs in that suit, 
to the claim of the present plaintiffs to. 
have the remaining property partitioned. 
It appears, therefore, that the question 
of setting up adverse possession did not 
suggest itself to them in 1921. It is 
only set up for the first time in the pre* 
sent suit in 1924. 

In these circumstances I agree with 
the view of the Courts below that the 
defendants did not show that the claim 
of the plaintiffs is barred by exclusion 
for more than the statutory period. In 
view of the rulings I have just referredi 
to in Chandbhai Mahamadbhai v. Ha^ 
sanbhai Bahimtoola (7) and Oobinda 
Chandra Bhattacharjee v. Upendra 
Chandra Bhattacharjee (8), in order 
that a cosharer or tenant-in-common 
should be excluded from his share in the 
property, it is necessary to show that 
some act has been done by one co-owner 
to the knowledge of the other which 

(7) A. I. R. 1922 Bom. 150=46 Bom. 213. 

(8) [1919] 47 Cal. 274=30 0. L, J. 512=60^ 
I. 0. 141=23 0. W. N. 977. 
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amouata to a denial of the latter’s right. 
I think the onus would lie on the defen- 
dants to prove their adverse possession. 
It is found that they have not dis- 
charged it and I must hold that the ex- 
clusion of the plaintilfs is not proved. 
The result is that the decree of the 
lower Court will be confirmed and the 
appeal dismissed with costs. 

V.B./r K. Appeal dismissed. 
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Mirza and Patkar, JJ. 

Bama Kariyappa Pichi and others — 
Accused — Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeals Nos. 523, 524, 624 
and 536 of 1928, Decided on 22nd 
February 1929, against convictions and 
sentences passed by Sess. Judge, Dhar- 
war. 

(a) Criminal P. C., S. 533 — Magistral® 
failing to write questions and answers a^ 
required by S. 364 — Defect is curable under 
S. 533 — Confession itself is admissible in 
evidence — Criminal P C., S. 364. 

Section 533 applies not only to omissions to 
comply with the provisions of law but also 
to infractions of the law. [P 328 0 2] 

Where a Magistrate while recording a con- 
fession of the accused fails to reduce into 
writing the questions and answers as required 
by S. 364, the defect is curable under S. 533 
by examining the Magistrate as a witness 
provided no injury is caused to the accused as 
to his defence on the merits. Further the 
confession recorded by the Magistrate is itself 
admissible because the expression ‘*such state- 
ment” in S. 533 refers to statement regarding 
which the Magistrate is called to give evi- 
dence: 21 Bom, 495; 23 Bom, 221; 9 Mad, 224; 
A, I. R, 1923 All, 90; A, I, R, 1925 Fat, 191, 
Rel on, [P 329 0 1] 

(b) Criminal Trial — Confessions,- , 

Per Mirza^ J , — A confession in order to be 
relied upon need not make a clean breast of 
all the details in connexion with the crime, 
but if the Court is satisfied that it has been 
voluntarily made, it may take into considera- 
tion such parts of it as it may by itself or in 
the light of the other evidence in the case 
consider to be true. [P 329 0 1] 

(c) Criminal Trial — Confession voluntarily 
made and subsequently retracted is suffi- 
cient by itself to justify Court to act upon it. 

A retracted confession, if proved to be 
voluntarily made before a Magistrate, can be 
acted upon along with other evidence in the 
case, and there is no rule of law, that the 
retracted confession must be supported by 
independent evidence corroborating it in 
material particulars. The use to be made of 
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such a confession is a matter of prudence 
rather than of law: 19 Bom, 728; 23 Bom, 
316; 25 Bom, 168; 21 Mad, 83, Bel. on, 2 U, P. 
L, B, {All,) 218, Dist. [P 883 0 1] 

(d) Evidence Act, S. 30-~Confession of 
one CO -accused is to be accepted against 
another with caution unless corroborated by 
independent evidence — Confession of one 
co-accused cannot be said to be corrobora- 
ted by confession of another co-accused. 

Although the weight of the confessions 
made by the accused may be regarded as great 
against the parties making them, they must 
be accepted with great caution against the 
co-accused whom they implicate unless there 
is corroboration forthcoming from an inde- 
pendent source which would make it safe to 
act upon the confessions. The confessions of 
one co-accused cannot be said to be corrobo- 
rated by the confessions of another oo-acoused; 
A, I, B, 1921 Pat, 337; 43 Bom, 789, Rel, on, 

[P 330 0 1, 21 

G. N, Thakor and S B. Parulekar — 
for Accused 12 

Nilkant Atmaram — for Accused 18 
P. B, Shingne — for the Grown. 

Facts. — In this case accused 1 to 19, 
21 and 22 were tried on a charge of 
having conjointly committed dacoity 
early in the morning on 12th December 
1927 and murdered Yamnurappa and 
Mandappa in the course of the dacoity 
and thus committed offences punishable 
under S. 396, I. P. C , or in the alter- 
native under Ss. 402 and 399, I, P. 0., 
and accused 20 was tried on a charge 
under S. 396 read with S. 114 or in the 
alternative under Ss. 399 and 402, 1.P.O. 

Mirza, J. — (After dealing with the 
case of accused 1 to 8 and 22 and coming 
to the conclusion that their conviction 
was correct, the judgment proceeded.) 
The convictions of accused 9 and 10 are 
mainly based upon their retracted con- 
fessions. It has been contended by Mr. 
Thakor before us that the confession of 
accused 9 and 10 were not recorded by 
the Magistrate in accordance with the 
requirements of Ss. 164 and 364, Orimi- 
minal P. 0., and of the High Court 
Criminal Circulars in that behalf, and 
are, therefore, inadmissible in evidence. 
In both these confessions the Magistrate 
has recorded the necessary certificate at 
the end to the effect that they wore 
voluntarily made; but he has not recor- 
ded the questions he put and the answers 
given, the perusal of which would satisfy 
the Court that the confessions were 
voluntarily made, and there was no in- 
ducement held out; by the police by 
which the confessions could be said to 
be prompted. In order to remedy the 
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defect the Maigistrate was examined as a 
Court witness before the Sessions Court. 
It was contended by Mr. Thakor that 
the defect in recording the questions and 
answers amounts to an infraction of the 
law and is not a mere omission which 
can be curel under S. 533, Criminal P.'C. 
S. 161 (3) Criminal P. C., inter alia pro- 
vides that no Magistrate shall record a 
confession unless, upon questioning the 
person making it, he has reason to believe 
that it was made voluntarily; and when 
he records any confession, ho shall make 
a memorandum at the foot of such record 
to the effect that the confession ~ was 
voluntarily made. S. 361, Criminal 
P. C., inter alia provides that whenever 
an accused person is examined by a 
Magistrate, the whole of such examina- 
tion including every question put to him 
and every answer 'given by him shall be 
recorded in full and such record shall be 
shown or read or interpreted to him and 
he shall be at liberty to explain or add 
to his answers. There are certain ex- 
ceptions to this general rule, but they 
would not apply here. The High Court 
has by its Criminal Circulars issued 
certain instructions for the guidance of 
the Magistrates recording confessions 
and statements under S. 161, Criminal 
P. C. These are set out in para. 3 of 
Chap. 1 at p, 2, of the printed Criminal 
Circular Orders, 1925, Para. 3 (i) re- 
quires that the Magistrate should in- 
variably question the accused person as 
to the length of time during which he 
has been in the custody of the police, 
and that it is not sufficient to note the 
date and hour recited in the police papers 
at which the accused person is said to 
have been formally arrested. 

Section 533, Criminal P. C , provides 
that whenever the Court finds that any 
of the provis'ons of either S. 164 or 
S. 364 hive not been complied with by 
the Magistrate recording the statement, 
it shall take evidence that such person 
duly made the statement recorded and 
notwithstanding anything contained in 
S. 91, Evidence Act such statement shall 
be admitted if the error has not injured 
the accused as to his defence on the 
merits. In Queen-Empress v. Visram 
Babaji (1) Strachey, J. at p. 501 reviewed 
the earlier authorities and came to the 
conclusion that neither the language nor 
the object of S. 533 would justify a 

(1) [1896] 21 Bom. 195. 
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distinction between an ‘‘omission** which 
would be curable by S 533 and an “in- 
fraction** or “direct violation** which 
would not be curable by that section. 
The learned Judge lays down the test 
that as long as the irregularity does not 
injure the accused as to his defence on 
the merits it can be cured under the 
provisions of S. 533. This ruling was 
followed by a Divisional Bench of our 
Court in Queen-Empress v. Eaghu (2). 
The learned Judges there observe that 
the true principles which should govern 
such cases are those which are laid down 
in Queen-Empress v. Viran (3), viz., 
that S. 533 merely gives legal sanction to 
the maximum omnia proesumuntur rite 
esse acta. The test laid down is that 
whenever no attempt has been made to 
comply with the provisions of the law, 
S. 533 would not render a confession 
admissible. S. 533 is intended, accord- 
ing to this ruling, to apply to all cases 
in which the directions of the law have 
not been fully complied with, and would 
apply to omissions to comply with the 
law as well as to infractions of the law. 
We are bound by this ruling. To the 
same effect are the rulings of the Allaha- 
bad High Court in Emperor v. Deo Dat 
(4), ani of the Patna High Court in 
Eamai Ho v. King-Emperor (5). 

The evidence of the Magistrate has 
satisfactorily proved that the confessions 
made by both accused 9 and 10 were 
voluntarily made and that he had as a 
matter of fact satisfied himself by putting 
questions and getting answers that the 
confessions were being voluntarily made 
by both accused. Mr. Thakor has con- 
tended in the alternative that the con- 
fessions would be inadmissible in evi- 
dence, but under the provisions of S. 533 
the Magistrate’s oral testimony as to 
the contents of the confessions would be 
admissible notwithstanding the provi- 
sions of S. 91, Evidence Act. He has 
urged that the language of S. 533 making 
the statement admissible, notwithstand- 
ing S. 91, Evidence Act, has reference to 
this that the evidence which is being 
made admissible is not the confession 
itself, but the evidence given by the 
Magistrate of its contents. The rulings 
to which I have referred above would 


(2) [1898] 23 Bom. 221. 

(3) [1886] 9 Mad. 224, 

(4) A. I. R. 1928 All. 90=45 All. 166. 
(6) A. I. R. 1925 Pat. 191=3 Pat. 872. 
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aot, in my ophiion, support suoh a con* 
tontion. They seem clearly to lay down 
that the confession itself is admissible 
and the defect in it is curable under 
S. 533. Th.e Magistrate's evidence would 
however meet the point raised by Mr. 
Thakor. The Magistrate has stated in 
his evidence that the contents of the two 
confessions were correctly recorded by 
him, and has thus made the contents of 
the confessions part of his evidence. 

The next question we have to consider 
is what weight should be attached to 
■these confessions against the accused 
making them Mr. Thakor has urged 
"that there is internal evidence in the 
confessions that at any rate some of 
their contents are untrue. Both con- 
cessions refer to the pelting of stones at 
the scene of offence, but there is no 
evidence in the Panchnama of the scene 
of offence that any stones were found 
lying there. I am not inclined to attach 
much importance to the absence of posi- 
tive evidence to corroborate this part of 
the confessions. Mr. Thakor has further 
relied on the point that in the confession 
of accused 10 only accused 3, 18 and 20 
of those convicted are implicated A 
confession, in my opinion, in order to be 
relied upon need not make a clean breast 
of all the details in connexion with the 
crime, but if the Court is satisiied that 
it has been voluntarily made, it may 
take into consideration such parts of it 
IS it may by itself or in the light of the 
other evidence in the case consider to be 
true. Mr. Thakor has further relied 
mpon the point that neither of the 
two confessing accused implicates him- 
self in the comoiission of the murder 
of Mandappa and Yemanurappa, but 
implicates himself to the extent only 
of having taken part in the beating 
and the robbery which took place. If 
the accused took part in boating Man- 
deppa, Yemanurappa and Basawa they 
would be liable for the natural and pro- 
bable consequences of such act. Whe- 
ther the part they took in the comission 
•of the crime would or would not amount 
iio the offence of murder or grievous hurt 
would be a matter of law for the Court 
*to determine in the light of the evidence 
eiud the surrounding circumstances as well 
e>s their confessions* 

In Queen-^Empress v. Oharya (6) our 
* Oourt has held that a retracted confession, 

(6) [1894] 19 Bom. 728. 
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if proved to be voluntarily made, can be 
acted upon along with the other evidence 
in the case, and that there is no rule of 
law that the retracted confession must 
be supported by independent reliable evi- 
dence corroborating it in material parti- 
culars. The use to be made of suoh a 
confession, it is observed, is a matter of 
prudence rather than of law. In Queen- 
Empress v. Oangia (7), our Court, fol- 
lowing the decision in Queen^Empress v. 
Gharya (6), again held that there is no 
rule of law that a retracted confession 
cannot be treated as evidence unless it is 
corroborated in material particulars by 
independent reliable evidence. 

In Queen-Empress v. Basvania (8), 
our Court has held that the law in India 
is not identical with the law in England 
on the relevancy and admissibility of 
confessions and that a mere subsequent 
retraction of a confession is not enough 
in all cases to make it appear to have 
been unlawfully induced. The earliest 
ruling of our Court on this point is to be 
found in Queen-Empress v Balya Dagdu 
(9), to which a reference is made in 
Queen-Empress v. Basvanta (8). Accord- 
ing to that ruling a confession to be ad- 
mitted at all in evidence must be proved 
to have been made voluntarily ; and when 
it is admitted in evidence it has to be 
dealt with like any other piece of evi- 
dence and acted on only if it is believed 
t^ be true. A confession, it is observed, 
though made voluntarily by an accused 
person before a Magistrate and subse- 
quently retracted is sufficient by itself to 
justify a Sessions Court to act upon it. 
To the same effect is the ruling of the 
Madras High Court in Queen-Empress v. 
Baman (10). 

Reliance is placed on behalf of the 
accused Nos. 9 and 10 on the case of 
Emperor v. Azimuddin (ll), where a 
Divisional Bench of the Allahabad High 
Court held that a statement by an ac- 
cused person not recorded in strict com- 
pliance with the rules for recording cou- 
fessions, and without asking any inci- 
dental questions to test the vountariness 
and genuineness of the confession, and 
which was wanting in considerable details 
and only contained matters which could 

(7) [1898] 23 Bom. 316. 

(8) [1900] 25 Bom. 168=2 Bom. L. R. 761. 

(9) [1898] Rat. Un. Or. 0. 952. 

(10) [1837] 21 Mad. 83. 

(11) [1920] 2 U, P. L. R. (All.) 218=57 I. Q. 

462=21 Or. L. J. 638. 
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have been easily got from the investigation 
made by the police, and which was un- 
corroborated and withdrawn at the ear- 
liest opportunity, could not be regarded 
as a voluntary and genuine confession 
upon which to base a conviction. That 
case, in my opinion, governs its own facts 
which were materially different from 
those with which we have here to deal. 

The confessions of accused 9 and 
10 are corroborated in one material par- 
ticular by the evidence of Hanma Faki- 
rappa, namely, that they were among the 
persons who had assembled at the temple 
prior to the commission of the dacoity^ 
The evidence of Hanma has been im- 
peached on the ground that he is an 
omnibus witness who speaks to having 
seen all the accused except accused 6 
at the temple on the evening of the 
offence. There is no sufficient reason 
shown why the evidence of Hanma should 
be doubted that he saw accused 9 
and 10 among those who had assembled 
at the temple on this occasion. In my 
opinion the convictions of both accused 
9 and 10 can be sustained on the 
strength of their own confessions and the 
corroboration those confessions have re- 
ceived in a material particular by the 
evidence of Hanma. 

With regard to the conviction of the 
remaining accused they are based mainly 
upon the retracted confessions of accused 
9 who implicates all of them and 
accused 10 who implicates accused 18 
and 20 only. Although the weight of 
these confessions may bo regarded as great 
against the parties making them, they 
must be accepted with great caution 
against the co-accused whom they im- 
plicate unless there is corroboration for- 
thcoming from an independent source 
which would make it safe to act upon the 
confessions. In Maksud Ali v. Emperor 
(12), the High Court of Patna held that 
though, as a matter of law, a conviction 
may be based upon a retracted confession 
if the Court can come to the unhesitating 
conclusion that the confession is volun- 
tary, yet, as a matter of prudence, no 
conviction should bo based upon such 
confession unless it is corroborated in 
material particulars and that whatever 
value may be attached to the retracted 
confession of an accused person against 
himself, the value to be attached to 
such a confession as against a co-accused 

(12) A. 1. K. 1921 Pat. 837. 


is exceedingly weak. In Emperor v, 
Sabitkhan (13), on a reference on diffe- 
rence of opinion between Heaton, J., and* 
Shah, J., Scott, C J., concurring with* 
Heaton, J., and differing froo^ Shah, J.,. 
held that the confessions of the co-accused' 
were evidence against the accused, inas-- 
much as there was testimony indepen- 
dent of the confessions which affected ther 
accused by connecting or tending to con- 
nect him with the crime. Scott, C. J.,. 
remarked (pp, 469, 470) : 

“ If the confession [of a oo-aooused] is cor- 
roborated by other evidence, ... it matters not 
whether, in proving the case at the trial, thO' 
confession precedes the other evidence, or the 
other evidence precedes the confession ... As- 
regards the confessions of oo-aooused the 
Indian Law has no counterpart in England, 
but it seems to me that for the purpose of 
admissibility such confessions stand on the 
same footing as accomplice evidence and that 
their weight must depend on the ciroum*' 
stances of each case.’’ 

Ou this point Scott, 0. J.. differed 
from a dictum of Macleod, J., in Emperor 
V. Gangappa Kardeppa (14), where Mac^ 
leod, J., had expressed the opinion that 
a confession of a co-accused would stand 
on a different footing to the testimony 
of an accomplice, and that the Indian 
Evidence Act treats it as having a higher 
probative value than similar evidence 
would have according to the English 
law According to the later ruling there 
is no difference between the law in 
England and the law in India on this 
point except with regard to the corrobo- 
ration of accomplice evidence. Both 
decisions agree that the confession of 
one CO- accused could not be said to be 
corroborated by the confession of other 
co-acoused. In Emperor v. Gangappa 
Kardeppa (14) the Court observed that 
there was nothing in S. 30, Evidence Act 
of 1872 which prevented a Court from 
convicting after taking the confession of 
the co-accused into consideration ; but 
the High Courts in India had laid down 
a rule of practice which had all the re- 
verence of law, that a conviction founded 
solely on the confession of the co-accused 
could not be sustained. (The judgment 
then considered the question of corrobo- 
rationmf the confessions of accused 9 and 
10 and continued). Considering the evi- 
dence as a whole against the accused in 
this group there is room, in my opinion, 

(13) [1919] 43 Bom. 739 =1 51 1. 6, 65 = 21i 
Bom. L. B. 448. 

(14) [19131 38 Bom. 156 = 21 1. C. 673 IS 
Bom. L. R. 975 ; 
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for a reasonable doubfc in their favour. 
All the assessors are agreed that these 
aooused are not guilty, I would, there- 
fore, give them the benefife of the doubt, 
reverse their convictions and sentences, 
and acquit and discharge them 

With regard to the sentence on accused 
1 to 10 and 22, the learned Judge has 
sentenced accused 2, 3, 4, 5, 6, 7 and 22 
to transportation for life. The sentence 
would be justified on the ground that 
two persons were murdered in the course 
of the gang's operations. Under S. 396, 
I. P. 0., a larger discretion is vested in 
us with regard to the sentence than 
would bo the case if the offence charged 
were under S. 302 When a gang of 
forty or fifty persons took part in the 
dacoity it is difficult to ascertain which 
one out of them inflicted the fatal in- 
juries on the deceased. A stick stained 
with human blood and a dhoti similarly 
stained were recovered respectively from 
the houses of accused 7 and 22. It is 
certain, therefore, that they were among 
those who took an active part in the 
beating of Mandeppa and Yemanurappa 
which caused their deaths. The sen- 
tence of transportation for life in the 
case of these two accused should, in my 
opinion, be confirmed. With regard to 
accused 2, 3, 4, 5, and 6 it is satisfact- 
orily established that they were among 
those who beat the deceased Mandeppa, 
but as no blood stains have been disco- 
vered on their clothes or other posses- 
sions I am inclined to treat their case more 
leniently than, the case of accused 7 and 
22. I would reduce their sentences from 
transportation for life to rigorous impri- 
sonment for ton years each. The sen • 
tences on accused 1 and 8, in my opin- 
ion, are not excessive and should be con- 
firmed. The sentences on accused 9 and 
10 should in my opinion be reduced in 
each case to three years’ rigorous impri- 
sonment. 

Patkar, J . — In this case accused 1 
to 19, 21 and 22 were tried on a charge 
of having conjointly committed dacoity 
early in the morning on 12th December 
1927, and murdered Yamnurappa and 
Mandappa in the course of the dacoity 
and thus committed offences punishable 
under S. 396, I. P. C., or in the alter- 
native under Ss. 402 and 399, I. P. 0 , 
and aooused 20 was tried on a charge 
under S. 396 read with S. 114, or in the 
alternative under S*s. 399 and 402, 1.P.G. 
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(His Lordship after dealing at length with* 
the case of accused 1 to 8 and 22, and 
holding that the convictions of accused 
1 to 8 and 22 are correct, proceeded). As 
regards accused 9 and 10, their convic- 
tions depend on their confessions, Exs. 97 
and 100, made on 24th December 1927. 
It appears that the Magistrate did not 
follow the High Court Circulars and did 
not comply with the requirements of 
Ss. 164 and 364, Criminal P. C., when 
recording the confessions of accused 9 
and 10. The Magistrate was examined 
as a witness, Ex. 126. He proves that 
accused 9 and 10 were brought to him 
on 2l8t and he examined the bodies of 
both the aooused and found no marks of 
violence and transferred them to the 
magisterial custody. He is corroborated 
by the remarks on Ex. 127, the yadi sent 
by the Sub-Inspector of Police, that the 
accused had no injuries and that the 
warrant was sent to the jailor. On 22nd 
the Magistrate received the yadi from 
the Sub-Inspector of Police, Ex 71, in- 
timating that accused 9 and 10 wished 
to make confessions. It is urged that the 
serial numbers on Exs, 71 and 127 do 
not coincide with the dates, and that the 
guard on duty on the magisterial lock-up 
is appointed by the Sub-Inspector. It 
is, therefore, suggested that the accused 
were either tutored or forced to make a 
confession. It appears, however, from 
the evidence of the Magistrate that when 
he examined the bodies of the accused he 
found no marks of violence and they 
stated that they were willing to 
confess. 

On 23rd December, he sent for the ac- 
cused and gave them time for reflection 
and their confessions were recorded on 
24th. When they wore again brought 
for confession, they were asked whether 
any inducement was given by any police 
officer, and they said that no inducement 
was given by any police officer and that 
they were going to make the confessions 
of their own free will. No mirks of 
violence on the body were found on the 
day when the confessions were recorded. 
The learned Magistrate is an experienced 
Magistrate and swears that he satisfied 
himself that the accused were going to 
make voluntary confessions before he 
recorded them. The Magistrate asked 
his clerk to fill up column 5 of the con- 
fessions but the karkun omitted to record 
the details. The Magistrate was under 
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a wrong impression that every question 
and answer need not have been recorded 
in full. The Magistrate was examined 
before the Sessions Court. The Magis- 
trate has recorded the necessary certifi- 
<}ate at the end of the confessions, and 
though questions and answers necessary 
iio satisfy the Magistrate that the con- 
fession was voluntary and was not in- 
duced either by torture, threat or induce- 
ment, were not reduced into writing, the 
Magistrate when, examined before the 
Court has proved that he asked those 
•questions and was satisfied that the con- 
fessions were voluntary and both the 
accused duly made the statement recorded 
in the confessions. It is urged that the 
failure of the Magistrate to reduce into 
writing the questions and answers on 
this point amounts to an infraction of 
vthe law and not to an omission and can- 
not be cured under S. 533, Criminal P. C. 
It is further argued that the statements 
themselves are inadmissible in evidence 
and the Magistrate has not proved tiie 
statements made by the accused. It 
appears clear from the evidence of the 
Magistrate that the accused duly made 
•the statements recorded. He swore when 
die saw the forms that whatever was 
written on them was correctly written. 
He has, therefore, proved that the accused 
made the statement recorded in the con- 
fessions, Exs. 97 and 100. S. 533, Cri- 
.minal P. C., according to the decisions of 
this Court, cures not only omissions but 
also infractions of the law. 

In Queen v. Visram Babaji (1) the 
statements were in the forms prescribed 
by S. 364 except that the question was 
recorded in English and not in Marathi 
which was the language in which the 
accused was examined, and it was held 
that such statement or confession though 
mot taken in the proper form was admis- 
sible in evidence against the accused. In 
^iieen-Empress v. Raghu (2) it was held 
that S. 533, Criminal P. 0., applies to 
•omissions to comply with the law as 
well as to infractions of the law. To the 
same effect is the decision in the case of 
Emperor v. Fernand (15). It is urged 
that the record of the confession is not 
admissible owing to the failure to comply 
with the law and that parol evidence may 
'be given of the terms of the confession, 
:and those terms, if and when proved, 

(16) [1902] 4 Bom. L. R. 785. 
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may be admitted and used as evidence in 
the case but that the record of the con- 
fession was not admissible. Parole evi- 
dence of the terms of the confession 
would be admissible under S. 533 when 
the Magistrate is examined and proves 
the statement orally, but it is unneces- 
sary to prove orally all the statements 
made by the accused when the record 
though formally incomplete is a true and 
full account of the confession. According 
to the evidence of the Magistrate, the 
statements made in the confessions were 
duly made by the accused and bis evi- 
dence supplies the defect of recording 
questions and answers which would lead 
to an inference that the Magistrate was 
satisfied that the confessions were vol- 
untary. Further it appears that the 
term “such statement" in S. 533 refers 
to the statement recorded regarding 
which the Magistrate gives evidence 
under S. 533 that such person duly made 
it. The evidence of the written confes- 
sion can be given by the Magistrate under 
S. 533 if the record is proved to be an 
accurate and true statement made by tbe 
accused. It would follow that the state- 
ments recorded can be acted upon as 
statements duly made by accused to the 
Magistrate. In Ramai Ho v. King* 
Emperor (5) it was held by the Patna 
High Court that where the record of a 
confession did not show that the accused 
had been warned by the Magistrate or 
that the accused had been asked whether 
he made the statement voluntarily and 
the Magistrate was examined and proved 
that he had cautioned the accused and 
explained to the accused that he was not 
bound to m ike a statement and if he did 
so it might be used against him, the con- 
fession as recorded was admissible. In 
Emperor v. Deo Dat (4) it was held that 
the examination of the Magistrate under 
S. 533 that he was satisfied that the 
accused had not been tutored cured the 
defect iu the recorded confession although 
the questions and answers were not 
taken down in writing. It is not shown 
that the error of the Magistrate has in- 
jured the accused as to his defence on 
the merits. I think, therefore, that the 
confessions. Exs. 97 and 100, are ad- 
missible in evidence against accused 9 
and 10 

It is further urged that the confessions 
being retracted cannot be acted upon un- 
less corroborated by" other evidence in 
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the oase. Ifc wafc held ia Queen-Empress 
V, Gharya (6) thab a rabraodai coifeaaioa, 
a prove! to ba voluabarily rmie oaa ba 
aobed upoa aloog wibh the other evidence 
ia the oase, aad that there is no rule of 
law that a rebraobed ooafessioa must ba 
supported by iadepeiieat reliable evi- 
denoa oorroborabiag it in material parti- 
culars. The use to ba made of such a 
confession is a matter of prudence rather 
than of law. In Queen-Empress v. Gangia 
(7) it was held that there is no rule of 
law that a retracted confession cannot ba 
treated as evidence unless it is corrobo- 
rated in material particulars by indepen- 
dent reliable evidence. In Queen-Empress 
v. Basvanta (8) it was held dissentin*^ 
from the view in Queen-Empress v. Balya 
Dagdu (9) that a mere subsequent retrac- 
tion of a confession is not enough in all 
cases to make it appear to have been un- 
lawfully induced and that a retracted 
confession could be made the basis of a 
conviction. When a confession is re- 
tracted, it is the duty of the Court espe- 
cially in a case of murder to inquire into 
all the material points and surrounding 
circumstancss and satisfy itself that the 
confessions cannot but be true : see King- 
Emperor V. Durgaya (16). Tae only 
question in this oase is whether the con- 
fessions, .Exs. 97 and 100, are true and 
can be acted upon. . . .The two assessors 
and the learne! Sessions Judge have be- 
lieved the confessions, and I think the 
convictions of accused 9 and 10 are 
correct 

With regard to accused 12 to 14, 16 
and 18, the only evidence against them 
is the confession of accused 9 who 
implicates accused 12 to 14, 16 and 
18 and the confession of accused 10 
who implicates accused 18. There is 
further the evidence of Hanma. The 
confession of a co-accused cannot be made 
the basis of conviction unless it is corro- 
borated in material particulars by the 
other independenb evidence proving the 
identity of the accused, and the confes- 
sions of one co-accused cannot be said to 
be corroborated by the confession of 
another co-accused : see Emperors. Gar- 
gappa Kardeppa (14) and Emperor v. 
Sabitkhan (13). These accused have been 
convicted under S. 396, and the evidence 
of Hanma, even if believed, would show 
that they were present at the temple. 
Their presence at the scene of offence is 

(16) [1901] 3 Bom. h. R. 4il. 


not proved by any other reliable evidence^ 
Their conviction, therefore, under S. 396* 
cannot bo sustained. The evidence of 
Hanma cannot be relied upon implicitly* 
I do not think that the evidence o^ 
Hanma can be considered sufficient corro- 
boration of the confessions of the co- 
accused 9 and 10 for the purpose of 
convicting accused 12 to 14, 15, 16- 
and 18. (His Lordship, therefore, set 
aside their convictions and ordered thema 
to be acquitted and discharged.) 

S.N./r K. Order accordingly. 
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Mirza and Murphy, JJ, 

Anant Dattatraya and others — Defend- 
dants— -.Appellants. 

V. 

Mahadev Wasudeo — Plaintiff 1 — Res- 
pondent. 

Second Appeal No. 123 of 1927, Deci-- 
ded on 24th Januiry 1929, from decisioni 
of Ist Class Sub- Judge, A. P. at Ratna- 
giri, in Appeil No. 309 of 1925. 

(a) Hindu Law— Widow, as widow, ac- 
quiring title by adverse possession does not. 
acquire it as stridhan. 

Where a Hindu widow being in possession 
as widow possesses adversely to any one as to 
certain parcels she does not acquire the par- 
cels as stridhan, but she makes them good to 
her husband’s estate ; A. I. R, 1924 P. C. 121, „ 
FolL; A. I. R. 1925 Pom, 465, Dist, [P 334 C IJ 

(b) Record-of-Rights~Entry in Botkhat. 
is presumptive evidence of title. 

An entry in a Botkhat is presumptive evi- 
dence of title and possession in favour of the- 
person whoso name appears in it. [P 334 G 2] 

A, G Desai aad G. B. Ghitale — for 
x^ppsllants. 

if. 0. Goyajee and P. F. Kane— lot 
Rdspondent 1. 

Mirza, J. — The appellants claimed to- 
be in possession of an undivided half 
share in a khoti takshim in their right, 
of purchase of the equity of redemption- 
relating to that property from one^ 
Narmadabai, a Hindu widow, in 1911, 
and liter from one ParvaMbai an heir 
under the Hindu law of one Balkrishna, 
and in their right of having redeemed the* 
property from the mortgagee. Both 
Courts have held that the property had 
become the property of one Gangabai by 
adverse possession and later of her 
diughter-ia-law Narmadabai both by in- 
heritance and by adverse possession ; 
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that the sale from Narmadabai was not 
justified on the ground of a legal neces- 
sity and was not binding upon her rever- 
sioners. Both Courts have also held that 
when Parvatibai sold the equity of re- 
demption her right to it had long since 
been barred by limitation, and the equity 
of redemption had vested in Gangabai 
and Narmadabai by adverse possession. 
’Hence they decreed the respondents* 
^(original plaintiffs') claim to redeem the 
property from the appellants on payment 
of the amount which the appellants were 
■held to have paid to the mortgagee. 

In resisting the plaintiffa-respondents* 
claim to redeem the property, the appel- 
lants by their written statement set out 
the case that Gangabai was the 
owner of the equity of reiemption in 
the property by adverse possession, that 
the property was her stridhan and had 
descended to her daughter-in-law, Nar- 
madabai, as her heir and that as pur- 
chasers of the equity of redemption from 
Narmadabai and as redeemers of the 
mortgage they were now the owners. But 
they had to resile from that position 
owing to the ruling of their Lordships of 
the Privy Council in Lajivanti v. Safa 
Ghand (1), viz., that a Hindu widow is 
not a life renter, but has a widow’s es- 
tates this is to say, a widow’s estate in 
her deceased husband’s estate and if pos- 
sessing as a widow she possesses ad- 
versely to any one as to certain parcels, 
she does not acquire the parcels as Stri- 
ihan, but she makes them good to her 
biusband’s estate. In that view of the 
law the property acquired both by Ganga- 
hai and Narmadabai by adverse posses- 
aion would belong to the estate of their 
respective husbands. The respondents 
ire admittedly the reversionary heirs 
ind they would be entitled to succeed to 
ihe property as such heirs. 

Mr. Desai on behalf of the appellants 
las argued that the possession of this 
)roperty was all along with the mortga- 
gee and under the ruling in Tarabai v. 
Dattaram (2) neither Gangabai nor Nar- 
nadabai could acquire a title by adverse 
possession. The facts in that judgment 
in my opinion, can be distinguished from 
the case with which we have here to 
deal. The earliest mortgage in the case, 
Ex. 48, executed in 1857 shows that the 

(1) A. I. R. 1924 P, 0. 121=S5 Lah. 192=.51 
I. A. 171 (P.G.). 

(2) A. I. R. 1925=Bom. 465=»49 Bom. 539. 


property in suit along with three others 
was mortgaged to one Dhavale and pur- 
ported to be a possessory mortgage ; but 
the terms of the mortgage-deed make it 
clear that the mortgagors reserved to 
themselves the right to remain in posses- 
sion aud to manage the properties as long 
as they paid interest to the mortgagee 
regularly and gave proper security in ad- 
vance for such payment. The last sur- 
viving coparcener of this joint family 
was Balkrishna. He died in 1878, leav- 
ing his daughter Bhimabai as his heir 
according to the Hindu law. Gangabai 
at that time was entitled only to a right 
of maintenance out of the estate and the 
owner according to law was Bhimabai, 
ths ancestress of Parvatibai. 

The findings are that after the death 
of Balkrishna, Gangabai continued in 
sole possession and management of all 
the properties that had belonged origi- 
nally to the joint family. Ex. 31 is a 
further charge created in 1884 by Ganga- 
bai upon the properties belonging to this 
estate. Ex. 55 is yet another further 
charge created by Gangabai in 1884 upon 
these properties. On 13th August 1892, 
Gangabai purporting to be the owner of 
the property in suit executed a mortgage 
of the same to secure a sum of Bs. 2,350 

It is contended by Mr. Desai that this 
mortgage deed was in the nature of a con- 
solidation of the previous mortgages and 
charges, and a further amount was ob- 
tained by Gangabai in respect of this 
fresh mortgage. The mortgage, in my 
judgment, is very different from the ori- 
ginal mortgage of 1857. The mortgage 
of 1857 comprised four properties, includ- 
ing the one in suit, and three of them, 
namely, residential houses, Khoti Khasgi 
Thikans and Deshmukhi allowances have 
been omitted from the mortgage-deed of 
1892. The mortgagor Gangabai reserved 
to herself the right of vahivat to the 
property on terms similar to those which 
were set out in the original mortgage of 
1857. After the death of Balkrishna, the 
name of Gangabai was substituted in the 
Botkhat in 1886. There are several rul- 
ings of this Court to the effect that an en< 
try in a Botkhat is presumptive evidence 
of title and possession in favour of the per< 
son whoab name appears in it. Gangabai 
died in 1902 and on her death the Khoti 
takshim was transferred from her name 
to that of Narmadabai, her daughter-in- 
law. Narmadabai wiould be entitled to 
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» 3 ucoe 6 d fco Gangabai under the Privy 
^Council ruling above referred to. She 
would be heir to Gangabai ’s deceased 
husband. Narruadabai's title to the pro- 
perty was never disputed by the heirs 
of Balkrishna. In my opinion, the judg- 
ments of the two Courts are correct and 
^his second appeal should be dismissed 
'With costs. 

Murphy, J. — It has been found that 
Balkrishna was the last male owner and 
*on his death in 187S-79 his proper heirs 
were in succession his daughter and in 
liurn her daughter and grand-daughter. 
But in fact what actually happened was 
that Gangabai, who was never the widow 
but had been the sister-in-law of Bal- 
krishna, the last male owner of the pro- 
perty, proceeded to deal with it as her 
widow’s estate which had vested in her, 
and her daughter-in-law Narmadabai in 
turn acted in a similar manner, though 
actually all that the two women wore 
entitled to, out of the family property, 
was maintenance ; and although half the 
share in the Khoti village in question 
was mortgaged to one Dhavalo during 
the whole of this period. Both Courts 
below found that the two widows’ posses- 
sion was in terms adverse to those of the 
heirs of Balkrishna. Finally, in 1911, 
the defendants acquired the equity of 
redemption in the property from Parvati- 
bai, the great granddaughter of Bal- 
krishna, and also obtained a sale from 
Narmadabai, the second widow ; and 
their title is based on these two docu- 
ments. Tha view of the Courts below 
has been that the sale-deed by Narmada- 
bai was not for family necessity, and that 
the real amount paid was Es. 1,550 for 
the purpose of paying off Dhavale’s mort- 
gage. They have also held that Ganga- 
bai’s and Narmadabai’s possession was 
adverse to that of the real heir of Bal- 
krishna, the heirship having culminated 
in Parvatibai ; but on the strength of the 
Privy Council ruling in Lajwanti v, 
Safa Chand (1), the acquisition by these 
widows of an estate by prescription 
wduld cause it to revert to their deceased 
husbands’ estate ; and since the aliena- 
tion by Narmadabai has been shown to 
be for no legal necessity the reversioners 
would be entitled to this property on 
Narmadabai’s death. Narmadabai died in 
1917 ; but since during her lifetime the 
defendants had an interest entitling them 
to redeem and did redeem the mortgage, 
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I think, the plaintiffs must pay the 
costs of the redemption before they can 
been entitled to possession of the Khotki 
as reversioners. For these reasons it 
seems to me that the judgments recorded 
by both Courts below are correct and that 
this appeal must be dismissed with costs. 
S.N./RK. Appeals dismissed. 
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Marten, C. J., and Murphy, J 

Government Pleader — Applicant. 

V. 

S A, Pleader— Opponent. 

Civil Appln. No. 1085 of 1928, Decided 
on 26th March 1929. 

Bombay Pleaders Act (17 of 1920), S. 26 — 
District Pleader sending circular post card 
giving his name, description and address is 
improper conduct — False statements in post- 
card that he is High Court pleader and autho- 
rized by Court to examine waqf accounts 
amounts to an offence^Legal Practitioner. 

A pleader’s sending a oiroular post card 
merely giving the address and the name and 
description of himself would amount to an ad- 
vertisement on his part and therefore to impro- 
per conduot and if in addition he falsely stated 
that he had been authorized to examine the 
accounts of waqf properties and to issue aerti- 
ficates by the District Court rather aggravates 
the case than the reverse. Even if auditing 
IS not strictly legal work, yet this very fact of 
advertising his readiness to take up that work, 
combined with his misleading statement that 
he IS a High Court Pleader and seeing that 
this work is connected with the Courts and 
has to be supervised by the Courts would re- 
sult in his getting an improper advantage in 
legal work over his fellow pleader, who did not 
descend to such devices. It was improper con- 
duot on the part of the District pleader to 
issue such post cards and to canvass for this 
particular work in the way that he did, and 
accordingly he has committed an offence 
under 8. 26. [P 336 C 2] 

P. P. Shingne — Applicant in person. 

H. M. Choksi — for Opponent. 

Marten, C, J. — This is an application 
under the disciplinary jurisdiction against 
Mr. S a District Pleader holding a sanad 
for the Surat District. The charge 
against him is shortly that ho had been 
guilty of improper conduct under 8. 30, 
Bombay Pleaders Act, inasmuch as he 
sent various oiroular post cards to the 
public with reference to the examination 
of accounts of wakf properties. These 
post cards are signed by him as High 
Court Pleader. They are in the form 
Ex. 0, and after stating his address and 
the date are as follows: 
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•‘Respected Sir, 

Greetings. Hia Honour the District Judge 
of Surat has authorised me to examine the ac* 
counts oi wakf properties and to issue certifi- 
cates. Accounts in respect of wakf properties 
should bo filed in the District Court before 
30th June every year. Fee for examining the 
accounts is one per cent on the annual income. 

S 

High Court Pleader.’* 

It will thus be seen* that the pleader 
gives his address and description. So far 
as the description goes he is not entitled 
to call himself a High Court Pleader. 
He is only a District Court Pleader. But 
apart from that, it is important to observe 
that he refers to himself in this circular 
post card as a pleader. 

Next, as regards his statement that he 
hid been authorised to examine wakf 
properties and to issue certificates, this is 
inaccurate. The statement means, I 
think, that he had been given authority 
to audit the accounts of wakf properties 
generally by an order of the Court under 
S 6 (2), Mussalman Wakf Act of 1923. 
In fact, all that he had been authorized 
to do was to examine the accounts for 
certain specific wakf properties on this 
separate application in each case. No 
general permission had over been given to 
him. He had asked for it. but it had 
been refused. 

Next, in his affidavit of 25th March 
1929, which has just been handed to us, 
he says in para. 4: 

“Ho never meant to say or convey that ha 
had general aubhoritv to audit tho wakf ao- 
oounts as disiinguisned from special autho- 
rity.” 

We think, however, that the fair mean- 
ing of the post card is that he had this 
general authority. Tho main question, 
however, is, did this post card amount to 
advertising? Tho contention of tho plea- 
der, when called on for his explanation 
by the learned District Judge, was as 
follows: (I refer to his affidavit of 28th 
July 1928). 

“Advertising by a pleader is nowhere speo- 
fically or impliedly prohibited under the Plea- 
ders Aot or'rules thereunder. There is, I be- 
lieve, customary prohibition. I have every 
respect for that custom but 1 believe such pro- 
hibition is with regard to legal work only. 
Audit work is not legal work. If it were so no 
non-lawyer should have been authorized to 
do such work.” 

As regards advertising, there is no 
doubt that that is unprofessional conduct 
on the part of a professional man such as 
a pleader or an advocate or a barrister. 
This indeed is a leading distinction bet- 


ween professional 'men on the one hand‘ 
and those engaged in trade or business on* 
the other hand, and it is of imporijance 
that that distinction should be main- 
tained. Accordingly, if this circulai 
post card had merely given the address 
and the name and description of this 
pleader, it would yet have amounted to 
an advertisement on his part and there- 
fore to improper conduct. The fact that, 
in addition ho stated that he had been 
authorised to examine the accounts of 
wakf properties and to issue certificates 
by the District Court rather aggravates 
the case than the reverse. Even if audi- 
ting is not strictly legal work, yet this 
very fact of advertising his readiness to 
take up that work, combined with his 
statement that he is a High Court Plea- 
der and seeing that this work is connec- 
ted with the Courts and has to be super- 
vised by the Courts, would, I think, 
result in his getting an improper advan- 
tage in legil work ever his fellow plea- 
ders, who did not descend to such devices. 
Further, as I have already indicated, we 
think tiiat his statements as to the 
authority given to him by the District 
Judge and also as to his being a High! 
Court Pleader were inaccurate and mis-l 
leading 

We, therefore, hold that it was impro-l 
per conduct on his part to issue these 
post cards and to canvass for this parti- 
cular work in the way that he did, and 
that accordingly he has committed an 
offence under S 26, Bombay Pleaders Act.| 
The next question is, what course we 
should take to signify our opinion of his 
improper conduct. We have considered 
whether it would be proper to suspend 
his sanad for a certain* time, but as he ia 
a comparatively junior practitioner w& 
will not, on this occasion, take that parti- 
cular course. We think it will be suffi- 
cient, under all the circumstances, to 
direct that he be severely reprimanded,, 
and that as he is not present in Court to- 
day that that reprimand be conveyed to 
him personally in open Court by tho 
learned District Judge. We further order 
that he do pay the Government Pleader's 
costs of this application. 

M.n./r.k. Order OGoordingly. 
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Krishnaji Vinayak Belapurkar — Ap- 
pellant« 

V. 

Motilal Magandas Gujarati — Eespoa- 
dent. 

Second Appeal No. 504 of 1924^ Deci- 
ded on 5th December 1928, against de* 
oision of the Dist. Judge, Poona, in Ap- 
peal No. 60 of 1923. 

(«) Civil P. C., O. 34, R. 7 — Mother at 
guardian of B her ton, telling equity of re- 
demption to A — A tuing for redemption and 
Court finding that B wat major when tale- 
deed patted*— B then tning to tet atide tale 
and compromite decree patted holding that 
both A and B were partially entitled to 
equity of redemption— Court patting re- 
demption decree in A's tuit both in favour 
of A and B — Decree it unobjectionable— 
Compromite, though effected after A*3 tuit 
wat brought, did not offend againtt Trant- 
fer of Property Act, S. 52. 

The equity of redemption was sold to A 
by a mother aoting as guardian of her son B» 
A then sued for redemption, and the Court 
found that B was major at the time when the 
lale-deed was passed. B then instituted an- 
other suit to set aside the sale effected by his 
mother aoting as his guardian, and his suit 
ended in a compromise decree under which 
both A and B became partially entitled to the 
equity of redemption. A’s suit was then 
decreed in favour of both A and B, 

Held : that as under the oiroumstanoes it 
oould not be said that A had no right to sue 
when he brought his suit and further as the 
Court is bound to take notice of events that 
happen since the institution of the suit and 
to mould its decree according to circumstan- 
ces as they stand at the time of passing the 
decree, the decree passed in favour of both A 
and B was unobjectionable : 11 All. 438, 
Dist. ; 80 Mad. 419 and Hughes v. Pump 
House Hotel Co. {No. 2;, 2 K. B. 485, Ref.\ 
44 Cal. 47, Foil. A. I. R. 1925 Bom. 122 ; 25 

Bom. 606; e Bom. lid, Ref . 1 I. A. 157, Rel. 
on. [P 388 C 2] 

Held further : that as the transfer in fav- 
our of A was anterior to the suit, and the 
compromise only recognized the partial right 
of A to redeem, which right already existed, 
the compromise did not offend against S. 52, 
Transfer of Property Act : 37 Bo7n. 427, D%st. 

rp n 1 01 

(b) Civil P. C., O. 1, R. 10-Party can* be 
added even so late as the time of decree. 

The power to add a party under 0. 1, R. 10, 
can be exercised at any stage of the suit and 
the exercise of this power could not be restric- 
ted in cases when justice requires a joinder of 
parties even at such a late stage as the time 
of the decree. [P S39 C 1] 

(c) Civil P. C., O. 34, R. 9— Scope. 

Under O. 34, R. 9, the mortgagors are en- 
titled not only to possession, but also to an 
account of the surplus# profits from the date 
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the mortgage amount was paid off : 25 Bom. 
115, Rel. on. [P 389 C 2] 

(d) Jurisdiction— Suit for accounts — In 
taking accounts turn exceeding Court’s 
jurisdiction found due— Court hat jurisdic- 
tion to pass decree for that amount. 

The jurisdiction of the Court depends on 
the valuation of the claim as made in the 
plaint, and especially in a suit for accounts, 
the jurisdiction to pass a decree for more than 
its pecuniary limit is not excluded when it is 
found on taking accounts that a sum of more 
than Buoh pecuniary limit is due : 10 Bom. 

200; 14 Bom. 19 and A. J. R. 1927 Bom. 83, 
Ref. [P 339 C 2] 

(e) Interest— Mortgagee in possession hold- 
ing over — Interest on surplus profits is to be 
calculated from date of payment of mort- 
gage amount and not only from date of 
suit. 

Where a mortgagee in posseision holds 
over after payment of everything due to him, 
interest on surplus profits is to bo calculated 
not from the date of the suit but from the 
date when mortgage amount was paid : 7 
Bom. 185, 7iot Foil. 16 Bom, 141, Ref, Ash- 
worth V. Lord, (1887) 36 Ch. D. 645, Rel. on. 

[P 840 C 1] 

H. C. Coyajee and D. A. Tuljapurkar 
— for Appellants. 

G. N. Thakor^ J. G. Bele and G. C. 
Bhat — for Kespondents. 

Facts. — Mother, aoting as guar- 
dian of her son, who was described as 
minor in the sale-deed, sold the equity 
of redemption to the plaintiff. The 
plaintiff then instituted bis suit for re- 
demption. The son thereafter brought 
another suit to set aside the sale effected 
by his mother in favour of the plaintiff, 
on the ground that he was major at the 
time the sale-deed was executed and con- 
sequently the sale was void. This latter 
suit was compromised and a decree was 
passed which recognized the partial 
right of both the plaintiff and the son to 
the equity of redemption. The son then 
applied for being joined as a co-plaintiff 
in i4*5 suit for redemption but the Court 
refused his application. While passing 
the decree, however, the Court treated 
the son as plaintiff 2 and decreed re- 
demption in favour of both the plain- 
tiffs. 

Patkar, J. — (After stating facts, the 
judgment proceeded.) The first conten- 
tion on behalf of the defendant s-appellants 
is that the plaintiff had no right to sue 
at the date of the institution of the suit, 
and that the learned Subordinate Judge 
having refused the application of defen- 
dant 9, Ex. 122, to be made a plaintiff, 
erred in making defendant 9 a plaintiff 
at the time when he passed the decree. 
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and reliance is place on the oases of 
Parmanand Misr v. Sahib Ali (1), 
Bhanu v. Kashinath (2), and Sayad 
Abdul Hah v. OulamJilani (3). 

It was held in Bhanu y. Kashinath (2) 
that if the plaintiff at the time he 
brings his suit has no interest in the 
subject-matter thereof, the joinder of a 
person as co-plaintiff who has an interest 
cannot alter the plaintiff's position or 
confer on him any right of suit. A 
similar view was taken in Sayad Ali 
Hah V. Gulain Jilani (3). This view is 
not accepted by the Madras High Court 
in Krishna Boi v. Collector and Govern- 
ment Agents Tanjor (4), and is opposed to 
the view taken of a similar rule, 0. 16, 
B. 2 of the English Buies, in Hughes v. 
Pump House Hotel Go. (No. 2) (5). The 
case of Parmanand Misr v. Sahib Ali (1) 
does not bear on the question of the 
joinder of a party as an additional plain- 
tiff. The facts, however, in the above 
two Bombay cases were quite different 
from the present case. It cannot be 
said that the plaintiff in this case had no 
right of action at the time the suit was 
brought. The sale-deed was passed in 
his favour by defendant 8 as guardian on 
behalf of her son, defendant 9, who was 
described as a minor in the sale-deed. 

The learned Subordinate Judge, how- 
ever, held that defendant 9 was major at 
the date of the sale-deed. There is no 
finding by the lower appellate Court on 
this point. It appears that, after the 
institution of the suit, defendant 9 filed 
a suit against the plaintiff to set aside 
the sale-deed on 7th February 1921, 
which ended in a compromise. Ex. 105, 
on 7th September 1922, under which the 
defendant admitted the plaintiff’s right 
to the sale-deed passed by his guardian 
during his minority. One of the houses, 
No. 158, was to be retained by defen- 
dant 9 and the other house No, 174 was 
to be retained by the present plaintiff, 
and defendant 9 was to receive from the 
present plaintiff a sum of Bs. 2,000. 
Defendant 9 gave his oonsent to the sale- 
deed and had no grievance in "connexion 
therewiiih. After this compromise defen- 
dant 9 made an application, Ex. 122, to 
be made a plaintiff, The learned Sub- 

S [1889] 11 All. 488. 

[1835] 20 Bom. 637. 

(3) [1895] 20 Bom. 6?7. 

(4) [1907] 80 Mad. 419. 

(5) [1902] 2 K. B. 485=a71 L. J, K, B. 803=!: 
60 W. R. 677=87 L. T. 359. 
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erdinate Judge, how’eveff rejected his 
application, but ordered his name to be 
joined as a plaintiff when passing the 
decree in favour of the plaintiff and 
defendant 9. Apparently under the 
sale-deed the plaintiff had a right 
to sue for redemption of the mort- 
gage. In Nuri Mian v. Ambica 
Singh (6) it was held that ordinarily 
the decree in a suit should accord with 
the rights of the parties as they stand at 
the date of its institution, but where it 
is shown that the original relief claimed 
has, by reason of subsequent change of 
circumstances, become inappropriate, or 
that it is necessary to base the decision 
of the Court on the altered circumstances 
in order to shorten litigation or to do 
complete justice between the parties, it 
is incumbent upon a Court of justice to 
take notice of events which have hap- 
pened since the institution of the suit 
and to mould its decree according to the 
circumstances as they stand at the time 
the decree is made. This Court has also 
accepted the view that the Court can 
even in appeal take into consideration 
events subsequent to the decree : see 
Shankerbhai Manorbhai v. Motilal Bam^ 
das (7) ; Bustomji v. Sheth Purshotam<^ 
das (8) and Sakharam Mahadev Dange 
V. Hari Krishna Dange (9). The 
effect of the compromise decree bet- 
ween the plaintiff and defendant 9 is 
that the plaintiff and defendant 9 are 
both entitled to the equity of redemption 
and the decree passed by the Subordi- 
nate Judge allowing redemption in 
favour of the plaintiff and defendant 9 
seems unobjectionable. It was held by 
the Privy Council in Bani Mewa Kuwar 
V. Bani Hulas Kuwar (10) that the com- 
promise is based on the assumption that 
there was an antecedent title of some 
kind in the parties, and the agreement 
acknowledges and defines what that title 
is. It cannot, therefore, he said that the 
plaintiff had no right or title at the date 
of the institution of the suit. Defendant 9 
was the only person interested in object* 
ing to the sale-deed passed by his mother, 
and he entered into a compromise with 
the plaintiff and both of them have been 

(6) [1916] 44 Oftl. 47=24 O.L.J. 140=34 X.tl. 

869=20 O.W.N. 1099. 

(7) A.I.R. 1925 Bom. 122=49 Bom. 118. 

(8) [1901] 25 Bom. 606=3 Bom.L.R. 927. 

(9) [1881] 6 Bom. 113. 

(10) [1874] 1 1.A, 167=13 B.L.R. 312=3 Sat, 

314 (P.O.). 
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awarded the right to redeem the mort- have been subservient to the rights of the 


gage. The decree would, therefore, be 
binding not only as against the plaintiff 
I but also against defendant 9. The power 
to add a party under 0* 1, B , 10, can be 
exercised at any stage of the suit and the 
exorcise of this power could not be res- 
tricted in oases when justice requires * a 
joinder of parties, even at a late stage. 
The order of the Subordinate Judge join- 
ing defendant 9 as a plaintiff at the time 
of the decree is not, therefore, opposed 
to the provisions of O. 1, B. 10, though 
I think that the learned Subordinate 
Judge would have exercised a wise dis- 
cretion if he had acceded to the appli- 
cation made by defendant 9 at an earlier 
stage. 

The next point urged on behalf of the 
appellants is that by virtue of the com- 
promise there was a transfer of property 
in favour of the plaintiff by defendant 9 
during the pendency of the suit which 
was invalid under S. 52, T. P. Act, and 
reliance is placed on the decision in 
Ishtoar v. Dattu (11) In that case there 
was a partition effected in the family of 
the mortgagee while the suit for redemp- 
tion by the mortgagor was pending, and 
it was held that the right of redemption 
of the plaintiff-mortgagor could not be 
affected by the transfer made by the 
members of the mortgagee’s family during 
the pendency of the suit for redemption. 
In the present case, there was no transfer 
iuring the pendency of the suit. The 
transfer in favour of the plaintiff was 
interior to the suit but by virtue of the 
compromise the validity of the sale-deed 
was accepted by defendant 9, the person 
entitled to dispute its validity. The 
compromise recognized partially the title 
cf the plaintiff to institute the suit for 
redemption. Assuming, however, that 
tihe compromise decree effected a transfer 
cf property, it would not in any way 
iffect the right of the defendants -mort- 
iagees, for defendant 9 has been made a 
[claintiS in the case and the decree passed 
n the suit would be binding on both the 
;)laintiff and defendant 9, and if any 
amount had been decreed as due on account 
)f the mortgage, both the plaintiff and 
defendant 9 would have been bound to 
pay that amount. The rights established 
by the consent decree between the plain- 
tiff and defendan t 9 would in any event 

(11) [1913] 37 Bom. 1.0. 833-15 Bom. 

L.R. 366. • 


defendants- mortgagees, and would not, 
in any way have affected their right tc' 
recover the money on the mortgage We 
think, therefore, that S. 62, T. P. Act 
does not apply to the facts of the present 
case. (After discussing evidence. His 
Lordship proceeded.) The last point 
urged on behalf of the appellants relates 
to the accounts taken by the lower Court 
The mortgagors were entitled not only 
to possession but also to an ac< 
count of the surplus profits from the 
date the mortgage amount was paid off : 
see 0. 34, B 9, Civil P. C., and Kaohu v. 
Lakshmansing (12). It is urged, how- 
ever, on behalf of the appellants that the 
learned Subordinate Judge had no juris- 
diction to pass a decree for Bs. 6,920-8-0 
in favour of the plaintiff and defendant 9 
as it exceeded the pecuniary jurisdiction 
of the Subordinate Judge. The jurisdic- 
tion of the Subordinate Judge depends 
on the valuation of the claim as made in 
the plaint, and especially in a suit for 
accounts, the jurisdiction to pass a decree 
for more than five thousand rupees is not 
excluded when it is found on taking ac- 
counts that a sum of more than five 
thousand rupees is due : see Shamrao 
Pandoji v. Niloji Bamji (13), Bamohan- 
dr a Baba Sathe v. Janardan Apaji (14) 
and Ambadas v. Vishnu (16). 

It is further urged that on taking ac- 
counts interest on the surplus amount 
ought to have been awarded not from the 
date of the payment of toe mortgage but 
from the date of the suit, and reliance is 
placed on the decision in the case of 
Janoji V Janoji (16). The case of Janoji 
V. Janoji (5) has been commented upon 
by Telang, J. in Haji Abdul Bahman v. 
Baji Noor Mahomed (17) where the 
learned Judge has referred to the change 
in the new edition of Sefcon on Decrees 
where it is said that 

** a mortgagse in pdsflession who holds ovee 
after he has bean paid his debt and all arrears 
of interest will ba charged with the exoess 
received and interest at four per cent on the 
balance." 

It is urged that in that case the mort- 
gagee sold the mortgaged property under 

(12) [1900] 25 Bom. 115=:2 Bom. L. R. 781. 

(13) [1885] 10 Bom. 200. 

(14) [1833] 14 Bom. 19. 

16) A. 1. R. 1027 Bom. 83=50 Bom. 839. 

16) [1882] 7 Bom. 185. 

(17) [1891] 16 Bom. 141. 
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his power of sale aud knew that the 
mortgage amount was paid, and that he 
was bound to refund the surplus money 
remaining in his hand, but in the present 
ease, until the account was taken, it was 
not ascertained when the mortgage am- 
ount was paid o9 and that it would be 
squitable to charge interest only from 
bhe date of the suit. Fisher in his Law 
of Mortgage para. 1810, p. 911, lays 
lown as follows : 

** The mortgagee in posseasion who holds 
over after payment of everything due to him, 
will be charged with subsequent receipts and 
interest from the date at which the mortgage 
debt was paid, with annual rests." Sea 
Ashworth v. Lord (18). 

The same viaw is expressed in Hals- 
bury’s Laws of England, Vol. . 21, 
para. 402, pp. 220-221 ; and Ooote 
on Mortgages, 9th Edn. p.l235. We 
think, therefore, that the interest 
was rightly calculated from the date 
when the mortgage amount was paid. It 
is further urged that four per cent, or at 
the most six per cent ought to have been 
awarded as the rate of interest. The 
lower Court has awarded interest at the 
rate of nine per cent which was provid- 
ed for in the mortgage bond as interest 
on the mortgage amount. We do not 
think we should interfere with the dis- 
cretion of the lower Court in awarding 
the rate of interest. On these grounds 
we think that the decree of the lower 
appellate Court is correct and this ap- 
peal must be dismissed with costs. 

Murphy, J. — (His Lordship, after 
stating facts, proceeded ) It is true 
that in the case of a plaintiff who has 
no title when he institutes the suit, even 
the addition as a oo-plaintiff of one who 
has such title, confers no right on the 
plaintiff who lacks it. This view has 
been taken by this Court in the case of 
Say ad Abdul Hah v. Oulam Jilani (3), 
though the Madras High Court has not 
acceded to it. But it can hardly be said 
that in this suit the original plaintiff 
had no title— he had a clouded or disput- 
ed one, which he cleared in the course of 
the suit by means of the compromise 
decree, and this Court has held that, 
though in the ordinary way the decree 
should decide the parties' rights as they 
were at the institution of the suit, yet 
events occurring in the course of the liti- 
gation, where their recognition is in the 

(18) [1887] 36 bh. b, 545«57 L. J. Ch. 230 
=36 W. R. 446=53 L. T. 18. 
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interest of justice, or would avoid farther 
litigation, should not be ignored : 
Shankerbhai Manorbhai v. Motilal Bam* 
das (7). 

Since plaintiff’s title has been cleared 
and there is no further dispute on the 
point between him and the original 
defeadant 9, 1 agree that defendants 1-3, 
whose only interest is the repayment of 
their mortgage amount, cannot be allow- 
ed to ‘defeat the claim on this ground. 
As to defendant 9’s belated transfer to 
the plaintiff’s side, it clearly would have 
been better to have made this change 
when it was applied for, but the power 
can, under 0. 1, B. 9, be exercised at 
any stage of a case. The second main 
contention is that the compromise bet- 
ween plaintiff and defeadant 9 effected 
during the pendency of the suit, offends 
against S. 52, T P. Act I think the 
question really turns on whether the 
other side’s rights are effected by such a 
transfer. In the case relied on, Ishwar 
V. Dattu (11) the transfer was a parti- 
tion in the mortgagee family. Here, if 
there was a transfer, it did not affect the 
mortgagees, for their only interest was 
to be redeemed. But as pointed out by 
my learned brother Patkar, J. it is 
doubtful if there really was a transfer. 
What occurred was an arrangement by 
which defendant 9 withdrew his objec- 
tion to the validity of this sale-deed, 
do not think S. 52 affects this transac' 
tion. (After considering the evidence, Hie 
Lordship proceeded) : The last objection 
taken to the lower Court’s decree is on 
the point of the amount found overpaid. 
The suit was tried by a Second Class 
Subordinate Judge and the decree mado 
by the District Judge exceeds his juris- 
diction of Rs. 5,000 ; but there are- 
numerous authorities to the effect that, 
if in taking accounts the sum found due 
is greater than the maximum jurisdiction 
of the trying Court, its power to pasa 
such a decree is not thereby affected. For 
these, and the further reasons given in 
the judgment just delivered by my learn- 
ed brother Patkar, J., I agree that the- 
deoree does not need amendment on the 
point of interest, and that what is given 
is reasonable. The lower Court’s decree- 
must, therefore, be affirmed and the ap- 
peal be dismissed with costs. 

s.n./r.k. Appeal dismissed 
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Lallubhai Pra^/i— Applicant, 

f. 

Bhimbhai Dajibhai — Opponent. 

Civil Appln. No. 727 of 1928, Decided 
on 25feh January 1959, against judgment 
reported in A, I, B. 1928 Pom. 312. 

(a) Civil P, C., S. 110 — Value of easement 
and not of whole property it to be taken. 

In case of easement to light and air, in oon- 
eidering whether the leave to appeal to His 
Majesty in Council under Cl. 3, S. 110, it is 
not the value of the whole property which is 
to be. taken into consideration but the value of 
the easement ; 6 Bom, L, R, 403, Foil, 

[P 342 0 2] 

(b) Civil P. C., S, llO^Substantial ques* 
tion of law. 

After institution of P’s suit L brought a 
cross-suit, or another suit to establish his 
right to an easement. At the time when L 
brought his suit, whioh was some months 
later than the institution of the opponent's 
euit, the period of 20 years had elapsed and it 
was held that it was not opau to him to add 
on to the period whioh had expired at the 
time of the institution of the opponent’s suit, 
subsequent period after the institutiou of that 
suit. 

Held : that although there was a point of 
law it was not a substantial question of law. 

[P 348 C 1] 

(c) Court-Fees Act, S, 7 (4) (c)— Plaintiff 
cannot be allowed to alter valuation for pur- 
poses of Civil P C., S. 110 — Suits Valuation 
Act, S. 8. 

Where it is open to the plaintiff to place 
his own valuation on the suit, and he elects 
to value it at an amount which is within the 
jurisdiction of a Subordinate Judge of the 
Second Class it is not open to him afterwards 
to say that it is of the value of Bs. 10,000 or 
upwards so as to fuldl the requirements of 
S. 110. tP 843 C 1] 

(d) Civil P, C,, S. 109 (c) — Applicability. 

A case which relates to the right to open 

two small windows in a loft or gallery in a 
house cannot be said to be a fit case to be cer- 
tified under S. 109 (o) : 15 Bom, L, R, 1021, 
Rel, on, [P 343 0 2] 

H, C, Goyajee and Oharekhan with P, 
A. Dhruva — for Applicant. 

D, A, Tuljapurkar — for Opponent. 

Baker, J. — These are applications for 
leave to appeal to the Privy Council 
against the decision of this Court in 
Second Appeals Nos. 864 and 914 of 
1926. The appeals arose out of two cross 
suits in respect of an easement, i. e., tha 
right to open two windows and an arch 
in the western party-wall of the defen- 
dant's house. The first question whicli 
will arise in this case is whether the 
property is Bs. 10,000 or upwards in 
value. The learned counsel for the appel- 
lant has argued that im a suit for an ease- 


ment of light and air claimed by the 
owner of property A, against property B, 
it is the value of the property and not 
the value of the easement that determines 
the appealable value, and for that propo- 
sition he relies on the case of Appaya v. 
Lakhamgotoda (1). Now the trend of 
decisions in this Court has always been 
the other way. In De Silva v. De Silva 
(2) the point was directly in issue, and 
it was held, to determine the value pres- 
cribed by S. 596, Civil P. C., the decree 
is to be looked at as it affects 
ests of the party prejudiced b^4^7|wid 
where the detriment to the party Sd^Kihg 
relief is estimated at less than Bs. 10.000, 
the value of the matter in dispute in ap- 
peal is not of the prescribed value, the 
decree itself does not involve any claim 
or question to or respecting .property of 
the prescribed value, and the case does 
not fulfil the requirements of S 696 of 
the Code. Sir Lawrence Jenkins in decid- 
ing the case said (p. 406) : 

“The argument has been that inasmuch as 
the whole property is valued at Rs. 12,000 
there is a oomplianoe with the terms of S. 596 
(I. e., the present S. 110), though the loss to 
the defendant by reason of the deorea is 
limited to one third of that property and pro- 
fits. If we were to give effect to the conten- 
tions urged before us it would follow that if 
the sole subject-matter in dispute were an 
easement of trifling value, but affecting pro- 
perty worth Rs. 10,000 or upwards then a 
right to appeal to His Majesty in Council 
under the Civil P. C., would exist." 

That ruling was followed in Manilal 
V. Banuhai (3), in which in an appli- 
cation for leave to appeal to the Privy 
Council the respondent contended that 
though the value of the easement of light 
and air claimed by him in the suit was 
less than Bs 10,000, yet the suit involved 
a claim or question to or respecting pro- 
perty of the value of over Bs. 10,000 and 
ha was, therefore, entitled to a certifi- 
cate. It was held, rejecting the appli- 
cation, that in the case of an easement, 
the value of whioh fell much below Rs* 
10,000, there was no right of appeal al- 
though it affected property worth over 
Bs. 10,000 and reference was made to the 
case of De Silva v De Silva{2), Now it 
appears that after leave to appeal in 
Manilal v. Banubai (3) had been refused 
by this Court special leave to appeal wat 
granted by the Privy Council. But we 

(1) A.I.K. 1923 BoboV 176^ ^ 

(2> [1904] 6 Bom. L.B. 403. 

<3) A.I.B. 1921 Bom. 266. 
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are not in possession of the jttdgmenti, 
and we do not know what were the rea- 
sons which led their Lordships to grant 
special leave to appeal, but that is re- 
ferred to in the case of Appaya v. Lakh- 
amgowda (1). This is a case on which 
the learned counsel for the applicant 
relies, and it is also the case which Mr. 
Mulla has quoted in the Civil Procedure 
Code, 8th Edition, at p. 299, in support 
of the proposition that in a suit for an 
easement of light and air claimed by the 
owner of property A, against the owner 
of property B, it is the value of property 
A and not the value of the easement that 
determines the appealable value. 

With all respect, the case of Appaya 
V. Lakhamgowda (l) does not seem to 
support this proposition. In that case 
the dispute was between two persons as 
regards two properties in which the par- 
ties were held to be entitled to share 
equally, and it was found that the plain- 
tiff’s share was worth more than Bs. 
6,000, and therefore the defendant’s share 
was also worth more than Bs. 6,000, and 
so the total value of the property was 
over Bs. 10,000. The user referred to a 
well and to the open space in the com- 
pound adjoining the two houses. The 
property, therefore, in respect of which 
the easement was directly claimed and in 
respect of which the easement was exer- 
cised was worth more than Bs. 10,000. 
That is to say, the plaintitf claimed the 
right to use a well and compound the 
value of which was Bs. 10,000 and up- 
wards, and this does not refer to the same 
thing as a dispute regarding two small 
windows in a particular room of a house, 
but as a matter of fact the judgment in 
Appaya v. Lakhamgowda (1) has not 
dissented from the rulings already quoted 
in De Silva v. De Silva (2) and Manilal 
V. Banubai (3) nor does it seem to have 
been followed in subsequent cases. In 
Nariman Rustomji v. Hasham Ismayal 
(4), which was decided two years later 
than Appaya v. Lakhamgowda{i) DeSil- 
va V. De Silva (2) was again followed, and 
the principle laid down in Bustomji v. 
Hasham Ismayal (4) is not the principle 
laid down in Appaya v. Lakhamgowda 
(l). It was held in that case that where 
in a partnership suit leave to appeal to 
His Majesty in Council was applied for, 
the petitioner contending that the decree 
involved a ol aim respecting property of 
(T) A.'I.R. 1925 Bom. 187—49 Bom. 140. 


the value of Bs. lOydOO withib the mean« 
ing of the second paragraph of S. 110,. 
Civil Procedure Code, 1908, it was the* 
value of the appellant’s share in the part* 
nersbip that must be looked to and not 
the value of the whole partnership pro- 
perty. 

It has just been pointed out that in 
Appaya v- Lakhamgowda (l) what was 
held was that it was the value of tha 
whole property and not the value of the 
plaintiff’s share which for this purpose 
must be taken to apply. So the principle 
laid down in Nariman Bustomji v. Ha- 
sham Ismayal (4) is the same principle 
as that laid down in De Silva v. De Silva 
(2) and Manilal v. Banubai (3) expressly 
follows De Silva v. De Silva (2), and 
makes no referenoe to Appaya v. Lakh^ 
amgowda (l). la these oircumstanoes it 
appears that this Court has with this 
one exception, for which no reasons are 
given, always followed De Silva v. De 
Silva (2), which is still good law. In 
addition to this the Privy Council in 
Abid Husain Khan v. Ahmad Husain (5) 
has proceeded on much the same prin- 
ciple as Nariman Bustomji v. Hasham 
Ismayal (4) holding that S. 110, Civil P. 
C., applies to he value of the annuity 
which is sought to be recovered, and 
not to the value of the property upon 
which that annuity is charged. And that 
case distinguishes the case of Badha- 
hrishna Ayyar v. Sundaraswamier (6), 
the case upon which the learned counsel 
for the applicant has relied, and in which 
it was laid down that the sum of money 
actually at stake represents the true value 

In these circumstances I am of opinion 
that the case of De Silva v. De Silva (2] 
is still good law, which has been uni- 
formly followed in this Court, and the 
principle which that decision lays down 
is that in the case of an easement it is 
not the value of the whole property which 
is to be taken into consideration. la ad- 
dition to this the learned counsel for the 
respondent has quoted Hirjibhai v. Jam- 
shedji (7), which lays down that the 
amount of value of the subject matter of 
the suit cannot be larger than what the 
Court in which the suit is brought has 
jurisdiction to try and decree, and where 
it is open to the plaintiff to place his 
own valuation on his suit, and he elects 
“(5) A.I.K. 1923 P.0. 102«96 0.0. 216 (P.O.). 

(6} A.I.R. 1922 P.C. 257=:45 Mad. 479^9 I. 

A. 211 (P.O.). 

(7) [1918] 15 Bom. e[i.R. 1021ct21 1.O. 788. 
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to yalne it at an amount which is within 
the jurisdiction of a Subordinate Judge of 
the Second Class, it is not open to him 
afterwards to say that it is of the value 
cf Bs. 10,000 or upwards. In the present 
case the relief sought was valued at Bs. 
5. The suit was valued at Bs. 5 for all 
purposes, and was brought in the Court 
ef the Second Class Subordinate Judge. 
Hence it would not be open now for the 
supplicant, who was plaintiff in one suit 
and defendant in the other, to contend 
that the suit related to property of the 
value of Bs. 10,000 or upwards, in which 
case the suit should have been brought in 
bhe First Class Subordinate Judge’s 
Court. In these circumstances I am of 
cpinion that the value of this appeal 
must bo taken to be leas than Bs. 10,000, 
and, therefore, it does not fulfil the re- 
quirements of S. 110, Civil P C., and 
that it does not involve any claim or 
question to or respecting property of the 
like amount or value. Secondly, in this 
case the decree which has been passed by 
this Court confirmed the decision of the 
Court immediately below, and, therefore 
in order that a certificate might issue 
that this is a fit case for appeal to the 
Privy Council the appeal must involve 
some substantial question of law* Now 
the point in this case was only this : that 
at the time the plaintiS brought a suit, 
by plaintiff I mean the servient owner, 
the defendant-applicant bad not enjoyed 
the easement for 20 years, and that was 
found by all three Courts. 

After the institution of the opponent’s 
suit the applicant brought a cross Suit or 
another suit to establish his right to the 
sasement, and at the time when he 
brought that suit, which was some 
months later than the institution of the 
opponent’s suit, the period of 20 years 
had elapsed, and it was held that it was 
not open to him to add on to the period 
which had expired at the time of the in- 
stitution of the opponent’s suit the subse- 
quent period after the institution of that 
suit. Now there is a decision of the 
Court of Chancery to that effect, and 
although there is a point of law, as there 
must necessarily be in every case, I am 
not prepared to bold that it is a sub- 
stantial point of law. Then it is con- 
tended that the appeal might at any rate 
tall under S. 109 (c), which provides for 
an appeal from any decree or order, when 
the case, as hereinafter provided, is cer- 


tified to be a fit one foi appeal to His 
Majesty in Council. 

The same ruling which I quoted 
just now, Hirjibhai v, Jamshedji (7), 
deals directly with this point, and 
says what is contemplated in Cl. (o), 
B. 109, Civil P. C., is a class 
of cases in which there may be involved 
questions of public importance or which 
may be important precedents governing 
numerous other cases or in which while 
the right in dispute is not exactly measur- 
able in money it is of great or 

private importance. A case was qtibted in 
the course of the arguments in this case 
which referred to the right of manage- 
ment of a Parsi fire temple, which na- 
turally would be a matter of great im- 
portance to the Parsi community, but 
I do not think it can for a moment be 
urged that the present case, which re- 
lates to the right to open two small 
windows in a loft or gallery in a house, 
is a case of great public importance. It 
can hardly be said to be an important 
precedent governing numerous other oases. 

The oiroumstanoes of this case are, 
as I think I pointed out at the time of my 
judgment, very peculiar. It is very rare 
that such a question as two suits brought 
by two persons would involve questions 
such as arose in the present case. The 
point on which the Subordinate Judge 
felt some difficulty was that the appli- 
cant was entitled to a decree if the op- 
ponent had not brought a suit, and that 
is a point which I should think is hardly 
ever likely to arise again. Cases of ease- 
ments of light and air are of daily occur- 
rence in this Court, but they are not 
usually of great public or private im- 
portance. They may be important to the 
parties themselves, but not to the com- 
munity as a whole. I do not think the 
case can be brought under S. 109, Cl. 
(c) and I think that argument was raised 
as a last resource in case the ease did 
not fall under S. 110. 

I do not wish to deal with the ques- 
tion of one of these two applications 
being barred. As a matter of fact there 
is only one judgment of this Court in 
the two oases, and the delay was excused 
by the Begistrar. Apart from thisi on 
the grounds which I have already given, 
I am of opinion that in this case the 
value of the property is not Es. 10,000 
or upwards, that no substantial question 
of law is involved, and that the oertifi- 
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oafee asked for should bo refused, aud the 
rule discharged with costs. 

Patkar, J. — I agreo. These are two 
applicatious for leave to appeal to the 
Privy Couaoll. It is urged ou behalf of 
the opponents that one of the applica- 
tions is beyond time. The Registrar has 
excused the delay, and for the determina- 
tion of the question involved in these 
applications I consider that both the 
applications are within time. The ap- 
plications for leave to appeal in this case 
do not ask for a certificate under S. 109, 
Cl. (c), Civil P. 0. Leave can be gran- 
ted under S. 109, 01. (o), in very special 
oases. It was held in Benarsi Parshad 
V Kashi Krishna Narain (8) that it is 
olearly intended to meet special oases 
such as for example those in which the 
point in dispute is not measurable by 
money though it may be of great public 
or private importance. I may also refer 
to the case of Hirjibhai v. Jamshedji (7). 
I do not think that this is a case 
which can be considered to be of great 
public or private importance. The case 
does not admittedly fall under the Cl. 1, 
S. 110, Civil P. C. It is urged that it 
falls under the 01. 2, S. 110 on the 
ground that the decree involves indirec- 
tly some claim to or respecting property 
of Rs. 10,000 or more The earlier deci- 
sions of the Court in De Silva v. De 
Silva (2) and Manilal v. Banuhai (3) 
are opposed to that contention. In De 
Silva V. De Silva (2) Sir Lawrence 
Jenkins observes (p. 406). 

“ If we were to give effect to the ooaten- 
tion urged before us it would follow that if 
the sole subject-matter in dispute were an 
easement of trifling value, but affecting pro- 
perty worth Rs. 10,000 or upwards then a 
right to appeal to His Majesty in Council 
under the Civil P. 0. would exist. It appears 
to me that this would be giving to the words 
of the section an operation that could not 
have been intended.*’ 

The same view taken by Maoleod, 0, J. 
in Manilal v. Banubai (3). Reliance, 
howover, is placed on the later decision 
of Maoleod, 0. J., in Appaya v LaJch* 
amgowda (l), where reference is made 
to leave given by their Lordships of the 
Privy Council in Manilal v. Banuhai (3). 
The judgment of their Lordships of the 
Privy Council has not boon reported, 
and the copy of the judgment has not 
been produced before as. The decision, 
however, in Appaya v. Lakhamgoivda (1) 

“(8) [1900] 23 All. a27s-.28 I. A. .U=s7 Sar. 

825 (P.O.). 


is inoonsidtent with the later decision 
of ’this Court in Nariman Bmtomji v. 
Hasham Ismayal (4), which follows the 
previous decision in De Silva v. De 
Silva (2) and cannot be reconciled with 
the decision of the* Privy Council in 
Mirza Abid Husain Khan v. Ahmad 
Husain (6) explaining the case of Bn- 
dhakrishna Ayyar v. Sundaraswamier 
(6). It was hold by their Lqrdships of 
the Privy Council that S. 110, Civil P. C. 
applied to the value of the annuity 
which was sought to bo recorded and 
not to the value of the property upon 
which the annuity was charged. The 
view of this Court in De Silva v. De 
Silva (2) is followed by the Patna High 
Court in Gosain Bhaunath Oir v. 
Behari Lai (9). Where the detriment 
to the parky seeking relief is less than 
the prescribed value of Rs. 10,000, the 
value of the subject matter in dispute 
on appeal to His Majesty in Council is 
neither of the prescribed value, nor does 
the decree itself involve any claim or 
question to or respecting property of 
that value. The same view was taken 
by the Madras High Court in Appala 
Baja v. Bangappa Naicker (10), where 
it was held that in a suit framed 
as one for a declaration and injunction 
in respect of the right to take water from 
a pond and channel for the irrigation 
of lands, the real value of such a right 
could properly be ascertained only on the 
basis of the detriment or injury which 
the plaintiff would suffer if that right 
were negatived. It was held by Sadasiva 
Aiyar, J., that the word “ property 
in para. 2 which is an alternative, 
to the para. 1 means right to property 
inferior to full ownership where such 
inferior rights alone are the subject 
matter in dispute, and the para. 2 ex- 
tended the privilege given by the para. 1 
only to oases where a claim regarding 
rights of Rs. 10,000 or upwards in value 
is involved indirectly though not direc- 
tly. Spencer, J., was of opinion that 
the claim must be one to or respecting 
property of Rs. 10,000 in value, and not 
a claim merely affiecting property of 
such value. In case a right of way or 
other easement is claimed by the owner 
of two adjacent houses one of the value 

(9) [1919] 4 P. L. J. 415=812 I. 0, 723=(1919) 
P. H. C. 0. 237. 

(10) [1917] 83 M. L. J. 481ai6 M. L. W* 
12=«40 1. 0. 680aa<1919| M. W. N, U4. 
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of Bs. 10,000 mi another ef the falue of 
Rs, 5,000 in two different suits over 
the land of a third person and is nega- 
tived by the decrees in the two suits, 
leave to appeal to the Privy Council will 
have to be granted in the one case and 
refused in the other if the contention 
of the applicant is accepted. I think, 
therefore, that the case does not fall 
under 01. 2, S. 110. 

If the contention on behalf of the ap- 
pellant had been accepted, it would 
have been necessary to send down an 
issue to the lower Court under 0. 45, 
B. 5, but in the present case the affi- 
davit filed on behalf of the applicant 
shows that the value of the building is 
Rs. 10,892, to which is added the value 
of the front portion of the land and the 
rear portion of the land to the extent 
of Rs. 2,075 and Rs, 1,866. Assuming, 
however, that the value of the building 
was Rs. 10,892, it is difficult to accept 
the value of the depreciation at Rs. 345 
only. If proper deduction on account of 
depreciation is made from the value of 
the building as given in the estimate 
of the Engineer on behalf of the appli- 
cant, the value of the building might 
come to less than Rs. 10,000. On the 
other hand the value of the property 
according to the affidavit of the Engineer 
on behalf of the opponent is Rs. 5,994 
only. Even if the extended construction 
sought to bo put upon 01. 2, S. 110 be 
accepted, I doubt whether the value of 
the property would bo Rs. 10,000 or 
more. It is, therefore, unnecesary to 
consider whether there is any substantial 
question of law involved in this case. I 
would, therefore, discharge the rules in 
both the applications with costs. 

V,B./R.K. Buie discharged. 
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Baker, J. 

Bayegavda Appellant. 

V. 

Bamlingappa Shidgavdappa — Res- 
pondent. 

Second Appeal No. 300 of 1927, De- 
cided on 23rd January 1929, against 
decision of Dist. Judge, Bijapur, in Ap- 
peal No. 45 of 1925. 

^ ^ (a) Limitation Act, Art. 141 — One rever- 
sioner suing to recover possession from 
widoW*s alienee within 12 years from 
widow’s death and impleading other rever- 
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sioner as defendant— -Latter submitting writ- 
ten statement after 12 years claiming his 
share — Latter’s claim is not barred by 
Art. 144 read with Limitation Act, S. 2S. 

Though a suit by one reversioner to recover 
possession of his share from the alienee from 
a Hindu widow would be barred under S. 28 
read with Art. 141 as being beyond twelve 
years from the death of the widow, yet when 
a suit is brought within the proper period of 
limitation by another reversioner and the 
other reversioner is made defendant in it and 
he in his written statement claimed posses- 
sion of his share, suoh a claim would not be 
barred by limitation in spite of the fapt that 
the written statement itself was pr'^ented 
after the lapse of 12 years ; 34 Bom. 91, Foil. ; 
26 M. L. J. 494 ,* d. 7. B, 1921 Bom. 803 ; 21 
Bom. 609, Dist. 35 Cal. 1065, Ref. [P 847 0 1,2] 

(b) Practice — Partition suit — Defendant 
claiming share need not be made co* plaintiff. 

It is not necessary in a partition suit that 
a defendant who claims a share in the pro- 
perty should be made a oo-plaintiff.[P 346 C 2] 

B. A. Jahagirdar — for Appellant. 

H. B. Oumaste — for Respondent. 

Judgment. — The facts of this case 
are that the plaintiff as purchaser of the 
rights of three out of the five reversioners 
of Amagowda sued to recover possession 
of his three-fifths share by partition 
from defendant 6 who was an alienee 
from Mahalingawa, the widow of Ama- 
gowda, and defendants 5 and 7 who are 
the reversioners as regards the remain- 
ing two-fifths share were added. Defen- 
dant 6 pleaded legal necessity for the 
sale. That was found against him. It 
was also found that he and not defend- 
ants 5 and 7 were in possession of the 
plaint property, and the first Court passed 
a decree in plaintiff's favour for posses- 
sion by partition of his three-fifths share. 
Defendants 6 and 7 asked in their writ- 
ten statement that they might be given 
their two-thirds share in the property. 
It was held their share was two-fifths, 
bat their claim was rejected on the 
ground that it was preferred for the first 
time more than twelve years from the 
death of the widow Mahalingavva, and, 
therefore, it was barred under Art. 141, 
Dim. Act. Defendant 6 did not appeal, 
and we are not concerned with the ques- 
tion of legal necessity. Defendants 5 
and 7 appealed, and the District Judge 
held that as defendants 5 and 7 were 
reversioners and not coparceners, they 
must sue for possession within twelve 
years of the widow's deaths and that 
their claim was put forward in their 
written statement, and that statement 
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was filed more than twelve years later, 
and that the olaim for partition was, 
therefore, barred. Defendants 6 and 7 
make this second appeal. The learned 
pleader for the appellants has relied on 
the case in Narsinh v. Vaman Venkatrao 
(l), in which this point was directly in 
issne. In that case certain watan lands 
belonging jointly to two brothers were 
let under a perpetual lease. After the 
death of the last owner his representa- 
tives brought a suit for the recovery of 
the lands let by him. The suit was 
against the heirs of the mortgagee of the 
lessee, the heirs of the lessee, and defend- 
ants 4 and 5 as the heirs of one of the 
two brothers to whom the property be- 
longed. Defendants 4 and 5 did not con- 
test the plaintiffs’ claim. The plaintiffs 
in this case were the representatives of 
one of two joint owners having a half 
share in the property, and defendants 4 
and 5 were the heirs of the other joint 
owner. 

The first Court allowed the plain- 
tiff's’ claim to the extent of their 
share, viz., moiety, on the ground that 
their claim to this extent was not time- 
barred. Against this decree both the 
plaintiffs and defendants 4 and 5 ap- 
pealed, the latter of whom in appeal 
claimed their share, viz,, the other 
moiety, which was awarded to them. 
The heirs of the mortgagee appealed con- 
tending that the claim of defendants 4 
and 6 was time barred. The High Court 
held that the claim of defendants 4 and 
5, which was put forward for the first 
time in appeal, was within time, because 
they being parties to the suit instituted 
within the twelve years during which 
their right to share in the watan pro* 
petty could be determined, the Court 
must deal with the matter in controversy 
so far as regards the rights and interest 
of the parties actually before it by the 
institution of the suit, and- it was fur- 
ther held that a party transferred from 
the side of the defendant to the side of 
the plaintiff was not a new plaintiff to 
whom the provisions of S. 22, Lim. Act 
would apply, following Nagendrabala 
Debya v. Tarapada Aoharjee (2). This 
case, which does not appear to have been 
quoted before the lower appellate Court, 

(1) [1909] 34 Bom. 91=4 I, Bom. 

L. R. 1102. 

(2) [1908] 85 Oal. 1065=«8 0. L. J. 586- c= 18 
a W. N. 186. 


is directly in point in the present case. 
The matter is discussed at p. 99 in the 
judgment of Scott, 0. J., in Narsinh v. 
Vaman Venkatrao (l). It is pointed out 
that time began to run from the death of 
Venkatrao in 1893, and defendants 4 and 
5 were upon the record of the suit as 
defendants at the date of its institution* 
It was held that though S. 28, Lim. Act 
would operate to extinguish the right of 
person who did not bring a suit within 
the period prescribed, it does not follow 
that his right would be extinguished if 
he were a party to a suit instituted by 
another within the prescribed period in 
which his right to the property could be 
effectually determined (p. 99) ; 

** The seoUon doos not say so, and we do 
not think that we odght to construe it as 
implying that this would be the case. Here 
the defendants were parties to the suit in- 
stituted within twelve years in which their 
rights to a share in this vatan property could 
bo effectually determined as against defend- 
ants 1 to 3, and the Court must deal with the 
matter in controversy so far as regards the 
rights and interests of the parties actually 
brought before it by the institution of the 
suit ; see S. 31, Civil P. 0., of 1882 and 
O. 1, B, 9 of the Code of 1908. There can to 
no doubt that if the defendants had been 
plaintiffs in the first instance no suoh argu- 
ment as wo have been discussing could have 
been put forward. But it appears from the judg- 
ment of the learned Judge of the appellate 
Court that he, for the purposes of the suit, 
treated them as co-plaintiffs although he did 
not amend the record by placing them among 
the plaintiffs and striking them out from 
among the defendants,’’ 

The High Court, then, following the 
case of Nagendrabala v. Tarapada (2), 
held that a party transferred to the side 
of the plaintiff from the side of defend- 
ant is not a new plaintiff to whom the 
provisions of S. 22, Lim. Act would apply, 
and exercised tbeir powers of amendment 
by putting the plaint in the shape in 
which the Judge of the lower appellate 
Court intended it to be at the time he 
delivered his judgment. It is not as a 
matter of fact necessary in a partition 
suit that a defendant who claims a share 
in the property should be made a co- 
plaintiff. On behalf of the respondents 
it is contended that the right of the de- 
fendants is barred by twelve years’ ad- 
verse possession on the part of the alienee 
from the widow as they instituted no 
suit within that period, and, tborefpre, 
S* 28, Lim. Act would apply, and reference 
is made to Valiapp<M> Chetty v. Suhra^ 
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manian Ohetty (3) ; Sakharam v. Trim- 
bdkrao (4), and Budesab v. Eanmanta 
(5). ^ far as the case of Valiappa 
Ghetty v. Subramanian Chetty (3) is 
concerned, 1 am of opinion that it has 
no application as it refers to a case in 
which one plaintiff was not represented 
by another, and he had not himself 
signed the plaint, and, therefore, there 
could not be considered to have been any 
presentation of a plaint by him. Sakha- 
ram v. Trimhakrao (4) is a case under 
S. 28, Lim. Act which held that where 
the right has been extinguished, that 
right cannot be pleaded as a defence in a 
suit brought by the plaintiff for a decla- 
ration that the land could be held free 
of assessment. So also Budesab v. Han- 
manta (5) is a case showing that adverse 
possession for more than twelve years by 
one claiming to hold land as its full 
owner not only extinguishes the title of 
the true owner, but creates a title by 
negation in the occupant which he can 
actively assert, if he lost possession, 
against the true owner. But none of 
these cases expressly deal with the spe- 
cial and rather unusual point which 
arises in this case, viz., whether although 
a suit by defendants 6 and 7 themselves 
to recover possession of their two*fifths 
share in the land in dispute from the 
alienee from the widow would be barred 
under S. 28, Lim. Act read with Art. 141 
as being beyond twelve years from the 
death of the widow, yet when a suit is 
brought within the proper period of 
limitation by another reversioner, which 
has happened in the present case, and 
the defendants are made parties to that 
suit, and in their written statement 
claimed possession of their two-fifths 
share, such a claim would bo barred by 
limitation. 

The case of Narsinh v. Vaman 
Venkatrao (l) deals directly with this 
point, and is a direct authority for 
the proposition that such a claim would 
not be barred provided the suit in which 
that written statement was put in was 
brought within limitation. Now it is 
not disputed that the suit of the plain- 
tiff was within twelve years from the 
death of the widow, and this being S 0 i 
and the defendants having been made 

(3) [19U] 26 M. L. J. 494^23 I. 0. 431 *= 13 

M.L.T. 842. 

(4) A. I. R. 1921 Bom. Bom. 694. 

(5> [ISae] 21 Bom. 1109. 


parties from the day of the institution, 
of the suit, the fact that their written 
statement itself was put in more than! 
twelve years from the death of the death 
of the widow would not, in my opinion, 
on the construction of Narsinh v 
Vaman (l), bo barred by limitation. The 
present is a suit in which the defend- 
ants* right to the property can bo effec- 
tually determined, and in all essentials 
it fulfils the condition provided by the 
remarks on p. 99 of that case. In these 
circumstances, as Narsinh v. Vaanan (1) 
has never been overruled or dissented 
from, I am bound to follow it, and to 
hold that the claim of defendants 5 
and 7 to recover their two-fifths share 
in the property as reversioners of the 
widow is not barred by limitation. I 
do not think that in the circumstances it 
is necessary that they should be made 
co-plaintiffs along with the plaintiff’ as 
this suit, as the plaint shows, is a parti- 
tion suit in which the share of all de- 
fendants can bo determined and awarded 
to them on their payment of the neces- 
sary Court-fee. This, however, is a 
minor matter as on the Calcutta case 
which has already been quoted their 
claim would not be barred (I refer to 
Nagendrabala v. Tarapada (2) even if 
this alteration were made. The result 
will bo that the decree of the lower 
Courts must be set aside and a decree 
passed entitling defendants 5 and 7 to 
possession of the remaining two-fifths 
share in the suit property with mesne 
profits from defendant 6 who is in pos- 
session, subject of course to the payment 
of the necessary Court-fee on the value 
of the property to bo determined by the 
lower Court under 0. 20, R. 12, Cl. (2), 
Civil P. C., together with costs in this 
Court and in the lower appellate Court 
to be paid by defendant 6. 

s.n./r.k. Decree set aside* 
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Baker, J. 

Vatsalabai Vinayak and another 
pallants. 

V. 

Vasudev Vishnu — Respondeat 1. 

Second Appeal No. 458 of 1927, De- 
cided on 29th January 1929, against de- 
oision of Dist. Judge, Batnagiri in Appeal 
No. 312 of 1925. 

Hindu Law — Widow's estate — Reversioner 
executing deed declaring widow to be ab- 
solute^ ttwner he having no interest therein 
— Pro^rty after widow’s death passes to re- 
versioner and not stridhan heirs. 

A Hindu died separate leaving his widow 
and a brother. The brother executed a far- 
khat giving to widow the self-acquired estate 
belonging to the deceased in these terms. "We 
hereby declare that we have no right, title 
and interest whatsoever in the said property 
under any oiroumstanoes whether you adopt a 
son and give it to him or whether you give it 
to your daughter or whether you alienate to 
anybody In any way as full owner thereof.** 
After widow’s death the brother claimed as 
reversioner and the granddaughter of the 
widow brought a suit claiming as the stridhan 
heir. 

Held : that the farkhat cannot be regarded 
as a family arrangement by which the brother 
gave these properties to the widow in gift, for 
the reason that he had no interest which he 
could transfer by way of gift or otherwise. 
The expressions in the farkhat are merely de* 
signed to show that the brother had no claim 
upon this property, and that the widow took 
this property which belonged to her husband 
as her husband’s heir. Therefore it could not 
be her stridhan, as it would be property in- 
herited by her from her husband. Under the 
ordinary Hindu Law she takes a widow’s 
estate in it, and on her death it would revert 
to her husband's heirs : 23 Mad, 504, Dtst, ; 
3i AIL 234 (P. C,), ExpL and £iel, on, 

[P 350 C 1. 2] 

H, C, Coyajee and K, A, Padhye — for 
Appellants. 

O, Thakor and O. B, Chitale — for 
Respondent 1. 

Judgment. — This case involves a 
point of Hindu law. The facts are sim- 
ple, and are set out in the judgments of 
the Courts below. The plaintiffs, who 
are the granddaughters of one Parvatibai, 
sued to recover possession of the plaint 
property, their case being that the pro- 
perty is the stridhan property of Parvati, 
that Parvati 's daughter Dwarkabai died 
during the lifetime of Parvati leaving no 
male issue, and plaintiffs as her daughters 
are Parvatibai's heirs. The defendants 
who are respectively the brother of the 
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husband of Parvati, and his son, oontend 
that on the death of the widow, they as 
reversioners of the husband of Parvatii 
are entitled to the property. It is ad- 
mitted that if the property is the stri- 
dhan property of Parvati, her grand- 
daughters, the present plaintiffs, are the 
heirs, whereas if it was property of her 
husband, the defendants are the heirs. It 
seems that the husband of Parvati, and 
his brother, defendant 1, were separate, 
and after the death of Pandurang, the 
husband of Parvati, who died in 1894, a 
farkhat was passed between Parvati and 
defendant 1 and his son. This is Ex. 38, 
and the decision of this case will depend 
on the construotion of that document. 
The first Court was of opinion that the 
language of the document was perfectly 
clear, and conferred an absolute estate on 
Parvati in the share allotted to her. He, 
therefore, awarded the plaintiffs* claim. 
On appeal the District Judge of Ratna- 
giri was of a contrary opinion, and ho, 
therefore, ordered the suit to be dis- 
missed. Plaintiffs make this second ap- 
peal. 

Exhibit 38, which is a partition deed 
dated 20bh January 1902, passed by the 
present defendants to Parvati, the widow 
of the deceased brother of defendant 1, 
Pandurang, recites that Pandurang was 
the sole owner of certain properties, and 
had become separated from the defen- 
dants 12 years before his death, his 
death having occurred seven years before. 
It then proceeds to allot certain property 
to Parvati subject to the payment of cer- 
tain family debts. The important portion 
of the document is the concluding para- 
graph which states : 

"We hereby deolare that we have no right, 
title and interest whatsoever in the said pro- 
perty under any oiroumstauces whether you 
adopt a son and give it to him or whether you 
give it to your daughter or whether you alie- 
nate to anybody in any way as full owner 
thereof," 

The learned Judge of the first Court 
was of opinion that this conferred an ab* 
solute estate in the share allotted to her. 
The learned Judge of the appellate Court 
held that Ex. 38 could not be considered 
to alter the character of the property for 
intestate succession. He says : 

"I grant that, in her lifetime, Bx, $8 gave 
Parvati an absolute right over the property. 
She could have alienated the same or given 
away the same to anyone. 1 also grant that 
as she was given an absolute power of dis- 
posal, she could have evet made a will about 



1RR9 VatsaIiA^ai v. Vasud^o (Baker, J*) Bombay S49 


the property according to her pleasure. But 
in the absence o! any alienation by her in her 
lifetime or any will made by her about its dis- 
position, I think the property remained as the 
property held by Parvati as widow of Pandu- 
rang and inheritable by her husband’s heirs 
and not her stridhan heirs, see Kanni Ammal 
▼, Ammakannu Ammal (1) and Debi Mangal 
Prasad Singh v. Mahadeo Prasad Singh (2j.” 

can only read in Ex. 88 an intention to 
authorize Parvati to alienate or give away the 
property in her lifetime or to will it away, but 
no intention to alter the character of the pro- 
perty so as to make it descendible to her stri- 
dhan heirs in case of intestate succession.** 
Now of the two cases before the, learned 
District Judge, Kanni Ammal v. Amma- 
kannu Ammal (1) has not been referred 
to in arguments, and seems to have a 
very remote bearing, if any, on the point 
before the Court. It lays down that 
while one of two daughters cannot by any 
alienation alter the character of the 
daughter's estate so far as the right of 
survivorship or that of the reversioners 
is concerned, she may alienate her interest 
in the property or have that interest 
taken in execution of a decree against 
her. The bearing of this in the present 
case is not clear to me, and I need not 
further refer to this case. The other 
case, which is a Privy Council case, Debi 
Mangal Prasad Singh v- Mahadeo Pra- 
sad Singh (2), lays down the following 
proposition. According to the Mitak- 
shara, there is no substantial difference 
in principle between a woman’s property 
acquired by inheritance and that ac- 
quired by partition It was held, there- 
fore, reversing the decision of the Courts 
in India that the share which the mother 
in a joint Hindu family obtains after the 
death of the father on partition of the 
joint family property between the mother 
and the sons, is not her stridhan, but is 
given her for her maintenance, and on 
her death it devolves upon the heirs of 
her husband and not upon her own heirs. 
The Privy Council in this decision after 
referring to the cases by which it was 
held that property acquired by inherit- 
ance by a woman from her husband is of 
the same nature as property acquired on 
partition say (p. 242) : 

**lf the share given to a widow on partition 
is given to her as a substitute for that to 
whiob she would be entitled upon inheritance, 
then, according to the foregoing authorities, it 
would seam reasonable that it should follow 
the same rule of descent and revert on her 

(1) [18993 S3 Mad. dO'=:lO 268. 

(2) [1911] 34 All.;i34«U I.C. 1000=39 I. A. 

121 (P.O.). ^ 


death to her hu8band*8 heirs* If, on the other 
hand, it is given to her by way of provision 
for her maintenance, it seems equally reason- 
able that when the necessity for her mainten- 
ance has ceased the property should revert to 
the estate irom whicn it was taken. Of course, 
the members of a joint family ejecting a par- 
tition may agree that a portion of the property 
shall be transferred to the widow by way of 
absolute gift, as part of her stridhan, so as to 
constitute a provision foi her stridhan heirs ; 
but, in the absence of any such intention, 
their Lordships do not feel justified in putting 
property acquired by a widow, on a partition 
of the joint estate, upon a footii^ different 
from that on which property coimhg io her by 
way of inheritance has been placed.** 

It follows, therefore, that the share ac- 
quired by a widow on partition does not 
become her stridhan, but should be re- 
garded in the same light as property ac- 
quired by her as heir of her husband, 
unless there is an express intention to 
the contrary, and the learned counsel for 
the appellants has rested his case mainly 
on the passage of the judgment of the 
Privy Council that I have just read, 
which is at the bottom of p. 242. The 
present case is not precisely a case of in- 
heritance or of partition. Prom the 
terms of Ex. 38 it would appear that the 
necessity of a partition or rather of a 
partition deed between the brother of 
Pandurang and the widow of Pandurang,. 
arose in this way. Although Pandurang 
was separate, as the document recites ^ 
from his brother, and although the pro- 
perties had been acquired by his exer- 
tions and were practically his self-ac- 
quisition, the documents relating to 
them, appear to have been in the names 
of other members of the family. This 
will be found in the earlier portion of 
the farkhat. It recites : 

“While we were living jointly your husband 
the deceased Pandurang Vishnu acquired pro- 
perties by his own exertions. The sale-deed 
as well as mortgage-deeds of the said proper- 
ties were taken in the names of those who> 
were present at home on various occasions but 
irrespective of these documents your husband 
Pandurang is the sole owner of the said pro- 
perty. We acquired nothing by our own exer- 
tions.** 

The effect, therefore, of this farkhat is* 
to admit that these properties are the 
seif acquisition of Pandurang, and al- 
though the deeds may be in the name of 
other members of the family, they as 
matter of fact have no right to the pro* 
perty. Now thi^ is not precisely, in my 
opinion, a partition of a joint estate, but 
rather a recognition by the members that 
these properties are the separate self-ao- 



350 Bombay 

quisitioQS of Pandurang, and as such 
would belong to him solely, and on his 
death, as he died separate from his bro« 
thers, his widow would succeed to them 
in the ordinary course under Hindu law, 
but she would under Hindu law succeed 
to them as the heir of her husband, and 
would only take a widow’s estate in re- 
gard to them as laid down by the Privy 
Council in Debi Mangal Prasad Singh 
V. Mahadeo Prasad Singh (2). The argu- 
ment of the learned counsel based on the 
observations of the Privy Council at p. 
242 is based on a partition by the mem- 
bers of a joint family agreeing that a 
portion of the property should bo trans- 
ferred to the widow by way of absolute 
gift. 

It seems to me that in order that there 
should be a transfer by the other mem- 
bers of the family of any property to the 
widow by means of an absolute gift, we 
must presuppose that the other members 
of the family had an interest in the pro- 
perty which they could transfer. I can 
quite see that supposing certain proper- 
ties were the joint property of the family, 
so that the persons executing the farkhat 
had an interest according to their shares 
in that property, they can very well 
transfer it to the widow in any way they 
chose by resigning all their rights in it, 
and thus making it her absolute property, 
and that it can be contended in such cases 
that such property would form her stri- 
dhan. But this is not quite a case of 
that character. As I read the farkhat, 
the admissions of the defendants would 
show; that the properties which they 
Were transferring to the widow were 
properties in which they never had any 
interest from the beginning, that is to 
say, these properties were the absolute 
property of Pandurang. They were his 
self-acquisitions, and the other members 
of the family even in the period of joint- 
ness had no interest in them as they 
have admitted. What then is the result? 
The result, as it seems to me, is that the 
last paragraph of the Ex. 38, which I 
have already given, cannot be regarded 
\s a family arrangement by which these 
persons gave these properties to Parvati 
in gift, for this reason that they had no 
Interest which they could transfer by 
way of gift or othetwise, for you cannot 

course make a gift of that which does 
lot belong to you. The expressions at 
ihe end of the farkhat are merely designed 
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to show that they have no claim upon 
this property, and it seems to me tha"- 
Parvati took this property which be 
longed to her husband as her husband’i 
heir. If that is so, it could not be he: 
stridhan, as it would bo property in 
herited by her from her husband. Dndei 
the ordinary Htndu law she takes e 
widow’s estate in it, and on her death il 
would revert to her husband’s heirs. 

For those reasons I am in agreement 
with the view taken by the learned Dis- 
trict Judge, but not perhaps for precisely 
the same reasons. I admit that until a 
very short time ago I was prepared to 
hold that the concluding paragraph of 
Ex. 38 evidenced such a family arrange- 
ment as is referred to in Debi Mangal 
Prasad Singh v. Mahadeo Prasad Singh 
(2) by the Privy Council (p. 242), but on 
reading Ex. 38 again, I am decidedly of 
opinion that the admissions made by the 
male executants of that document show 
that they did not assert any title at all 
in those properties which were handed 
over to Parvati, and as I have already 
said, there cannot be any question of a 
gift of property which does not belong to 
you. Therefore the property must be 
taken to be property inherited by her 
from her husband, and that being so, 
under the ruling of the Privy Council, 
the property at her death would descend 
in the ordinary course, and does not be- 
come her stridhan. 

"For these reasons I confirm the decree 
of the lower appellate Court and dismiss 
the appeal with costs. 

M.n./r.K. Appeal dismissed. 
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Marten, C. J. and Murphy, J. 

Chandulal Eanhayalal and another 
— Plaintiffs — Appellants. 

V. 

Nagindas Bapubhai and others — De- 
fendants— Re spondents. 

First Appeal No. 454 of 1926, Decided 
on 26th February 1929, against decision 
of Ist Class Sub- Judge, Dhulia, in Civil 
Suit No. 402 of 1923. 

« (a) Civil P. C., O. 23, R. 3— Parties, 
tome of whom were minors, arriving at com- 
promite—Court asked to tatitfy Ittelf that 
compromise it for minor't benefit-*Affi- 
davit by next friend or guardian that he 
contidert compromite to be lor minor’t be- 
nefit thould be filed— In heavy catet coun* 
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••el shikuld ttate that Sit hit opinion compro- 
mite it for iotnor*a benefit. 

Where the parfelet to a suit ’(aome of whom 
are minors) arrive at a cempromise, and pre* 
eent it to the Oonrt for passing decree in 
terms of it, asking the Court to satisfy itself 
that the compromise is for the benefit of the 
minors, there should be an afiidavit from the 
next friend of the minor plaintifi and the 
guardian of the minor defendants stating (if 
it be the fact) that he considers the proposed 
compromise to be for the benefit of the parti- 
cular minor or minors and stating some 
grounds on which he bases his opinion. Fur- 
ther in heavy oases there should be an 
opinion of counsel or else a statement of 
counsel at the Bat that in his opinion the 
oompromise is for the benefit of the minors. 

[P 351 C 2] 

(b) Civil P. C., O. 23, R. 3— Court is not 
obliged to pats formal decree in exact terms 
of compromise. 

Where parties to a suit arrive at a oompro- 
mise and present it to the Court, it is entirely 
erroneous to suppose that the Court is obliged 
to pass a formal decree in the exact form 
which the parties propose. [P 352 C 1] 

(c) Civil P. C., O. 23, R. 3— Court does not 
make declarations based on compromise 
arrived at by parties. 

Where parties to suit arrive at a oompro- 
mise, a Court does not make declarations 
based on such compromise, because the Court 
not having heard the case is not in a position 
to form its own opinion as to the merits of 
the case. [P 352 0 2] 

B. W» Desai — for Appellants. 

M. H. Mehta — for Kespondents. 

Marten, C. J. — This is an applica- 
tion to compromise this First Appeal 
No. 454 of 1926. All the parties to the 
original suit are, however, not before us. 
The parties to the appeal cousist of 
plaiutitis 1 aud 2 and defendants 2 and 
11-16. Consequently we have not before 
us defendants 1 and 3 to 10 and 17 to 20. 
We are, however, informed that owing 
^0 the course this litigation has taken, 
these latter defendants are not necessary 
for the purposes of the present appeal aud 
the proposed oompromise. What we 
are asked to do is to sanction the oom- 
promise ou behalf of the minors, viz., 
plaintiff 2 and defendants 14, 15 and 16. 
Their respective interests are in conflict. 
The litigation oonoerns the family pro- 
perty descending from one Murardas 
Basikdas, who had four sons. The plain* 
tiff’s contention was that there was 
never any partition between these four 
sons of Murardas. In that contention 
however, they were defeated in the Court 
below. They have now accepted tbat«de- 
oisiOn, and it is on itbat basis that de* 
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fendants 1 and 18 to 20, who are the 
descendants of a son Goverdhandas, are 
not concerned with, at any rate, that por- 
tion of the appeal. (Judgment then dis- 
cussed evidence and turned to consider 
whether the oompromise was for the be- 
nefit of the minors). We appreciate here 
that the minors in each case have adult 
relatives, who prima facie have the same 
interests as the minors, and that as the 
rival parties have agreed to this oompro- 
mise, therefore prima facie grounds for 
assuming that it is in the interedtii of the 
minors as well as of the adults on either 
side that this oompromise should be 
effected. 

But the parties seem to be labouring 
under a misunderstanding as to the true 
position of the Court. This Court has 
to be satisfied that the particular oom- 
promise is for the benefit of the minors, 
and the practice that I have been accus- 
tomed to in England as well as on the 
original side of this Court is that there 
should be an affidavit by the guardian of 
the minors to that effect, and that in 
heavy oases there should be an opinion of 
counsel, or else a statement by counsel 
at the bar that in his opinion the com- 
promise is for the benefit of the minora 
But we have no such affidavit here. 
There is no such opinion of counsel in 
writing and I am not aware that counsel 
are even prepared to give that opinion 
at the Bar. One reason apparently is 
that the precise grounds on which the 
oompromise is for the benefit of the res- 
pective minors are by no means clear. 
For instance, one may infer that the 
debts of the business are such that it is 
to the pecuniary interests of the plain- 
tiffs to abandon any interest in the busi- 
ness, and also to abandon any claim to a 
share in certain joint assests of the sub- 
branoh of Bapubhai in order to escape 
the liability to pay the debts of the 
business. But that of course is a ques- 
tion of figures. We are told that the 
figures cannot be ascertained until the 
(Dommissioner has investigated the 
matter. 1 am not, however, referring to 
annas and pies. I am .referring to an 
approximate statement of what the debts 
of the business are likely to be. For, 
until we know whether any debts at all 
have been incurred,, and approximately 
what the shares of the infants are likely 
to be the Court is entirely in the dark. 
Speaking for myself, I object to sanotion- 
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ing a oompromise on behalf of infanta 
with the material facts left in what 1 
may describe as a fog. 

Therefore in oar opinioni there should 
in this case be an affidavit from the next 
friend of the plaintiffs and the guardian 
of the minor defendants stating (if it be 
the fact) that he considers the proposed 
compromise to be for the benefit of the 
particular minor or minors, and stating 
some grounds on which he bases his opi- 
nion. In particular it should be stated by 
one side or the other what approximately 
is the amount of the estimated loss in the 
particular business. So, too, one would 
like to know what would be the general 
pecuniary effect of this proposed com- 
promise so far as regards the minor plain- 
tiff and so far as regards the minor de- 
fendants. I say this because we are 
asked to alter the decision of the Judge 
in the Court below, and to say that there 
was a complete partition not only bet- 
ween the four main branches, but also as 
between the plaintiffs and Nagindas 
inter se. 

Next I turn to the decree which we 
are asked to pass. There the parties 
seem to be under another misapprehen- 
sion, and that is that this Court is ob- 
liged to pass a formal decree in the exact 
form which the parties propose. That, 
to my mind is entirely erroneous. The 
parties, for instance, may draft a decree 
which no self-respecting Court would 
dream of passing. Under those circum- 
stances there is no legal obligation on the 
Court to put on its records a decree 
which would bo a reflection on its com- 
petence. In this particular case the pro- 
posed decree is generally speaking, in 
very confused terms. For our guidenoo 
we would, in the first place, ask the 
parties to number in consecutive para- 
graps the preliminary decree of the 
learned Judge at p. 10 of the paper book, 
and then to show either by red ink alte- 
rations, or else by another full draft, 
exactly what will be the effect of the 
preliminary decree passed by the learned 
Judge as varied by the proposed consent 
order. I say this because this prelimi- 
nary decree is an extremely long docu- 
menl. The proposed variations also run 
to a considerable length, and as at pre* 
sent advised I think it would give a 
great deal of unnecessary labour to any- 
body who wishes clearly to ascertain 
what is the effect of the joint orders, if 
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he had to read first the preliminary de* 
cree, and then the document we have 
now before us. 

Then another matter, which, so far as 
the form goes, I object to is this. Speak- 
ing generally, the practice on the Chan- 
cery Side is that the Court does not make 
declarations by consent. And that is 
for a very good reason, viz., that the 
Court not having heard the case is not 
in a position to form its own opinion as 
to the merits of the case. So, speaking 
generally, the Chancery Courts refuse tc 
do that. Nor is there any real necessity 
to do it. It is easy to frame a decree by 
which in lieu of any declaration it is said 
that the parties agree to a particular 
legal situation, and then the operative 
part of the order, if anything substantial 
is to be done, can be framed in the ordi- 
nary way. Similarly, I do not like the 
expression that “this Court reverses the 
finding of the lower Court,*’ when in fact 
we have not to decide whether the 
learned Judge is right or wrong. If, for 
instance, this case was argued out it 
might be that we should hold the learned 
Judge’s decision to be perfectly right. 
That we cannot say at present. The 
parties may, however, substitute their 
agreement for the formal decision of the 
Court. Therefore, instead of using the 
word “reverses,” it is quite simple to 
say that by consent that finding, or that 
particular part of the order, is discharged. 

We will, therefore, direct the parties 
to re-draft this proposed decree so that it 
can be put in a form which satisfies the 
conditions I have mentioned. Very often 
in cases of this sort it is convenient to 
set out in a schedule the precise com- 
promise the parties have agreed to, and 
then in the order itself merely to state 
what the parties actually want as an 
operative order, e. g , for payment of 
money. But as we are asked to vary a 
preliminary decree and some of the 
parties are not before us, that course 
may not be available here. On the other 
band, we must get some document which 
clearly expresses the exact form of the 
final decree 
Murphy, J. — I agree. 

S.N./r.K. Order accordingly^ 
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Bakeb, J. 

Monjiram Indraohandra — Applicant. 

V. 

Maneklal Mansukhbhai Seth — Op- 
ponent. 

Civil Appln. No. 616 of 1928, Decided 
on 11th February 1929. 

:{« (a) Civil P. C,, S. 107 -7 Even under 
S. 107, a person, who was nol*a party to ori- 
ginal suit, cannot be added as respondent by 
appellate Court — Civil P. C., O. 41, R. 20 . 

A person, who was not a party to the ori- 
ginal suit, not only cannot be added as a res- 
pondent by the appellate Court under O. 41, 

R. 20, but he cannot be so added even under 

S. 107, as that section being expressly subject 

to such conditions and limitations as may be 
prescribed, is subject to the conditions ot 
R. 20, O. 41 • 3 P. L. J. 409; 8 C. W. N. 404, 
not Foil; A. I. R. 1925 All, 768; A, I, R. 1923 
Lah. 490, Foil.; A. I, B. 1921 Mad. 172 (P.B.), 
Expl. and DtsL [P 354 0 1] 

(b) Civil P. C., O. 1 , R. 10 — In suits for 
compelling registration third parties cannot 
be added as parties. 

In a suit which is merely for compelling the 
registration of a certain document, it is not 
open to third parties to come in and say that 
the document should not be registered and so 
they cannot be added as parties to the suit. 

[P 354 C 2] 

H. G. Goyajee with Lakhia and Go , — 
for Applicant. 

G. N Thakor with Madhavji and Go. 
— for Opponent. 

Judgment. — The facts of this appli. 
cation are a little unusual. It is an ap- 
plication by the firm of Monjiram Indra- 
chandra at Calcutta to be added as res* 
pondents in First Appeal No. 514 of 1927 
from the decree of the First Class Sub- 
ordinate Judge at Ahmedabad. The firm 
is not a party to the original suit. The 
facts are that the applicant firm Monji- 
ram Indraohandra obtained a decree in 
the Calcutta High Court for a large sum 
against the respondent in the appeal, 
Nagarsheth E. Manibhai. The decree 
was transferred for execution to Ahraeda- 
bad, and while proceedings in execution 
were going on, the Court ordered certain 
property to be attached, but a few days 
prior to the attachment the respondent 
sold the property to the appellant, Sheth 
Maneklal. For certain reasons which 
I need not go into now, there was delay 
in registering the sale-deed, and ulti- 
mately the [Registrar refused to register 
it. Thereupon the vendee Sheth Manek- 
ial brought Suit No. 44 of 1927 in the 
1929 B/45 


Court of the First Class ouvuiuiuabti 
Judge at Ahmedabad against the vendor 
Nagarsheth under S. 77, Registration Aot, 
for a decree directing the document i;o 
be registered. This suit was dismiss^ 
by the First Class Subordinate Judge. 
The defendant did not appear. The plain- 
tifi appealed to this Court, First Appeal 
No. 514 of 1927, and the firm Monjiram, 
who are creditors of the respondent, apply 
to be added as respondents to the appeal 
on the ground that the transaction bet- 
ween their judgment-debtors Nagarsheth 
and the plaintifi-appellant Maneklal is 
collusive and intended to prevent them 
from realizing the amount of their decree. 
Under O. 41, R. 20, Civil P. C., the ap- 
pellate Court has power to aid as respon- 
dent to the appeal any person who was a 
party to the suit in the Court from whose 
decree the appeal is preferred and who 
has not been made a party to the appeal 
and is interested in the result of the ap- 
peal. It is obvious that the present ap- 
plicants not having been parties to the 
suit in the present case, do not fulfil this 
condition, but the learned counsel for 
the applicants has referred to 8. 107, 
Civil P. C., as giving this Court juris- 
diction to add his clients as parties even 
though they may not have been parties in 
the original suit. S. 107, Cl. (2), says : 

"*Subjeot as aforesaid, the appellate Court 
shall have the same powers and shall perform 
as nearly as may be the same duties as are 
conferred and imposed by this Code on Courts 
of original jurisdiction in respect of suits in- 
stituted therein.” 

And it is argued that under this pro- 
vision the Court has power to add as a 
respondent in the appeal a person who 
was not a party to the original suit. He 
has referred to the case in Hemangini 
Debi V. Haridas Banerjee (1) in which 
on a probate matter a party was added, 
and the Court held that both under 
S. 107, Civil P. C., 1908, and under its 
inherent powers, an appellate Court has 
power to add as parties to the suit per- 
sons who were not parties in the first 
Court, and reference is made to Gyana- 
nanda Asram v. Kristo Ghandra Muk- 
herji (2). There is direct authority to 
the contrary in Shiam Lai, Joti Prasad 
v. Dhanpat Bai (3), which lays down 
that under 0. 41, R. 20, Civil P. C., the 

(1) [1918] 3 P. L J. 409=6 Pat. L, W. 46=2 
46 I. 0. 398=(1918) P. H. C. 0. 276. 

(2) [1901] 8 C. W. N. 404. 

(8} A. I. R. 1925 All. 768=47 AH. 863. 
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appellate Court has power to implead in 
the appeal a person who was a party to 
the suit but who has not been made a 
party to the appeal, but under that rule 
a Court has no power to implead a per- 
son who was no party to the original suit 
at all. That case follows Pachkauri 
Bant V. Khilawan Ghaube (4). 

There is a reference in the judgment to 
8. 107, Civil P. C., but the Court held 
that gives an appellate Court the same 
powers, generally speaking, as the trial 
Court. The learned counsel for the ap- 
plicants has referred in his reply to 
Baluswami Aiyar v. Lakshmana Aiyar 
(5), in which it was held that even if 
O. 41, R. 20, does not apply, 0. 1, R 10, 
also applies to appeals by force of S. 107, 
Civil P. C. It is to be noticed, however, 
that the party so added had been a party 
to the original suit, but as he was a pro 
forma defendant it seems to have been 
argued that he was not a person interested 
within the meaning of 0. 41, R. 20. The 
view of the High Courts, therefore, ap- 
pears to differ as to whether a person 
who was not a party to the original suit 
can be added as a respondent in the ap- 
peal. The Lahore High Court* has fol- 
lowed the same view as the Allahabad 
High Court. In Haliman v. Nur Muham- 
mad, A. I. B. 1923 Lah. 490 it was 
held that an appellate Court has power 
to implead only such persons as were 
parties in the trial Court and were not 
made parties to the appeal but not those 
who were complete strangers to the suit. 

I should be disposed to hold that as 
S. 107, Civil P. C., is expressly subject 
to such conditions and limitations as may 
be prescribed, it must be subject to 0. 41, 
R. 20, and, therefore, in order to enable 
i party to be added in appeal it is neces- 
sary that he should satisfy the conditions 
)f 0 41, R. 20, i. e , he should be a party 
io the suit in the Court from whose 
lecree the appeal is preferred and should 
36 interested in the result of the appeal, 
[t appears to me that very great oompli- 
Mfctions would arise if third parties were 
added in appeals as they would neces> 
sarily, in a large number of oases, raise 
points of fact which have never been 
considered by the Court below. Assum- 
ing, however, that although the appli- 

(4) [1914] 87 All. 67=*2S I. 0. 25=-12 A. L. J. 

1J77. 

(5) A. 1. R. 1921 Mad. 172=^44 Mad. 605 
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cants do not fulfil the conditions pre 
scribed by 0. 41, B. 20, as they were not 
parties to the suit, it would be open tc 
this Court to add them in second appeal 
on the merits I do not think this is 8 
case in which they should be so added 
The suit from which the appeal is pre- 
ferred is merely a suit to enforce regis- 
tration of a document which has beer 
passed by the respondent to the ap- 
pellant in the appeal. There is nc 
provision under the Registration Act 
by which a third party can inter- 
vene, and prevent a document passed 
by one person to another being regis- 
tered. The applicant firm is not 8 
party to the transaction between the ap- 
pellant and the respondent, nor can the- 
mere fact of registration make the docu- 
ment operative as against the applicant- 
firm if he succeeds in showing in a suit 
or otherwise that it is a collusive tran- 
saction entered into with a view to pre- 
vent him obtaining satisfaction of his 
decree. 

At the present stage we do not 
know anything about the merits of the 
case. On behalf of the appellant in this 
case it is contended that the sale-deed 
was passed in consequence of an equit- 
able mortgage which had been created 
by the respondent in favour of the ap- 
pellant on the property attached in pur- 
suance of the Calcutta High Court’s de- 
cree, this equitable mortgage being prior 
to the decree obtained by the applicants 
in this miscellaneous application. That, 
however, is a question to be determined 
elsewhere. It has been argued by the- 
learned counsel for the applicant that 
nobody is prejudiced by his being added,, 
and that inasmuch as the respondent did 
not appear in the first Court, where the 
suit was dismissed on a point of law he- 
will not appear to contest the appeal^ 
and it is possible that the decree of the 
lower Court may be reversed, there being 
no opposition by the respondent. There 
might be more in this argument if the* 
appeal turned on a question of fact. It, 
however, turns on a question of law, and 
I am not prepared to suppose that a deci- 
sion on a question of law would be upset, 
if it were correct, because there was no 
support to the judgment of the lower 
Court on behalf of the respondent. It is 
open to the applicant to bring a suit for 
a declaration that this sale-deed cannot 
affect any interest i£ the property which. 
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he may have* At present he is only in 
the position of an attaching creditor, and 
cannot be said to have any interest in the 
property. And apirt from this, it has 
been stated by the learned counsel for the 
^applicant that there is at the present 
time a suit pending on the original side 
of this High Court based on the equit- 
able mortgage brought by the appellant 
in this appeal against the respondent to 
which the firm of the applicant is made 
a party, and in this suit no doubt the 
applicant will have the opportunity of 
eaying again anything against the vali- 
dity and genuineness of this equitable 
mortgage that he may have to say. 

A technical point has been raised that 
the application has been made by a per- 
son who does not hold a power-of-attorney 
«from the applicant. Bub I need not con- 
eider this. As a matter of fact there are 
two aflSdavits both of which apply for 
the addition of the firm as a respondent, 
hut though they contain a prayer for this 
addition, they are really only affidavits, 
and the application is presented by the 
solicitors. But on the merits and on the 
law I am of opinion that this is not an 
application which should be granted, first 
because I do not think that under 0. 41, 
E. 20, Civil P. 0., which must be held to 
govern S. 107, following the rulings of the 
Allahabad and Lahore High Courts, that 
the applicants who were not parties to 
the original suit, can be added as respon- 
dents. And it is also open to doubt, al- 
though I do not wish to decide that ques- 
tion, which is a question for argument, 
whether they have an interest in the result 
of the appeal, and on the merits I do not 
^think that in a case of this character, 
which is merely a suit for compelling the 
^registration of a certain document, it is 
open to third parties to come in and say 
that the document should not be regis- 
tered. For these reasons I discharge the 
irnle with costs. 

Sule discharged, 
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Mabtbn, C. J. and Mubphy, J. 

B. B. & 0, I. Bailway — Appli- 
cant. 

V. 

Mahmadbhai Bahimbhai and an- 
o/fter— Opfonentg. 

Civil Bevn. Appln. No. 35 of 1928, 
JDecided on 14th Delember 1928. 


Railways Ael, S. 72 — Goods oonsigaod 
under risk* note H with additional rates for 
carriage be pat cel or passenger train*— 
Goods not forwarded by either — Company 
held liable for lost due to delay. 

M consigned goods under risk'note M and 
paid special rates for carriage of goods by 
parcel or passenger train. After a certain 
distance consignment was forwarded by 
goods train. Consequently consignment ar- 
rived late causing deterioration of the goods. 

Held: that the company was liable to pay 
damages for tbe breach of contract and goods 
were not covered by risk-note JET as the condi- 
tions of contract as to the manner in which 
the goods were to be carried was not com- 
plied with : Ounyon v. South Eastern and 
Chatham Railioay Companies* Managing Com* 
mtttee, (1915) 3 K, B, 370, Foil, ; Foster v. 
Western Ry,t (1904) 2 K» B, 806, Dist, 

[P 366 0 3] 

J. (?. Mody — for Applioant. 

H. D. Thakor and Little A Co# — 
for Opponents. 

Marten, C. J. — The plaintiff trader 
in this case having to send certain 
oranges over the 6. I. ’P., and B. B A 

C. I. Railways to Ahmedabad paid a 
special rate in order to ensure them be- 
ing sent by a passenger or by a parcel 
train. The goods came over the Q. I. P. 
Railway, and reached Surat on the 
B. B. and 0. I. Railway. There the 
waggon containing the plaintiff's goods 
was detached, and was forwarded not by 
a parcel train, but by a goods train, and 
that goods train arrived at Ahmedabad, 
the final destination, some ^fourteen 
hours after the time at which the next 
parcel train would have arrived. Fur- 
ther, if the company had forwarded the 
goods from Surat by the next passenger 
train, then they would have arrived even 
earlier than by the next parcel train. 
The railway eompany rely in their de- 
fence on the risk-note in form “ H ’* 
and say they are thereby protected be- 
cause there was no wilful neglect on 
their part. 

Now, the learned Judge has taken tbe 
view that in forwarding these goods by 
goods train the railway company broke 
their contract, and that it was a mate- 
rial term of the contract that the goods 
being perishable goods go by passengw 
or parcel train. In this finding, he is 
clearly supported by the English autho- 
rity of Ounyon v. South Eastexn 
and Chatham Bv. Companies Manage 
ing Committee (1). There, there was a 

(1) [191613 K.B. 370«84L. J. K. B, 1318 

^ 91 T, li. ». % m 
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speoial ooQ);raot to send cherries from 
l^ttingbourue ia Kent to Glasgow in 
Sootland by passenger train, for which a 
special rate was paid. The goods reached 
Bondon by passenger train but in tran- 
sit to Glasgow they were sent by goods 
train, owing it was said,to the loss of 
the consignment note. Deterioration re- 
sulted, and the Court held that the rail- 
way company were not protected by the 
risk-note in question as it was a breach 
of their contract to send the goods for- 
ward by goods train. 

There the terms of the risk-note pur- 
ported to protect the railway company 
except against wilful misconduct on 
their part. Here, the terms of the suit 
risk-note do not protect the company 
against wilful neglect. But, as in the 
English case, it is not necessary to deter- 
mine whether there was wilful neglect 
because there was a breach of the con- 
tract in sending the goods on by goods 
train. If the railway company had 
shown that no damage resulted to the 
plaintiff by this breach of contract (for 
instance, that the goods train containing 
his goods was one which arrived before 
the next available passenger or parcel 
train would have arrived) then, it may 
be that the plaintiff would not be able 
to recover any damages. But the evi- 
dence as found by the learned Judge is 
to the contrary effect, viz., that the 
plaintiff’s goods were damaged by ar- 
riving at least fourteen hours later than 
they otherwise would have done, if not 
more. 

Wo have been referred to another case 
on the other side of the line in Foster v. 
Great Western Bailway (2). There a 
consignment of fish was despatched from 
Brixham to J ersey via Southampton and 
by mistake, the goods were not taken out 
at, Exeter, but were allowed to go 'on to 
Taunton, where the mistake was dis- 
covered. The railway company with 
a view to minimise the loss, sent the 
goods forward by the alternative route 
to Jwsey, viz., via Weymouth instead 
of via ^uthampton. Accordingly, al- 
though .the goods did not arrive as 
quickly as they would have done by the 
Southampton route, yet the Court held 
that the mistake at Exeter was not due 
to wilful misconduct on the part of the 

(9) [1904] a K. B. 806SS73 L. J. K. B. 8U« 

20 T, L. R. i72=a52 W. R. 685sal9 L. T. 

779. 


railway company. And one dan under- 
stand that the mere omission to take 
out the goods at Exter would not neoes^ 
sarily amount to wilful misconduct with- 
in the terms of that particular risk- 
note. 

But the case here is different, for the 
railway company broke its contract by 
sending the goods by goods train, when 
they contracted to send them by pas- 
senger train or parcel train. 

Under those circumstances, we tbiUlt 
that in law there was evidence on which 
the learned Judge could find in favour of 
the plaintiff, and that in revision we« 
ought not to interfere with his decision. 
The result will be that the rule will be 
discharged with costs as against the 
plaintiff. We have already held that 
defendant 2 (G. I, P. Railway) was un- 
necessarily made a party to this appli- 
cation and that the rule must be dis- 
charged against defendant 2 with costs. 

Murphy, J. — The railway administra- 
tion rely on the argument that the risk- 
note, which was in form H, protects 
them ; and on the contention that the* 
sending of the goods, which had beem 
booked by parcel or passenger train, by 
goods train from Surat to Ahmedabad 
with the good intention of saving time,, 
is also a ground on which the suit should 
not have been decreed against them. Ac- 
tually the goods arrived at Ahmedabad on< 
the morning of 11th March 1924, while' 
had the waggon been kept at Surat andi 
sent by the next parcel train, they 
would have arrived at Ahmedabad on the 
evening of the 10th. 

1 think that since the conditions of 
the contract as to the manner in which 
the goods were to be carried were not 
complied with, the goods are not covered 
by the risk -note in form H and that this 
does not protect the railway administra- 
tion. The delay was clearly due to the 
course adopted by the Station authori- 
ties at Surat, and, on the facts, it seems 
to me that the Small Cause Court’s de- 
cree is correct, that we should not in- 
terfere with it, and that the rule must 
be discharged with costs. 

V.b./r.K. Buie dieoharged^ 
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Maixgavkab, Patkab and Wild, JJ. 

GopAldas Sambhudas — Plaintiff — Ap- 
pellant. 

V. 

Vithal Mohanji — Defendant — Res- 
pondent. 

Second Appeal No. 30 of 1927, Decided 
on 10th June 1929, from decision of Dist. 
Judge, West Khandesh, in Appeal No. 
66 of 1925. 

^ Dekkhan AgriculturitU* Relief Act (17 of 
1879), Ss, 12 and 13— Mortgagor asking ac- 
count — Mortgagor is liable to pay sum found 
due on account though larger than sum due 
in* terms of mortgage : A. /. 12. 1922 Bom. 
289=46 Bom. 384 and 46 Bom. 764 = A. 1. 22.^ 
1922 Bom. 201=67 I. 0, 151, Overruled, 

When an agriculturist mortgagor has asked 
for an account to be taken under Ss. 12 and 
13 and an account is taken accordingly and 
it is found at the foot of the account that 
what is due is greater than the total sum 
which would be payable in the terms of the 
mortgage, such agriculturist debtor is liable 
to pay the larger sum found due on the ac- 
count, and his liability is not limited to the 
sum due in the terms of the mortgage*: 32 
Bum. 516 ; Affirmed ; A. I. R. 1922 Bom. 
289=46 Bom. 384 and 46 Bom. 764=A.I.R. 
1922 Bom. 201=67 I. C. 151, Overruled. 

[P 359 0 2] 

K. H. Kelkar--toT Appellant. 

Y, V. Dixit — for Respondent. 

Order of Reference. 

Patkar, J. — In this case, plaintiff sued 
to recover possession of certain property 
from the defendant. In the written 
statement, the defendant claimed that 
the accounts should be taken under the 
Dekkhan Agriculturists' Belief Act and 
that he should be allowed to redeem the 
mortgage. The suit was converted into 
a redemption suit, presumably, under 
S. 15 (c), Dekkhan Agriculturists' Relief 
Act. The learned Subordinate Judge on 
taking accounts found that the principal 
amount was Bs. 1,570-15-0 and held that 
Bs. 3,100-8-6 ware due on taking ac- 
counts under the Dekkhan Agriculturists' 
Belief Act. 

On appeal, the learned District Judge 
held that under the terms of the bond 
the plaintiff was entitled to recover only 
Bs. 2,600 and limited the decree to that 
amount and ordered that the amount 
should be payable by yearly instalments 
of Bs. 300 each. 

The second appeal was heard by 
Baker, J., who was of opinion that there 


was a conflict in the decision in the case 
of Dadabhai v. Dadalhai (l) on .the one 
hand, and the cases of Vithaldas Bhag- 
wandas v. Murtaja Hushein (2) and 
Bagkunath v. Bamchandra (3) on the 
other. It appears from the judgment of 
Baker, J., that there are several appeals 
on this very point pending at the present 
moment and he considered it desirable 
that the case should be heard by a Bench. 

In the present case the amount of the^ 
mortgage bond was Bs. 3,400 payable in 
seventeen instalments of Bs. 200 each 
out of which four instalments were paid 
and thirteen remained due. The amount, 
therefore, due under the terms of the 
mortgage was Bs. 2,600. The learned 
Subordinate Judge on taking the ac- 
counts found that Bs. 3,100-8-7 were due- 
at the foot of the accounts. The learned 
District Judge considered that he was 
bound to follow the case in Vithaldas v. 
Murtaja (2), and limited the decree to 
the amount of Bs. 2,600. 

In Dadabhai v. Dadabhai (1) it was 
hold that when an account has been taken 
under S. 13, Cl. (h), Dekkhan Agricul- 
turists' Relief Act, the balance appear- 
ing due shall be deemed to be the amount 
payable at the date of the suit, and that 
S. 13, Dekkhan Agriculturists* Relief 
Act, is imperative, and the amount due • 
in a suit, for redemption of a usufruc- 
tuary moitgage, in which the provisions 
of S. 12 of the Act have been complied 
with, is the amount which is found to 
be due upon taking accounts in the man- 
ner provided by S. 13. In that case the 
mortgage was a usufructuary mortgage 
for Bs. 2,499 and on taking accounts 
under 8. 13 the sum payable was found 
by the Commissioner to be in excess of 
Bs. 2,499, a result which was not ex- 
pected by the agriculturist mortgagor, 
and the case was remanded to the lower 
Court in order that a decree should be- 
passed in socordance with the result of 
the account taken under 8. 13, Dekkhan 
Agriculturists' Relief Act. In Baghu* 
nath V. Bamchandra (3) it was held, 
distinguishing the case of Dadabhai y. 
Dadabhai (l), that when once a creditor 
has taken a bond, then in no possible^ 
case can he recover in a suit on the bond 
more than the principal amount with 
interest, b ecause as a rule the object of 

(1) [1908] 32 Bom. 651=10 Bom. L. R. 745. 

(2 ( A. I. R. 1922 Bom. 201=46 Bom. 764. 

(8) A. 1. R. 1922 Bom. 289=46 Bom. 884. 
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directing aoconnts to be taken under the 
Dekkhan Agrionlturiats’ Belief Act is to 
ascertain how much of the amount se* 
cured by the bond is principal and bow 
much interest after going into the history 
of the transactions between the parties. 
In that case *the mortgage was for 
Bs. 1»500 and on taking accounts under 
the Dekkhan Agriculturists Belief Act, 
-the principal sum found due was Bupees 
3,338-2-0 and a like amount for interest 
and it was held that a decree could not 
be passed for more than Bs. 1,500 as 
principal and a like amount for interest. 
In the present case the principal amount 
for the unpaid thirteen instalments is 
Bs. 2,600 and on taking accounts a lesser 
sum, i. e., Bs. 1,570-15-0 was found due 
as principal and about Bs. 1,530 was 
found due as interest, in all Bs. 3,100-8-6 
were found due, but the learned District 
Judge held that a decree could not be 
passed for more than Bs. 2,600 due under 
the terms of the bond. 

In Vithaldas v. Murtaja (2) it 
was held that although on the 
report of the commissioner there ap- 
peared payable, for principal and in- 
terest, the sum of Bs. 12,463 4-0, yet in- 
asmuch as there remained only Bs 9,500 
due on the bond itself, a decree for that 
amount only should be passed. In that 
case a suit was brought to recover 
Bs, 6,000, amount of twelve instalments 
due till 1916 on an instalment mortgage 
bond for Bs. 15,000. According to the 
terms of the bond eleven instalments 
were already paid and Bs. 9,500 was the 
balance due on nineteen unpaid instal- 
ments. On taking accounts the commis- 
sioner found that Be. 6,231-10-0 were 
due for principal and a like amount for 
interest, in all Bs. 12,463-4-0. The 
learned Subordinate Judge held Bs. 3,200 
were due for principal and passed a decree 
for Bs. 6,400 inclusive of interest. It 
was held that the Subordinate Judge 
■^erred in holding that only three bonds 
of Bs. 2,000, 400 and 800, in all Bs. 3,200 
were for cash consideration, and that the 
account taken by the commissioner that 
Bs. 6,231-10-0 as principal and a like 
amount for interest was due, was cor- 
rect, bmt a decree was passed for 
Bs. 9,500, the amount of nineteen unpaid 
instalments due under the terms of the 
430Qd. The decision thus arrived at is 
in conflict with the decision in the case 
<of Dadabhai v. Dadabhai (1), where 
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although Bs. 2,499 were due under the 
terms of the usufructuary mortgage, it 
was held that the mortgagee would be 
entitled to recover whatever would be 
found due on taking accounts under S. 13 
of the Act even though it was in excess 
of the amount due under the terms of the 
mortgage. The decision is also in con- 
flict with the decision reached in Baghu^ 
nath V. Eamchandra (3), where it was 
held that on taking accounts a creditor 
could recover principal for sum not 
exceeding the amount mentioned in the 
bond and also interest. The amount due 
for principal on taking accounts was 
Bs. 6231-10 0 and was less than Bs. 9,500 
balance of the principal mentioned in the 
bond, and a like amount was found due 
on interest, still a decree was passed 
for Bs. 9,500, the amount due under 
the terms of the bond disregarding 
the account taken under S. 13 of 
the Act which was found to bo cor- 
rect. It appears to us that there is 
in the decisions conflict in the oases of 
Dadabhai v. Dadabhai (1) and VithaU 
das V. Murtaja (2) and Baghunath v. 
Bamchandra (3), on the point as to whe- 
ther in a suit in which accounts have 
been taken under the Dekkhan Agricul- 
turists' Belief Act more can be awarded 
than could be awarded under the terms of 
the bond itself if no accounts were taken 
under the Dekkhan Agriculturists* Belief 
Act. We think, therefore, that the mat- 
ter should be decided authoritatively by 
a decision of the Full Bench. We would 
refer the following question for the deci- 
sion of the Pull Bench : 

Whether when an agrioulturiat mortgagor 
has asked for an aooount to be taken under 
Ss, 12 and 18, Dekkhan Agriculturists’ Belief 
Act and an account is taken accordingly and 
it is found at the foot of the account that 
what is due is greater than the total sum 
which would be payable in the terms of the 
mortgage, such agriculturist debtor is liable 
to pay the larger sum found due ou the ac- 
count, or his liability is limited to the sum 
due in the terms of the mortgage ?’* 

Murphy. J. — I agree that a reference 
should be made to the Full Bench, for 
I do not find myself able to reconcile the 
ruling in Dadabhai v. Dadabhai (l) 
with the grounds of decision in the two 
later oases, Vithaldas v. Murtaja (2) sbd 
Baghunath v. Bamchandhra (3). 
Opinion. 

Madgavkar, J. — The question refex- 
red to the Full Beaches as follows ; . 
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Whelher when an agrionlturist mortgagor 
lias askdd for an aooonnt to be taken under 
Ss. 12 and 18, Dekkkan Agrloulturists* Relief 
Act, and an account is taken accordingly and 
it is found at tbe foot of the account that 
what is due is greater than the total sum 
which would be payable in tho terms of the 
mortgage, such agriculturist debtor is liable 
to pay the larger sum found due on the ac- 
count, or his liability is limited to the sum 
due in the terms of the mortgage ?'* 

It is pointed out in the referring judg- 
ment that it was held by Scott, 0. J., 
in Dadabhai v. Dadabhai (1) that the 
provisions of Ss. 12 and 13, Dekkhan 
Agriculturists’ Belief Act, were impera- 
tive and the result of the account so 
taken must be embodied in the decree 
even if the amount found due was greater 
than the amount due under the terms of 
the original mortgage ; but subsequently 
it was held by Maoleod, 0. J , in two 
cases, Baghunath v. Bamchandra (3) 
and Vithaldaa Bhagwandas v. Murtaja 
Hushein (2), that the legislature could 
not have meant that by reason of an Act 
admittedly meant to benefit the agricul- 
turist a decree should be passed against 
him for an amount larger than what it 
would have boon but for the Act and for 
accounts taken thereunder. It is pointed 
out by my learned brother Patkar that 
these two decisions of Maoleod, C. J., are 
not themselves quite reconcilable, the 
one limiting the creditor to the princi- 
pal amount and the other to the amount 
of principal with interest on the footing 
of the original mortgage. 

That the terms of Ss. 12 and 13, Dek- 
khan Agriculturists’ Belief Act, are impe- 
rative, there can be no question in view 
of the word “shall” used at the begin- 
ning of S. 13 as well as in Cl. (g). The 
only question, therefore, is whether 
merely by reason of the Act being meant 
generally for the relief of the agricul- 
tural class, it is nevertheless open to the 
Courts to imply a clause, that, notwith- 
standing this imperative language of the 
section, it is open to the Courts to set 
aside the accounts and the result, if the 
amount is found to be larger than the 
amount due on the original mortgage 
between the parties I am aware of no 
canon of interpretation by which the 
Courts can read such a clause into the 
section and arrogate these powers to 
themselves. It would have been simple 
for the legislature, had it desired to give 
the agriculturist the benefit of such a 
clause, to have saiA so, and to have di- 


Paknaji Bombay 86^ 

rected that there should be a decree for 
such an amount on the account only 
where the amount so found was not 
greater than the amount on the original 
mortgage. Failing such a clause, mere- 
general considerations of benefit to the 
agriculturist are, in my opinion, insu- 
fficient to support the view of Macleod,. 
C. J., on which the two decisions, Baghu- 
nath V. Bamchandra (3) and Vithaldas 
V. Murtaja (2), are bas^. I prefer the 
reasoning of Scott, C. J., in Dadabhai v 
Dadabhai (l) It may be that in certain 
oases this may cause hardship to the 
agriculturist, but the proper answer is 
that it is perfectly open to the agricul- 
turist to refrain from setting up such a 
status and asking for such accounts, if 
the result is likely not to be to his bene- 
fit. Further, with the large discretion 
allowed to the Courts in the matter of 
fixing the interest, such cases are few 
and far between. That presumably is 
the reason why the legislature did not 
think it necessary to contemplate such 
an alternative and give the Courts the 
explicit power without which the deci- 
sions in Baghunath v. Eamchadra (3) 
and Vithaldas v. Murtaja (2) respec- 
tively cannot, in my opinion, stand. In 
any case a few possible hard cases cannot 
be allowed to affect the plain terms of 
the Act and their clear meaning. 

My answer to the question, therefore, 
is as follows : 

Wben an agriculturist mortgagor has 
asked for an account to be taken underi 
Ss. 12 and 13, Dekkhan Agriculturists’ 
Belief Act, and an account is taken ac-' 
cordingly and it is found at the foot of: 
the account that what is duo is greater 
than the total sum which would be pay- 
able in the terms of the mortgage, such 
agriculturist debtor is liable to pay the 
larger sum found due on the account, and 
his liability is not limited to the sum 
due in the terms of the mortgage. 

Patkar, J.— I agree. 

Wild, J — I agree. 

v.b./r.k. Beferenoe answered, 
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Marten, C. J., and Murphy, J. 

Kapur ji Magniram — Petitioner. 

V. 

Pannaji Debichand-^Opposite Party. 

Civil Appln No. 274 of 1929, Decided 
on 11th March 1929. 
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Civil P. C., S. 110*— Le«ve to oppeal-^Do- 
^cree of High Court partly affirmiog aiid 
. partly varying decroe of lower Court — Ap- 
i peal againit item of Rt. 18,000 for appeal 
on which leave was asked affirmed— No 
question of law— Leave could not be granted. 

Court of the first instanoe decreed plain- 
tiff’s claim in part. On appeal the High O^urt 
^modified the decree by finding a sum of 
'Rs. 2,483 due by the defendants to the plain- 
till. In both Courts an item of Rs. 18,000 re- 
ferred to as a havala item was refused. Plain- 
tiff moved the High Court for leave to appeal 
to the Privy Council as regards that item. 
^There was no question of law involved. 

Held : that under the circumstances on 
true construction of S. 110 it is necessary 
that as the decree appealed from affirmed the 
decision of the Court below, on this item, the 
appeal must involve some substantial ques- 
tion of law before it can be admitted : A. Z. 
B. 1925 P. 0, 60; A. I. P. 1921 All. 270, Dist. 

[P 360 C 'l] 

A. G. Desai — for Petitioner. 

Marten, C. J. — This is an application 
for leave to appeal to the Privy Council 
against the judgment, dated 7th August 
d928, of Fawcett and Murphy, JJ. 
Fawcett, J., at the present time is on 
deputation, and accordingly he is unable 
to hear the present application. 

As a result of that judgment, this ap- 
pellate Court varied the decree of the 
lower Court to a certain extent in favour 
of the plaintiff and this resulted in the 
"finding of a sum of Rs. 2,488 due by the 
defendants to the plaintiff at the date of 
the suit. The plaintiff, who is the ap- 
' pellant, is, however, dissatisfied with that 
decision. He wants to appeal to their 
Lordships against one item which was 
decided against him, viz., an havala item 
of Rs. 18,00J referred to in his memoran- 
dum of appeal. 

Now as regards that item both the 
Courts below were in agreement, and ac- 
cordingly it is clear that the appeal to 
the Privy Council, if allowed, would be 
merely, so far as the plaintiff is con- 
cerned, with reference to the havala item 
of Rs. 18,000. It would also be clear 
that as regards that item both Courts 
below were agreed. Under these circum- 
stances, we think that on the true con- 
struction of S. 110, Civil P. C., it is ne- 
cessary that as the decree appealed from 
affirmed the decision of the 'Court below 
on this item, the appeal must involve 
some substantial question of law before 
it can be admitted. 

We have been referred by the appel- 
lant to two authorities for the proposition 
that whenever the appellate Court varies 


the decision of the lower Gouri on any 
point, then ipso facto S. 110 comes into 
operation, irrespective of the nature 
of the proposed appeal to the Privy 
Council. But the cases cited in our opi- 
nion establish no such proposition. 

In Annapurnabaiv, Buprao (l), the 
appeal to the Privy Council was limited 
to the question of maintenance allowance. 
There the Court of first instance had de- 
creed to the widow Rs. 800 per annum 
as maintenance; but the appellate Court 
increased it to Rs. 1,200 per annum. 
Consequently the argument of Sir George 
Lowndes at p. 320 is quite correct, viz.: 

“Tha appellate Ooart did not affirm the 
decree of the first Court, but it varied it; con- 
sequently it is not material under S. 110 
whether any substantial question of law is 
involved.** 

The other case cited to us is that of 
Bhagwan Singh v. Allahabad Bank, Ltd. 
(2). There it will been seen that the 
Court of first instance decreed the plain- 
tiff's claim for about Rs. 41,000. On 
appeal the High Court modified the de- 
cree of the Court of first instanoe by 
nearly Rs. 8,000. It was there held that 
as the decree of the lower Court had been 
varied, there was no necessity for there 
to be a substantial question of law, pro- 
vided the amount involved was over 
Rs 10,000. 

Turning next to see whether any sub- 
stantial question of law arises here, the 
dispute about the havala item of 
Rs. 18,000 appears to us to be a mere 
question of fact. It is alleged that a 
question of law arises, because the 
learned Judges drew attention to the fact 
that there was no chit and it is conten- 
ded that in certain circumstances no chit 
would be likely on a havala transaction 
of that sort. In my opinion that is not 
a substantial question of law, even if it 
can be said to be a question of law at all, 
which I do not think it is. 

Under these ciroumstanees I would 
dismiss this present application. 

Murphy, J. —I agree. I think there 
is no substantial question of law involved 
in the proposed appeal, and that other- 
wise the appeal does not come within the 
rule. 

v.b./r.k. Application dismissed. 


(1) A. I, R. 1925 P. 0. 60=^61 Oftl. 969=^51 
I. A. 819 <P.O.). 

(2) A. I. R. 1921 All? 270=48 All. 220. 
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Baker, J. 

Bapu Shivaji Naik and others — Defen- 
dants — Appellants. 

V. 

Kashiram Hanmantrao Ohag — [Plain- 
tiff — Respondent. 

Second Appeal No. 308 of 1927, Daoi- 
ded on 24th' January 1929, against deci- 
sion of the Dist. Judge, Ratnagiri, in Ap- 
peal No. 84 of 1926. 

(a) Transfer of Properly Act, S. 55 (2)— ^4 
sold property to B without giving possession 
— J? sold it to (7— C sued A for possession 
when A was found entitled to half only — C 
obtained possession of half and sued for dam- 
ages from A in lieu of half — C held entitled to 
it — Cause of action arose on declaration of 
imperfect title of A, 

A sold certain property to B without giving 
him possession. B sold it to C who obtained 
possession by suit against A. The cosharers 
of A objected and C retained possession of 
half the property to which A was entitled. G 
filed a suit for damages against A: 

Held', that whatever may be the position of 
£, C haying been declared entitled to the 
possession of the property in suit, and having 
been unable to get possession of that by rea- 
son of the infirmity of the title of the original 
vendor, will be entitled to recover not in this 
case the purchase money, but damages in lieu 
of possession under the covenant under S. 55, 
01' (2), and the cause of action to G arose when 
the imperfection of the defendants’ title was 
first declared: 38 Mad, 887, Bel, on.\ A, I. B. 
1925 Bovi, 440; A. I. B. 1921 Bom, 252, Bef, 

[P 364 0 2] 

(b) Contract Act, S. 73 — Damages^-Extent 
of— A selling property to B who sold it to G — 
C unable to obtain possession of half owing 
to A’s defective title — C is entitled to dam- 
ages against A to the extent of half price 
paid by B, 

A sold property to B without giving posses- 
sion for Rs. 1,500. B sold it to G for Rs. 900. 
O sued A for possession and obtained posses- 
sion of half the property only owing to defect 
in A’s title. G sued for damages: 

Heidi that the amount of damages was the 
value of the one half share of which C has 
been deprived by the fault of A and it should 
be taken at half the value of the share esti- 
mated by him in his original transfer to R, 
i.e. Rs. 750: 21 Bom, 175, Dist, [P 365 G 2] 

O. N. Thakor, Y, V. Dixit, and G. B, 
Chitale — for Appellants. 

JB, W. Desai and ‘A. 0. Desai — for 
Respondent. 

Facts,— One Krishnaji owned a four 
annas share in the khoti rights. The de- 
fendants 'Were related to Krishnaji as 
shown in the following genealogical tree: 

(For Genealogical tree, see p. 362) 

Shivaji’s branch inherited one anna 
share out of Krishnaji’s four annas; and 

1929 B/46 • 
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they purchased from Baloji Gondji one' 
anna and four pies share in the khoti 
rights. 

In 1897, Shivaji’s branch mortgaged one 
anna and four pies share in the khoti 
rights to Ketkars for Rs. 1,000. 

In 1904, Bapu, Baji and Ragho sold one^ 
anna share in the khoti rights to Ketkars 
for Rs. 1,600. The deed contained a 
warranty of title and a covenant for quiet 
possession in the following terms: 

“We have no sort of claim or right on th© 
said takshim assigned (to you). You have be- 
come ownersijust like us and should do vahivat 
in whatever way you like. If there is any 
objection on our part or on the part of any of 
our coparceners we shall remove the same at 
our costs. If you suffer any damages in that 
connexion we shall make it good.” 

In 1915, Ketakars sold the share for 
Rs. 960 to Kashiram (plaintiff), who was 
a sharer in the khoti rights. The deed 
recited : 

“If there is any obstruction by us or our co- 
parceners or by the heirs or claimants of 
Shriram Kashinath Pokshe, to your enjoyment 
of the property conveyed to you, we shall 
cause the same to be removed at our expense.. . 
If there is any obstruction on the part of any- 
one except ourselves, our coparceners andi 
Shriram Kashinath Pokshe or his heirs and 
claimants, we are not responsible. Profit (or)^ 
loss is (alike) yours.” 

No possession of the one anna share 
was given to Ketkars under the sale-deed 
of 1904. Accordingly they did not give 
any possession to Kashiram under the 
sale-deed of 1915. 

Afterwards, Kashiram filed a suit to 
recover possession from the descendants 
of Shivajee without making the other 
branches of the ^family parties to the-, 
suit. The litigation reached the High 
Court (S. A. No. 839 of 1918), whore it 
was held, on 8th March 1920 that the 
plaintiff, Kashiram, was entitled to re- 
cover possession of the one anna takshim 
described as being in possession of the 
defendants and that that one anna tak- 
shim was distinct from the one anna four 
pies obtained by the defendants by 
purchase from Baloji. In execution 
of the decree the plaintiff was put in 
possession of the one anna share. The 
other branches of the family claimed a 
share in the one anna. In the proceed- 
ings that followed, it was held, on 25tb 
September 1922, that <the branches of 
Dolat and Vithoji were each entitled to 
a three pies share; and the plaintiff golr 
what the branch of Shivaji owned, viz.,, 
a six pies share. 
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On 8th January 1925, the plaintiff 
sued the descendants of Shivaji to reco- 
ver possession of six pies share in the 
khoti or in the alternative to recover 
damages, and also claimed to recover costs 
incurred by him in the earlier proceedings. 

The Subordinate Judge awarded the 
plaintiff Bs 475 as damages, that is, half 
the purchase price which he had paid to 
Ketkars with interest, and Bs. 153-14-4 
the costs incurred by the plaintiff in the 
earlier miscellaneous applications. 

On appeal, the decree was varied by 
substituting Bs. 750, that is half the 
purchase amount paid by Ketkars, and 
Es. 236 as costs. Hence this appeal by 
defendants to the High Court. 

Judgment. — (After stating facts as 
above, the judgment proceeded ) The pos- 
ition is that the plaintiff having been 
awarded possession by this Court of the 
one anna share which he purchased 
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have been incorrectly calculated by the 
lower appellate Court. So far as dama- 
ges are concerned, it is argued that under 
the documents on which the plaintiff 
bases his title he is not entitled to dam- 
ages; there is no privity of contract bet- 
ween the plaintiff and the defendants who 
are the original vendors — the contract was 
between the plaintiff and Ketkars who 
were the first purchasers Under the 
sale-deed pissed by the Ketkars to the 
plaintiff no right to damages is trans- 
ferred, nor could any such transfer be 
made under the Transfer of Property Act. 
Secondly, the plaintiff had purported to 
buy property of which his vendors were 
not in possession to his knowledge He 
had absolved his vendors from any liabi- 
lity for anything done by strangers like 
the defendants. The breach to his know- 
ledge had already occurred, for no posses- 
sion had been given by the defendants to 
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from the defendants as representatives of 
the branch of Shivajee, and having dis- 
covered that the actual share owned by 
these defendants out of the one anna is 
only three pies although he succeeded in 
establishing his title to six pies out of 
that, now seeks to recover either the re- 
maining one half, i. e., six pies of this 
takshim, or damages in default. The first 
Court has held that actual possession 
cannot be given, as a it is with other per- 
sons who have successfully asserted it 
against the defendants and the plaintiff, 
and there is no appeal on that point. We 
are, therefore, only concerned whether 
the present suit for damages will lie, and 
if so, to what amount of damages is the 
plaintiff entitled. The learned counsel 
for the appellant has argued (that no such 
suit as that brought by the plaintiff will 
lie, secondly, that the suit is barred by 
limitation, and, thirdly, that the damages 


the Ketkars. The Ketkars were not in 
possession themselves, and could not 
transfer any possession to the plaintiff. 
The only right that existed in the Ket- 
kars at the time of the transfer to plain- 
tiff eleven years after the original sale 
deed, during which time from their own 
documents they received no 'profits of the 
property, was a right to sue, which could 
not be transferred under the Transfer of 
Property Act. 

It is further contended that he cannot 
take the assistance of S. 55, Cl. (2), T. 
Act, being a person who had bought after 
the breach with the knowledge of its 
having taken place, and hence he gets no 
rights against the original vendor. The 
Ketkars themselves did not sue the de- 
fendants and they did not, and could not 
have, assigned such a right to the plain- 
tiff. Next it is contended that if the 
plaintiff has a right to sue. whatever 
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article of the Indian Limitation Act is 
applicable, that right is barred. The 
covenant was broken as long ago as 1904 
and the present suit is brought in 1925. 
The plaintiff cannot place himself in a 
better position than his vendors, the 
Ketkars, would be. The view of the first 
Oourt that it is a continuing cause of 
action has not been approved of by the 
lower appellate Court. It is contended 
that the cause of action is the failure to 
give possession to Ketkars in 1904, and as 
Art. 97, Lim. Act, will apply, the suit is 
long ago time barred, and any subsequent 
proceedings taken by the plaintiff are of 
no avail. And lastly on the question of 
the amount of damages, it is argued that 
the plaintiff can only claim the damages 
which he has actually sustained, and as 
he only paid Es. 960 to Ketkar, the mea- 
sure of damages by reason of his failure to 
obtain possession of one half of the 
property purporting to be conveyed can- 
not exceed half of Rs. 950 as found by 
the first Court. On behalf of the respon- 
dent it is contended that the arguments 
of the appellants are based on a misappre- 
ciation of the real basis of the present 
suit. This is not a suit for possession 
based on the fact that the defendants 
failed to give possession to plaintiff’s 
vendors, the Ketkars. It may be that 
Ketkar could have sued the defendants for 
damages for failure to give possession, but 
so far as plaintiff is concerned, his right 
to possession has been finally determined 
by the High Court litigation, which ended 
in Second Appeal No. 839. of 1918. 

The basis of‘the present suit is that the 
defendants purported to transfer a one 
anna share in the family property con- 
sisting of a khoti takshim to Ketkar, who 
transferred it to the plaintiff. The 
plaintiff’s right to possession of this one 
anna share from the defendants has been 
finally declared by this Oourt in the judg- 
ment in Second Appeal No. 839 of 1918, 
that judgment is dated 8th March 1920. 
But when the plaintiff was put in posses- 
sion or went to take possession, it was 
discovered that the defendants had not as 
a matter of fact the one anna share which 
they purported to convoy. The one anna 
share was owned jointly by the four 
branches of Dolat, Shivaji, Daji, and 
Vithoji, each possessing three pies so that 
all that the defendants had the power to 
transfer was their three pies. Hence 

there is a failure of the title which they 
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purported to convey, and the plaintiff is 
entitled to damages by reason of this 
defect in their title, and as it so happens 
that in this present case by reasons which 
need not be given in detail here, but owing 
to the adverse possession enjoyed against 
one of the sharers, the defendants had a 
title to six pies, i.e., one half, in respect of 
the other half of the one anna share which 
they actually had mortgaged and sold as 
belonging to them they have no title, and 
therefore, they are liable to their vendees 
in damages by reason of their failure from 
their contract. 

The present, it is argued, is not a case 
in which the vendor warrants possession 
to be handed over to the vendee and in 
which damages are to be claimed for 
failure to hand over possession, but a case 
in which after possession is handed over 
it is discovered that the vendor has not 
got the title which he professes himself 
to have. Now, 'so far as regards the right 
of the plaintiff to the possession of one 
anna share from the defendants is con- 
cerned, I am of opinion that he is con- 
cluded by the judgment in Second Appeal 
No. 839 of 1918. It is not necessary to 
go into the details of that judgment, but 
the decree was that the plaintiff is en- 
titled to recover possession of the one 
anna takshim described as being in the 
possession of the defendants who were 
the same as in the present case, the tak- 
shim being decided to be the ancestral one 
anna and not'the takshim which had been 
purchased from Baloji. 

Under S. 55, Cl. (2), T. P. Act, the 
seller a shall be deemed .to contract 
with the buyer, that the interest which 
the seller professes to transfer to the 
buyer subsists and that he has power to 
transfer the same, and the benefit of the 
contract mentioned in this rule shall be 
annexed to and shall go with the in- 
terest of the transferee as such, and may 
be enforced by every person in whom 
that interest is for the whole or any 
part thereof from time to time vested. 
Now, so far as the present case is con- 
cerned, Ketkars may be struck out alto- 
gether. The Ketkars have never had 
any possession, nor, for reasons best 
known to* themselves, have they ever 
taken any steps to enforce their claim 
as against the present defendants. But, 
so far as regards the plaintiff, I cannot, 
in spite of the arguments of the learned 
counsel for the appellants, see any rea- 
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son why he should not be entitled to 
take advantage of S. 55. 01. (2), T. P. 
Act, on account of the breach of warranty 
by the defendants. It must be supposed 
that when defendants purported first to 
mortgage and then to sell the one anna 
share in the khoti takshim of the 
village, they contracted with the buyer 
that that one anna takshim belonged to 
them exclusively, and that they had 
power to transfer it, and although the 
Katkars themselves may not have endea- 
voured to enforce the contract, I can see 
no reason why the subsequent transferee 
from the Ketkars should not take mea- 
sures to enforce this contract. 

The learned pleader for the respon- 
dent has referred to the case in Aruna^ 
zhala V. Bamasami (l) and Subbaroya 
V. Bajagopala (2). In one of these cases 
Art. 116, Lim Act, was applied, and in 
another Art. 97. That is a matter which 
does not make very much difference in 
the present case, as will be shown here- 
after when I come to the question of 
limitation. The case Sabbaroya v. 
Bajagopala (2) is a case in point for seve- 
ral reasons. In that case who had a 
title to immovable property voidable at 
the option of C, sold it to J5, and put B 
in possession thereafter. G then brought 
a suit against A and B got a decree, and 
obtained possession thereof in execution. 
Thereupon the plaintiffs brought that 
suit to recover the amount which they 
had paid to the original vendor on the 
ground that the consideration for the 
sale failed, and they were deprived of 
the possession of the property. It was 
held that such a suit would lie, and that 
the cause of action arose not on the date 
of the salO} but on the date of disposses- 
sion. It was contended that as there 
was no express covenant for title and as 
the plaintiffs took with full knowledge 
of the infirmities of title, the principle 
of caveat emptor applied, and there was 
no cause of action. Some portion of 
that argument has been raised in the 
present appeal as I have already said, 
i. e., that the plaintiff who was himself 
a member of the same family as the 
defendants was aware that the defen- 
iants were not the full owners of the one 
anna share, and was at any rate aware 

(1) [1914] 88 Mad. 1171=27 M. L. J. 617= 

" ' 26 I. 0. 618=*l M. L. W. 849. 

(2) [1914] 38 Mad. 887.*=.28 I. C. 570=r(1914) 
M. W. N. 376. 
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that no possession had been given or 
could be given to Ketkars and consequ- 
ently to himself, the reason presumably 
being that the other branches were in 
possession of the remaining nine pies. 
But it was held in that case that in 
India there is a statutory guarantee for 
good title unless the same is excluded 
by the contract of parties, and that the 
question of the knowledge of the pur- 
chaser does not affect the right to bo in- 
demnified under the Indian Statute law. 
This case has been referred to and fol- 
lowed both in Ganapa Putta v. Hammad 
Saiba (3) and Multaiimal v. Budhu- 
mal (4), in both of which cases Art. 116, 
Lim. Act was applied. 

Whatever may be the position of 
Ketkars, the plaintiff has been declared 
entitled to the possession of the one anna 
in suit, and having been unable to get 
possession of that by reason of the 
infirmity of the title of the original 
vendor, will bo entitled to recover not 
in ’this case the purchase money, but 
damages in lieu of possession under the 
covenant under S. 55, Cl. (2), T. P. Act, 
and the ruling in Subbaroya v. Baja- 
gopala (2). As to the question of limi- 
tation it has been contended by the 
learned counsel for the appellants that 
limitation began to run when the cove- 
nant was first broken, i. e., when posses- 
sion was not handed over to the Ketkars, 
as it should have been immediately on 
the execution of the sale deed by the 
defendants to them in 1904. The pre- 
sent case, however, is not a suit for 
possession. The suit in which the plain- 
tiff sought possession was the suit of 
1917, which ended in this Court in 1920, 
and in a case like the present the cause 
of action will, under the ruling I have 
already quoted, Subbaroya v. Baja- 
gopala (2) arise when the imperfection 
of the defendants’ title is first declared. 
It was only subsequent to the plaintiff 
getting a decree in his favour in this 
Court and going to take possession that 
the other cosharers came forward and 
resisted, and there were miscellaneous 
proceedings which ended in Kx. 43, 
which is an order in the miscellaneous 
proceedings declaring that the other 
sharers were entitled to three pies each 
out of the one anna given into the op- 
ponent’s possession, the opponent being 

(3) T.~L R.T92^ Bom. 440=t49 Bom. 696. 

(4) A. 1. B. 1921 9om. 252=^45 Bom. 956. 
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the plaintiff in the present ease. The 
date of that order is 25th September 
ly22. Whether Art. 97 applies or whe- 
ther Art. 116 applies is of very minor 
importance as the suit was brought 
within three years of the date of that 
order. The date of the suit is 8th 
January 1925. Both the learned counsel 
for the appellants and the learned 
pleader for the respondent agree that 
the case is governed by Art 97, Lim. Act, 
which applies to a suit for money paid 
upon an existing consideration which 
afterwards fails, the period running from 
the date of the failure, and in this case 
the date of the failure must be taken to 
be when the plaintiff was dispossessed of 
the one anna share es^cept so far as re- 
gards the three pies share which remain- 
ed with the original vendors, the present 
defendants. The suit being brought 
very s-hortly after this, it is not neces- 
sary to consider whether Art 116 would 
apply, which gives a longer period. The 
suit is, therefore, not barred by 
limitation. 

The sole remaining point is the ques- 
tion of damages. The learned counsel 
for the appellants does not press the 
question of costs. As regards the ques- 
tion of damages, I should like to hear 
further arguments before I give a final 
decision in the case, and these may be 
heard tomorrow. (After further argum- 
ents were heard. His Lordship delive- 
red the following judgment). 

Judgment. — I asked for further argu- 
ment on the question of damages. The 
first Court awarded the plaintiffs as 
damages half the sum which he paid to 
Ketkar, and the appellate Court has 
awarded to the plaintiff half the sum 
which the Eetkars paid to defen- 
dants. There is no case exactly on all 
fours with the present case, because here 
the defendants are not the plaintiff’s 
vendors, and it has been argued that the 
price which the plaintiff paid to Ketkar 
has nothing to do with the measure of 
damages. Although various cases have 
been quoted by the learned pleader for 
the appellants, 1 cannot say that any one 
throws much light on the subject. It is 
held in Nagardas Saubhagyadas v. 
Ahmedkhan (5) that a purchaser evicted 
from his holding is entitled to recover 
from a vendor who has guaranteed his 

(6) [18953 21 Bo^. 176. 
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title the value of the land at the date of 
eviction. That, however, is a case bet- 
ween a vendor and purchaser, which the 
present case is not. The learned pleader 
has further relied on a passage from 
Mayne on Damages at p. 208, which 
states that the measure of damages is 
the difference between the value of the 
thing as it is and its value as it was 
warranted to be. At p. 207 the learned 
author states the value of damages on 
eviction depends on the value of the 
estate to be calculated on the value of 
the property conveyed at the time of the 
eviction. And it is stated that although 
there is little authority upon this point 
in England, it has formed the subject of 
frequent discussion in America, where 
in the majority of cases the value at the 
time of the conveyance has been taken 
as the criterion. I have already stated 
in an earlier part of this judgment that 
the case is governed by S. 55, Cl. (2), 
T. P. Act, and the plaintiff as a subse- 
quent transferee is entitled to take the 
benefit of the contract mentioned in the 
section. Now the contract was between 
the defendants and Ketkars, and was to 
the effect that they had a complete in- 
terest of one anna in the one anna share. 
The value of the one anna share accord- 
ing to them was Bs. 1,500. We now 
find that their interest extended only to 
one-third of that although by reason of 
the adverse possession against another 
sharer plaintiff has got possession of one 
half. In these circumstances I am of 
opinion that the view of the lower ap-, 
pellate Court is correct, and that the 
value of the one-half share of which 
plaintiff has been deprived by the fault 
of the defendants should be taken at half 
the value of the share estimated by them 
in their original transfer to Ketkar, i. e., 
Bs. 750. It is unnecessary to enter into 
the question of costs as it has not been 
pressed by the learned counsel for the 
appellants. In the result the appeal is 
dismissed with costa. 

m.n./r.k. Appeal dismissed. 
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Marten, C. J., and Murphy, J. 

Maneklal Mansukhbhai — Appellant, 
v. 

Kasturbhai Manibhai — Bespondent. 

First Appeal No. 614 of 1927, De- 
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Registration Act, S, 77 — Suit is com* 
petent under S. 77 even where Sub* Regis* 
trar refuses to accept document for regis* 
Iration under S. 25, because there is no 
difference of meaning between ** refusing 
to register ” and refuting to accept for 
registration ” as used in Registration Act — 
Registration Act, S. 25. 

A suit lies under S. 77 whether the Suh- 
Begistrar has refused to register a document 
or he has refused to accept it for registration 
because the two expressions as used in 
the Act are not intended to bear different 
meanings. Hence a suit is competent under 
that section where the Sub-Begistrar makes 
an order under 8. 25, refusing to accept a 

document for registration because such order 
also comes within the scope of S. 76 (a) al- 
though the actual expression used therein is 
** refusing to ‘‘register ; ’* 21 Bom, 699, D%8S, 
from ; A, /. B. 1925 Bom. 34 ; A. I. B. 1928 
Bom. 187; 40 Mad. 759 ; 29 All. 284, Bel. on. 

[P 368 0 2] 

G. N. Thahor and Madhavji & Go . — 
for Appellant. 

B, G. Bao — for Eespondent. 

Marten, C. J. — The sole point we 
are concerned with is on the preliminary 
issues as to whether this suit will lie. 
The suit is brought under S. 77, Regis- 
tration Act, 1908, which provides that : 

“ where the Begistrar refuses to order the 
document to be registered, under S. 72 or 
S. 76, any person claiming under such docu- 
ment ” 

may institute a suit in effect to enforce 
registration. Then under S. 76 it is 
provided that : 

“ Every Begistrar refusing (a) to register 
a document except on the ground that the 
property to which it relates is not situate 
within his district or that the document 
ought to be registered in the office of a Sub- 
Begistrar . . . shall make an order of refusal 
and record the reason. ” 

Then sub-01, (b) provides for the case 
where the Registrar has refused to direct 
the registration of a document under 
8. 72 or S 76. S 72 relates to appeals 
from the order of the Sub-Registrar and 
S. 75 to orders by the Registrar for regis- 
tration. 

In the present case the document in 
question is a sale-deed in favour of the 
plaintiff which was executed on 24th 
January 1926, but was not presented for 
registration till 2l8t August 1926, own- 
ing it is said to obstruction by the 
vendors. On that day there was a 
penalty accepted by the Sub-Registrar 
and an acknowledgment of execution by 
one of the vendors. Subsequently there 
appears to have been a summons to 
another vendor to appear, which, in 
fact, he did not do. Later on the mat- 


ter came before the District Begistrar, 
and he refused to register the document 
and passed the following ordej on 14th 
December 1926 : 

“ I am bou'nd by the words of 8. 25. “ Ur- 
gent necessity ” or “ unavoidable accident 
has not been proved as a reason for the delay 
in registration. I cannot reconsider my 
previous order. ” 

Turning next to S. 25, that provides 
that “ if, owing to urgent necessity or 
unavoidable accident " any document is 
not presented for registration till after 
the expiration of the proper time, the 
Registrar, in cases where the delay does 
not exceed four months may direct that 
on payment of a particular fine the docu- 
ment is to be accepted for registration. 

The argument before us is that there 
is a distinction in the Act, between 
“ acceptance for registration and 
** registration, ** and that here the Regis- 
trar did not “ refuse to register '* the 
document within the meaning of S. 76, 
but only refused to direct the document 
to be accepted, for registration. Conse- 
quently, it is said that no suit lies, 
under S. 77. In support of that argu- 
ment the case of Oangava v. Sayava 
(1), decided by Jardine, J., and Ranade, 
J., is cited. There the judgment states 
(p. 700) : 

“ Under 8. 24, the Sub-Begistrar forwarded 
the application to the Begistrar, who, under 
the words of that section, has a discretion 
to remedy the effect of delay caused by urgent 
necessity ^ or unavoidable accident. The^ 
Begistrar may direct that the document shall 
be accepted for registration. The acceptance 
for registration is not the same as admitt- 
ing to Begistration. . . . But the Act evi- 
dently means different things by the twa 
phrases, ‘refuse to register’ found in Ss. 19^ 
and 35, and ‘refuse to accept for registration’ 
found in Ss. 20 and 21. We are of opinion 
that the first thing to be done by the regis- 
tering officer is to decide whether to accept 
or not accept. It is only a&ter the accept- 
ance for registration that he can consider 
the wider question which arises on admis- 
sions and denials and evidence whether he- 
should refuse to register. We must hold, 
therefore, that what the Begistrar did under 
8. 24 was not refusal to register. ” 

That case was under the Act of 1877.. 
So the reference to the sections are not 
the same. 8. 24 under the old Acts, ie 
the same as 8. 25 under the present Act. 
That decision, however, has been far 
from favourably received in subsequent 
oases, at any rate so far as the ratio 
decidendi is concerned. In Hoosein 


(1) [1896] 21 Bom. 699, 
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Abdul Behman k Go. v. Lakhmiohand 
{2) Pawoett, J., sitting on the original 
side was confirmed in appeal by Sir 
Ijallnbhai Shah and Kincaid, J., in 
holding that where the Sub-Registrar h^ 
refused under S. 21 to register a certain 
document on ‘ the ground that it con- 
tained an insufficient description, a 
suit did lie under S. 77. They expressly 
dissented from the view stated in Oan- 
gava v. Sayava (1) to the effect that as 
regards S. 21 there was this alleged dis- 
tinction between “ refusal to accept for 
registration *’ and “ refusal to register. ** 
But they left open the question whe- 
•ther the actual decision in Oangava v. 
Sayava as regards S. 25 was correct. 

So, too, in Fattechand Anandram v. 
Umaji (3) the appellate Court held that 
a suit lay where the Sub-Registrar had 
refused to register a document on the 
ground that the Registrar had not given 
the necessary sanction under S. 34; of 
the Act. If one turns to S. 34, it will 
be found that much the same language 
is used there as in S. 25. The proviso 
to S. 34 provides that “ if owing to ur- 
gent necessity or unavoidable accident ” 
the persons executing the document 
do not appear, the Registrar may, in 
^certain cases, where the delay does not 
exceed four months, direct that on pay- 
ment of a fine, the document may be 
registered. 

In Gangadara v. Samhasiva (4) a 
document was presented for registration 
on the last day of the four months allow- 
ed for presentation, but the Sub-Registrar 
declined to receive it, owing to pressure 
of other work. It was presented the 
next day with an application to the 
Registrar to excuse the delay. On the 
Registrar refusing to excuse the delay, 
the Sub- Registrar refused to register the 
document. It was held there that the 
order of the Registrar refusing to direct 
the Sub-Registrar to register the docu- 
ment was a “ refusal to register." That 
was a case before the Madras Full Bench, 
and they expressly dissented from the 
decision in Oangava v. Sayava (1). 
Similarly, there is another decision in 
Kanhaya Lai v. Sardar Singh (6) which 
i SO far as it goes, is inconsistent with the 

2) A. I. R. 1925 Bom. 34=49 Bom. 40. 

3) A. I, R. 1928 Bom. 187=47 Bom. 290. 

(4) [1916] 40 Mad. 759=40 I. 0, 192=38 M, 

L. J. 61. 

»(5) [1907] 29 All. 284=4 A. L. J. 171=(1907) 
A. W. N. 46. ^ 


decision in Oangava v. Sayava (1). After 
all we have to consider what is the plain 
meaning of the Act. Here, in ordinary 
language, the Registrar has refused to 
register this document. The document 
has been presented to him for registra- 
tion, and on one ground or another he 
has declined to do it. Whether one says 
he refused to accept it for registration or 
says instead he refused to register it, is, 

I think, a distinction without a difference 
except that I prefer the briefer expres- 
sion. The result is^ the same, viz., that 
the document is notion the register, be- 
cause the Registrar has refused to allow 
it to be put there. That, to my mind, is 
a “refusal to register," using that expres- 
sion in its ordinary meaning. And al- 
though we have been taken through all 
the relevant sections of the Act, I see no 
adequate reason to cut down that ordinary 
meaning 

Then it was said that under S. 25 the 
Registrar has the sole discretion. In 
fact the words “in his discretion," which 
appear in S. 20 do not appear in S. 26. 
But however that may be, there is no 
such qualification in the right of suit 
given by S. 77 and S. 76. If any such 
qualifying words are desired to be intro- 
duced, that must be done, I think, by the 
legislature. Further, there appears to 
mo to be some practical difficulty in stat- 
ing when this alleged process of “accept- 
ing for registration," as distinct from re- 
fusing to register, begins and when it 
ends. According to counsel for the 
Crown, the period begins when you pre- 
sent a document for registration, and it 
ends when the parties who have to admit 
execution appear at the registry office 
under S. 34. On the other hand, if I 
understood oounseFs arguments correctly, 
as soon as the parties do appear before 
the Sub-Registrar the period of acceptance 
for registration is at an end, and the sub- 
sequent acts of the registering officer in 
regard to the recording of admission 
and so on, form part of a different pro- 
cess altogether. In that view no suit 
lies under S. 77 up to the time when the 
parties appear, but it does lie after 
they have appeared. With all respect, 
these to my mind are fanciful distinc- 
tions which have been drawn from the 
Act merely because the draftsman has 
been unfortunate enough to use different 
expressions in different parts of the Act, 
thereby allowing an argument that he 
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meant one thing in one place, and some- 
thing different in another. In the pre- 
sent case I am satisfied that the argument 
is incorrect, and that a suit will lie under 
S. 77. I would, therefore, reverse the 
order of the learned Judge, and direct 
him to hear and determine the remaining 
issues according to law. 

Murphy, J. — The question before us 
is whether a suit is competent under 
S. 77, Segistration Act, where the Regis- 
trar has made an order under S« 25, 
which in effect is a refusal to excuse de- 
lay in presentation for sufficient cause, 
called in the Indian Registration Act, 
“urgent necessity’* or “unavoidable ac- 
cident.” Actually what happened was 
that on its presentation some three 
months beyond the four months allowed 
by the Act, the Sub-Registrar accepted an 
admission of execution by one of the ex- 
ecutants and a penalty under S. 25. and 
reported the facts to the Registrar, and 
on the Registrar’s instruction, refused to 
accept the document. There was also an 
appeal against the Sub-Registrar’s order 
which was treated in a similar way by 
the Registrar. The lower Court has held, 
on the strength of Oangava v. Sayava 

(1) , that there is a clear distinction bet- 
ween the act of “refusal to accept for 
registration” and “refusal to register,” 
and that in the former case the order 
does not come within S. 76 of the Act, 
and that in consequence no suit can bo 
brought under S. 77. 

The ruling in this case does make the 
distinction in question between “accept- 
ing for registration,” and refusing to 
register,” and the argument against the 
applicant’s case, as put before us in 
appeal, is based on this ruling. As 
against it we have been referred to Fatte- 
chand Anandram v. Umaji{^) \ Kan- 
hay a Lai v. Sardar Singh (5) ; Qanga- 
dar V. Sambasiva (4) ; and Hoosein 
Abdul Behtnan and Co. v. Lachmichand 

(2) , where the ruling in Gangava v. 
Sayava (1) has been distinguished, and 
its authority has been doubted. It seems 
to me that it is not possible, on the con- 
struction of the relevant sections of this 
Act, really to draw a sharp distinction 
between “refusal to accept for registra- 
tion” and “a refusal to register.” It is 
not clear at what stage of the prooesss of 
registration such a distinction can be 
drawn, and I think that in fact the ex- 
pression “ refusing to accept for registra- 


tion” and refusing to register were not 
really intended to distinguish the 
orders in such a way as to exclude the 
remedy being had recourse to in the one 
case, where it is available in the other, 
which would bo the result if we accepted 
these distinctions, and to exclude the 
former cases from the class mentioned in 
S. 76 (a) which refers to the original re- 
fusal to register by the Registrar as 
against the exercise of his appellate 
powers under S. 76 (b). 

I think, therefore, that the learned 
Subordinate Judge’s view as to this 
point is not correct, and that a suit can 
be brought to challenge the order made by 
the Registrar under S. 74. I agree, there- 
fore, in the order proposed by the learn- 
ed Chief Justice. 

s.n./k.k. Order reversed. 


A. I. R. 1929 Bombay 368 
Full Bench 

MADGAVKA.R, PATKAR AND WILD, JJ. 

Gangadhar Nathu and others — Defen- 
dants — Appellants. 

V. 

Vishnu Vithal — Plaintiff — Respon- 
dent. 

Second Appeal No. 473 of 1925 Deci- 
ded on 10th June 1929 against decision' 
of Asst. Judge, Dhulia. 

(a) Bombay Hereditary Offices Act (3 of 
1874), Ss. 4 and 15 — Kulkarni Vatan — 
Services commuted — Casb allowance pay- 
able by treasury is exclusive property of 
the officiating Kulkarni — It does not be* 
come joint family property. 

Tha kulkarni cash allowance, payable by 
the treasury and subjaot to tha modificatioa 
or withdrawal to a representative kulkarni' 
vatandar does not cease to be exclusive pro-^ 
perty of the officiating, kulkarni by reason of 
the commutation of the kulkarni service and 
it does not become from the date thereof tha 
property of the joint family and descendants 
of the original vatandars: 12 B, H, G. 224 per 
Westropp, 0. J., S'oll,; A. I. E, 1926 Bom» 364» 
Diss» from; 8 Bom. 426, ExpL and Dtst. 

[P 371 0 1] 

(b) Bombay Hereditary Offices Act (3 of 
1874), S. 15 — Services commuted — Collector 
can introduce devolution in a particular 
line. 

Under S. 15 the Collector is competent to 
introduce a condition in the settlement deed 
laying down a particular line of devolution 
for the dirot descendants of the parson wha 
enjoyed the allowance first. [P 371 0 1] 

W. B. Pradhan and Bam Nath Shin 
Lai — for Appellants. 

A. O. Desai — for Secy, of Sfcate. 

B. W. Desai — for l^espondenk 
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[Order of Reference 

Marten, C. J. — This is an important 
oase in the nature of a test ease as to 
whether, when the cash allowance of a 
representative watandar under the Watan 
Act has been commuted under the pro- 
visions of that Act, the commuted al- 
lowance thenceforth becomes in effect 
joint Hindu family property, and con- 
sequently can no longer be claimed by 
the representative watandar to be his 
exclusive property, as would bo tbe case 
with the cash allowance itself prior to 
the date of the commutation. 

We have listened to an interesting 
argument from Mr. Kelkar, counsel for 
the defendant, who supports the view 
that, in the present case, the representa- 
tive watandars are entitled exclusively 
to the commuted allowance just as they 
were to the original allowance. That 
argument has not been concluded, nor 
have we heard Mr. Shingne, counsel for 
the successful plaintiffs in the lower 
appellate Court. Wo have taken this 
course for two reasons: (l) because we 
consider that there are certain facts 
which should bo found and which are or 
may be material, and (2) because this 
appears to be a oase which may more 
properly bo heard by a Full Bench, 
particularly having regard to what 
prima facie appears to be a conflict of 
authority between Bhan v. Ramchand^ 
ra rao (l), a decision of Sir Charles Sar- 
gent and Candy, J. and Vama7i v. Jagan^ 
nath (2), a decision of Sir Norman 
Macleod and Crump, J. 

Aa regards the first point, the ques- 
tion of fact which we want to bo made 
clear is whether the original cash allow- 
ance was derived solely from the Govern- 
ment Treasury, or whether it was derived 
wholly or in part from the watan lands. 
Accordingly, on that point wo will direct 
a remand to the lower appellate Court 
to determine: (l) whether the original 
cash allowance was derived (a) wholly 
or in part from the watan land, and or 
(b) wholly or in part from the Govern- 
ment Treasury; and (2) whether since 
the date of the commutation there has 
been any increase in the assessment of 
the watan land. The second question 
is suggested to us by counsel for the 
respondents, who points to condition 2 
of the commutation. Ex. 24, which 

(1) [1895] 20 Bom. 423 (F.B.). 

(2) A. I. R. 1926 Bom. 864. 
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suggests that the assessment on the 
watan lands themselves might be in- 
creased by reason of the settlement 
arrived at. Consequently, the interests 
of other holders in the watan, apart 
from the representative watandars, may 
perhaps be affected by the settlement. 

We will direct that this inquiry be 
answered within two months. On its 
return we propose to remand the case, 
when all the facts have thus been ascer- 
tained, to a Full Bench. The precise 
questions, which wo will formulate for 
the Full Bench, will be settled by us 
when we get the further findings of the 
lower appellate Court 

But, while the case is fresh in our 
minds, it may bo convenient to indicate 
shortly how the point arises. Ex. 24, 
which is a typical document evidencing 
the commutation, shows that the repre- 
sentative watandars were two people, 
one named Damodar Anandrao and the 
other Gangadhar Nathu an infant acting 
by his mother Ambabai. The terms as 
to the rights of service between them 
were that each should take a ten years" 
turn. Then under S 15, Watan Act, 
Government relieved them of their liabi- 
lity for service on the conditions referred 
to in Ex 24, so far as the particular 
villages there mentioned are concerned 
Under those conditions, the watandars 
will get one-third of the cash allowanca 
according to the Wingate scale. The 
lands themselves will remain in the 
possession of those who have got them 
according to the Watan Act. Then there 
is to be a sanad according to the Gordon 
settlement, but with these alterations, 
viz., that the first grantee of the cash 
allowance will have it continued to his 
direct descendants; that adoptions are 
to bo made from the ‘family only; and 
that cash allowances of Es. 5 or less 
are liable to be redeemed by Government 
at twenty times the amount. Form of 
the Gordon settlement in somewhat dif- 
ferent oases will be found in Phadnis’s 
Watan Act at p. 541, Form 8. 

This deed of commutation was effected 
in 1914 and some five years afterwards^, 
the plaintiffs brought this suit No. 958 
of 1919 claiming to be entitled to shara 
in the commuted allowance. The Sub- 
ordinate Judge dismissed their suit in> 
1920. But four years afterwards in 1924^ 
the learned Assistant Judge reversed 
that decree, and in effect passed judg- 
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menfc in favour of the plaintiffs. The 
grounds on which the lower appellate 
Court mainly relied were these, viz., 
that although the original cash allow- 
ance was the exclusive property of the 
representative watandars and was im- 
partible during the period when the 
representative watandars were liable to 
give service, still when those services 
were no longer required, the cash allow- 
ance thereby became ordinary joint 
Hindu family property which had never 
originally been partitioned, and which 
accordingly must bo treated as being 
held in suspense, as it were, pending the 
performance of these hereditary duties. 
On the other hand, the defendants argue 
that the other members of the family 
are no more entitled to the commuted 
cash allowance than they were to the 
original cash allowance, and that neither 
the one nor the other has in any sense 
been or become joint family property. 
They in particular rely on various sec- 
tions of the Watan Act, such as the de- 
finitions of assigned property in S. 4 and 
S. 6 (2) and the prohibition against 
assignment in S. 7. 

As regards the authorities Bhan v. 
Bamchandra rao (1) was a case , of a 
commutation of a Deshmukhi service 
watandar under the Gordon settlement, 
and there the Court held that S. 
10, Watan Act, which enabled the 
Court in effect to set aside attach- 
ments, etc., in respect of unauthorized 
alienations under the Act, applied 
alike to these watandars, even though 
the liability to serve had been com- 
muted, In particular Candy, J., in re- 
ferring the point for the Full Bench, 
stated (p, 426): 

“ The settlements made by Gordon’s Com- 
mittee, unless it was otherwise specially pro- 
vided by any particular settlement, were not 
intended by either party to those settlements 
to convert the watan lands into the private 
property of the watandars with the necessary 
incident of alienability, but to leave them 
attached to the hereditary offices, which 
although freed from the performance of ser- 
i^ice, remained intact, as shown by the de- 
finition of hereditary office in the declaratory 
Act 3 of 1874.” 

On the other hand, in Vaman v. 
Jagannath (2), it was held by Sir Nor- 
man Macleod and Crump, J., that 
“a cash allowance granted by Government, in 
commutation of kulkarni watan services, be- 
longs, like the watan, to the whole family. 
It cannot be claimed exclusively by the re- 


presentative watandars and members of his 
family.” 

There, however, it appears from the 
report that the defendant remained 
absent throughout the trial, and no evi« 
dence was led on his behalf. Moreover, 
the original commutation order direot- 
ting the payment of Bs. Ill a year was 
not before the Court. 

We have not heard, as I have already 
said, Mr. Shingue, but it is pointed out 
by Mr. Kelkar that ‘in Desai Maneklal 
V. Desai Shivlal (3) which was relied 
on by Sir Norman Macleod, the settle- 
ment there in question was effected be- 
fore the date of the Watan Act. 

I have only stated the above in order to 
indicate what is the general nature of 
the controversy between the parties in 
the present case. We have not heard 
counsel fully, and we in no way prejudce 
what eventually the findings may be. We 
may add that as at present advised, we 
do not propose to hear further arguments 
on this case, when the matter comes 
back from the lower appellate Court, bub 
will merely proceed to settle the precise 
questions for the Full Bench with the 
aid of counsel and in the light of the 
reply to be given by the lower appellate 
Court. Costs of the present hearing will 
be costs in the appeal. 

There was one further point which my 
brother Percival has suggested, viz., that 
notice might be given to Government of 
this remand to the lower appellate Court 
and also of the remand to the Full Bench 
when it is granted. The reason is this. 
We understand that this decision in this 
case is likely to affect a large number of 
oases where similar commutations have 
been arrived at by agreement between the 
representative watandars and Govern- 
ment. On the other hand, it would seem 
probable that, if the representative wat- 
andars had had any suspicion that the 
contention now taken by the plaintiffs 
was even arguable, they would never 
have arrived at the settlements which 
they in fact did come to with Govern- 
ment. In other words, the decision of 
the lower appellate Court will be likely 
to impose a substantial obstacle in the 
way of any future agreements of a simi- 
lar nature as regards those holdings 
where the cash allowances have not so far 
been commuted. It may be, therefore, that 
Government as amicus curias or other- 
(3) [1884] 8 Bom. 42|S. 
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^ise would like to have an opportunity 
ot being heard on the points in dispute. 
Whether they wish to do so, it will be 
ior them to decide. Similarly, it will 
*be for t her lower appellate Court or for 
iihis Court when the respective cases are 
before us to decide in what particular 
way we will allow the Government 
'Pleader to address the Court. But that 
some such facility should be given to 
<jovernmeat, to have the case presented 
to this Court; on their behalf is, we think, 
only reasonable and fair, provided 
<}overnment wishes to take that course. 

Accordingly, so far as the lower appel- 
late Court is concerned, we think that 
that Court should give notice to the Col- 
'leotor of the remand we have directed 
before the lower appellate Court. As 
regards this Court, there will be direc- 
tions to the Registrar that, when the 
proposed remand to the Full Bench is 
^made, notice of the fact is to be given to 
‘'Government, and of the date for hearing 
of the Pull Bench case. 

The findings recorded by the lower 
Courts on the remanded issues were: (1) 
the original cash allowance was drawn 
wholly from Government treasury, no 
•part of it being drawn from the watan" 
land before commutation; (2) there had 
been an increase in the assessment of the 
watan in the second Revision Settlement 
of 1917-18 which, however, was not in 
•consequence of or as a result of the com- 
mutation. On the findings being oerti- 
bed the following questions were referred 
to a Full Bench). The questions for the 
Full Bench will be: 

(1) Whether the kulkarniki cash allowance 
in dispute oeased to be the exclusive property 
of the Hindu ofhoiating kulkarni by reason of 
the commutation of the kulkarniki service 
and became from the date thereof the property 
of the joint family to which such oihciator 
belonged ? 

(2) Whether under S. 15, Bombay Hereditary 
Offices Act, the Oolleotor is competent to in- 
troduce a condition in the settlement deed 
.laying down a particular line of devolution 
of the commuted cash allowance ? 

Opinion 

Madgavkar, J. — The facts upon 
which this reference arises are stated in 
’the referring judgment of the learned 
Chief Justice. 

The genealogy of the watan family is 
given in the judgment of the trial Court. 
Venkaji had two sons, Bapu and Vithal. 
The plaintiffs-respondents are the sons 
«of Vithal. The defendants-appellants 


are the grandsons and descendants of 
Bapu. Venkaji was the sole representa- 
tive watandar and enjoyed the cash al- 
lowance from Government now in ques- 
tion. On his death that allowance was 
enjoyed in the first instance by his elder 
son's son Nathu and on Nathu's death 
by the present defendants-appellants. 
The plaintiffs-respondents and their 
father never enjoyed it at any time. For 
the purpose of this reference we accept 
the finding of the District Court that 
the plaintiffs are never proved to have 
expressly surrendered any claim they 
might have had. In the year 1914, this 
allowance was commuted by the Col- 
lector, presumbly under S. 15, Watan 
Act, to one-third of the original allow- 
ance, the services ceasing. The respon- 
dents filed this suit on the ground that 
the allowance appertained to the family 
of Venkaji and that when the services 
ceased, with them the appointment of 
the representative watandar ceased and 
the allowance reverted to the family, 
and they were entitled to one-half. The 
trial Court held that they had given up 
their right and dismissed the suit. The 
District Court held that they had not 
given up their right, and, accepting the 
view of Macleo, C. J., in Vaman v. 
Jagannath (2), held that as the ser- 
vices had ceased and the representa- 
tive watandar no longer existed, the al- 
lowance reverted to the family of Ven- 
kaji and allowed the plaintiffs’ -claim to 
one- half. 

The defendants have appealed, and 
the questions referred to us by the Ap- 
pellate Bench are as follows : 

(1) Whether the kulkarni cash allowance in 
dispute oeased to be the exclusive property of 
the Hindu officiating kulkarni by reason of 
the commutation of the kulkarni service and 
became from the date thereof the property of 
the joint family to which such offioiator be- 
longed ? 

(2) Whether under S. 16, Bombay Heredi- 
tary Offices Act the Collector is competent 
introduce a condition in the settlement deed 
laying down a particular line of devolution 
of the commuted cash allowance ? 

As regards the first question, all the 
learned pleaders, to whom we are in- 
debted for a very complete argument, 
agree that there is no question of a joint 
Hindu family in the legal sense,, and 
that the first question is rather con- 
cerned with the “family" meaning 
thereby the descendants of Venkaji. 
Government is represen tq^ Ip^efgpe <us by 
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Mr. A. G. Desai, as amious curiae and 
supports the appellants. 

Shortly put, the argument for the ap- 
pellants is that the cash allowance now 
in question falls under part 3, S, 4, 
Watan Act ( Bom. Act 3 of 1874) ; 
it is made voluntarily by Government 
and is subject periodically to modi- 
fication or withdrawal ; it is pay- 
able to the person chosen by the Col- 
lector as the officiating watandar and by 
reason of the commutation under S. 15 
and cessation of the services the plain- 
tiffs are not entitled to claim any share; 
and it was never in fact the family pro- 
perty of Venkaji personally, or property 
in which his descendants had ever a 
vested interest. The respondents rely 
on the decisions of this Court Manelclal 
Amratlal v. Shivlal Bhogilal (3) and 
Vaman v. Jagannath f2) and contend 
that th6 watan property belongs to the 
watandar family and as the respondents 
are members of that family being des- 
cendants of Venkaji, they are holders 
within the meaning of S. 15, and with 
the cessation of the service and of the 
representative watandar the appellants 
cannot claim the solo right to the com- 
muted allowance. 

It appears to us that the claim is 
really based on three assumptions, none 
of which is proved. These assumptions 
are as follows : Firstly, the cash al- 
lowance was the personal property of 
Venkaji in which his descendants had a 
vested interest from birth in the same 
manner as they would have had in the 
ancestral property of Venkaji governed 
by Hindu Law. Secondly, this interest 
ceased temporarily by reason of the selec- 
tion by the Collector of one member of 
the family as representative watandar. 
Thirdly, but with the cessation of these 
services and of the representative watan- 
dar this vested interest revives and the 
respondents can claim a half share. 

This property was never joint family 
property but was a cash allowance made 
voluntarily by Government based on 
certain calculations according to a scale 
framed by Government and subject to 
modihoation and withdrawal by Govern- 
ment. It was commuted under S. 15 
and fell within the purview of S. 23 
under which the Collector is entitled to 

the annual emoluments .of offioiators. 
^be mere fact that the choice of the 
^tt^tor of the representative watandar 


was confined to a certain family doea* 
not mean that each and every member o0 
that family, singly or collectively, had 
a vested interest in that property. To 
put it shortly, the legal limitation of' 
selection on the part of the Collector i& 
not equivalent to a vested interest io 
the members of the family. The second 
proposition therefore, equally fails, and’ 
the third cannot follow. 

The history of the legislation ,has beem 
stated in Badhabat v. Anctntrav Bhag^ 
vant (4) and it is not necessary for the^ 
purpose of this reference to consider the* 
main provisions of Kegn. 16 of 1827 or 
Act 11 of 1843 or Act 3 of 1874 as now 
modified. It was not property belong- 
ing to the entire family of which the# 
Collector reserved a part under 8. 13,. 
Act 11 of 1843 but was from the outset 
an allowance from Government payable at 
their option to the representative watan-^ 
dar. In this view it is not in our opi- 
nion necessary to consider the question* 
of inalienability or even impartibility. 
The expression “joint family'* is not to. 
be found iu the Watan Act nor does ‘it 
deal directly with impartibility. In- 
alienability is not in law synonymous*- 
with impartibility. 

The commutation in question was- 
made between the Collector as repre- 
senting Government on the one aide and 
Gangadhar, defendant 1, the son oV 
Nathu, on the other. The respondents- 
were not parties to it. For such a com- 
mutation to give the respondents a 
claim is only possible in one of two- 
ways, either by the agreement or as a 
necessary legal consequence of the agree- 
ment. As regards the parties to the* 
agreement appellant 1 did not desire or 
intend to benefit the respondents. He> 
gave up his two-thirds share as Govern- 
ment gave up their services. The samo 
was the case with Government as ap- 
pears from the terms of the agreement 
(Ex. 77) that the cash allowance was ta 
continue to the direct descendants of th& 
person who got it first, in other word8^ 
excluding the respondents. No provi- 
sion of the watan or other law has been 
shown whereby, as a legal consequence’ 
of the cessation of the service and tbe* 
giving up of two-thirds, the plaintiffs- 
respondents have necessarily obtained a. 
legal right to the other one-third. 

“(4) [1886] 9 Bom. 198 (F. B.). 
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Tbere are, however, two decisions of 
-this Court on which the respondents 
<3an fairly rely in support of the present 
claim. In Maneklal v. Shivlal (3) a 
certain amin sukhdi in addition to the 
desaigiri allowance in the Kaira District 
was held on commutation, to bo partible 
Cimongst all the cosharers. That case, 
however, can be distinguished on three 
grounds. The commutation was made 
in 1873 befoie the passing of Act 3 of 
1874. The sanad, as appears from p. 431 
of the judgment, reserved in express 
terms the rights and interests of other 
parties. Thirdly, to the agreement of 
commutation nob merely the representa- 
tive watandar but a)l the others were 
parties. 

The other case in favour of the res- 
pondents is Vaman v. Jagannath (2), in 
which it was held that 
“ a cash allowanoo granted by Government 
in oommufcabion of kulkarni waban services 
belongs, like the watan, to the whole family. 
It cannot be claimed exclusively by the re- 
presentative watandars and members of the 
ffamily,** 

This decision purports to follow the 
decision in Maneklal v. Shivlal (3) re- 
ferred to above and was further based 
cn the ground that when the services 
•ceased the watandar’s family would con- 
tinue as such, and any allowance paid by 
Government as compensation should be 
considered to belong to the whole family. 
This ground, if I may say so with res- 
pect, is a consideration more appropriate 
for the legislature than for the Courts. 
The absence of any enactment can hardly 
suffice as the foundation of a legal right 
such as the plaintiffs-respondents assert. 
Moreover, in that case except for the 
written statement the case was undefen- 
ded, the sanad was not before the Court, 
nor the order directing commutation. 
For the reasons stated above, and con- 
joining our observations expressly to this 
^oash allowanoo from Government and 
not necessarily to other species of watan 
property, we think that the inference of 
Macleod, C. J. does not follow. The al- 
lowance from its inception was a matter 
between two parties and two parties 
nnly Government on the one hand and 
the representative watandar chosen by 
.them on the other — and except that the 
.selection was confined by law to the 
watandar family of which undoubtedly 
dihe plaintij^s-respondents are members, 
mo other persoi^ in the family has a 
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right, vested or other, to the allowance. 
If in 1914 Government on the one 
hand gave up their right to the service 
and the officiating kulkarni gave up two- 
thirds of that allowance, such an agree- 
ment was one which under S. 15 of the 
Act it was perfectly competent for them 
to make. It is not shown how such an 
agreement between these persona can 
found a cause of action for a suit such as 
the present. We do not think that 
there is any conflict between the case of 
Bhan y. Bamchandrarao (1), where the 
question was of alienation and attach- 
ment under S. 10 of the Act and the case 
of Vaman v. Jagannath (2). But we 
differ from the view of the Division 
Bench of this Court in Vaman v. Jagan^ 
nath (2) and in respect of this species of 
watan property we agree rather with 
Wesbropp C. J. in Savitriava v. An^ 
andrav (5) (p. 226): 

“ that there is not any authority for hold- 
ing that a cessation of the performance of the 
duties of the office, oven though sanctioned 
by Government, would alter the nature of the 
estates appendant to them. ” 

We are of opinion that the argument 
for the respondents fails. 

On the second question as regards the 
Collector's power, in effect the Collector 
agreed that the allowance should be 
divided between the direct descendants 
of the person who gob it first. He has 
not departed from the rule of devolution 
of Hindu law, and such a clause, we 
think, was within his competence. 

The answers to the questions referred 
to are, therefore, as follows: — 

(1) The kulkarni cash allowance in 
dispute did not cease to be the exclusive 
property of the officiating kulkarni by 
reason of the commutation of the kul- 
karni service and did not become from 
the date thereof the property of the joint 
family and descendants of Venkaji. 

(2) Under S. 15, Bombay Hereditary 
Offices Act, the Collector was competent 
to introduce a condition in the settle- 
ment deed laying down a particular line 
of devolution for the direct descendants 
of the person who enjoyed the allowance 
first. 

Patkar, J, — I agree. I desire to add 
that we are concerned in this case with 
a watan which consists of a cash allow- 
ance paid from the treasury to the offici- 
ating kulkarni belonging to the watan 
family. It comes within the last c lause 

(5) [1876] 12 B. H. 0, 224. 
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of the definiMon of the watan property 
nnder 8. 4 : 

**oash paymenfi in addition to the original 
watan property made voluntarily by Govern- 
ment and subject periodically to modification 
or withdrawal.’* 

We are not ooaoerned ia this case with 
watan property which consists of land 
from the income and profits of which the 
ofifioiator is paid. In the latter case it 
might be contended that the lands being 
the ancestral property of the family, as 
soon as the services are dispensed with, 
the entire profits or the income of the 
property would be divisible among all 
the members of the family. In the pre- 
sent case we are concerned with a cash 
allowance payable by the treasury and 
subject to modification or withdrawal. 

Several cases have been cited before us 
and the provisions of Regn. 16 of 1827, 
Acts 11 of 1843 and 3 of 1874 have been 
brought to our notice. The cases cited 
mostly refer to the power of alienation 
with regard to the property in respect of 
which there has been a commutation 
under 8. 15, Watan Act. In Badhabai 
V. Anantrav Bhagvant (4) the settlement 
was made under Act 2 of 1863. In the 
present case we are concerned with the 
settlement under S. 16, Watan Act. The 
effect of the decisions in Appaji Bapuji 
V. Keshav Shamrav (6) and Bhan v. 
Bamohandrarao (l) is that in spite of the 
cessation of the service on account of any 
commutation or settlement under S. 16, 
Watan Act, the property continues to be 
watan and would, therefore, be inalien- 
able outside the family of the watandar. 
The Gordon Settlement of 1864 was not 
intended by either party to the settle- 
ment to convert the watan lands into the 
private property of the watandar with 
the necessary incident of alienability. 

According to the definition of ‘‘here- 
ditary office” in S 4, Watan Act, the ex- 
pression includes such office when the 
services originally appertaining to it 
have ceased to be demanded. The posi- 
tion is made clear by Cl. 2, S. 5, Watan 
Act. The question, however, of the in- 
alienability of the watan property is 
quite different from the question which 
wo have to consider, viz., whether, after 
the cessation of the services, the commu- 
tation allowance reverts to the family, 
and other members of the family not en« 
titled to the privilege of being appointed 
(6) [1890] 16 Bom. 18. 
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as officiating kulkarnis are entitled to 
share in the commuted allowance. The* 
case of Savitriava v. Anandrav (6) lends 
some support to the appellants' conten- 
tion. But it appears that it was proved! 
in that case that there was a custom of 
impartibility in the family. The only 
oases in favour of the respondents are* 
Maneklal v. Shivlal Bhogilal (3) and Va^ 
man v. Jagannath (2). 

In Maneklal v. Shivlal (3) the whole* 
of the allowance was not appropriated 
for service, the rights of the other mem- 
bers of the family entitled to amin sukhdb 
were reserved in 'the sanad, and Govern- 
ment dealt with the whole family, and 
the commutation was before the passing, 
of the Act 3 of 1874. In Vaman v. Jagan- 
nath (2) the sanad was not before the- 
Court, and reliance was placed on the 
decision in Maneklal v. Shivlal (3). 
There is nothing in the Watan Act which 
would support the contention that cessa- 
tion of the service would resuscitate the^ 
rights of the other members of the family 
who had no right to officiate as kulkar- 
nis. The commutation in this case was* 
the result of an agreement entered into* 
between Government and Gangadhar be- 
longing to the branch of Nathu. It was^ 
Gangadhar who was all along appointed 
as officiator. It is not contended on be- 
half of the plaintiffs that the commuta- 
tion was illegal on the ground that it was* 
arrived at behind their back. Gangadhar 
was a holder of the watan under Cl. 4, 
S. 15, Watan Act. The commutation,, 
therefore, being presumably binding on 
the persons who entered into the con- 
tract, i. e., Government and the holder of 
the watan and his heirs and successors,, 
it is not shown by the plaintiffs that- 
they are entitled in this suit to disre- 
gard the terms of that contract. 

It is not shown that the plaintiffs have* 
any interest by birth in the cash allow- 
ance which was given by Government 
voluntarily for remuneration of the offici- 
ator and which was subject to modifica- 
tion or withdrawal No sanad or other 
evidence has been produced to show that- 
the cash allowance was joint family pro- 
perty or was an appanage of the watan in 
which other members of the family were* 
interested, and was not the remuneration 
of the officiator only. I, therefore, agree 
that the answer to the first question is^ 
that the kulkarni cash allowance does^ 
not cease to be the exolrsive property ot 
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the officiating knlkami by reason of the 
commutation of the kulkarni service. 

With regard to the second question, 
the condition in Ex. 77 is that the cash 
allowance is to be continued to the direct 
descendants of the watandar who was 
appointed to officiate in the kulkarni 
office, and there has been no introduction 
of a line of devolution of the estate in* 
consistent with or repugnant to Hindu 
law. I think, therefore, that the condi- 
tion 4 (1) of the settlement (Ex. 77) 
in this case was one which the Collector 
was competent to introduce. 

Wild, J . — I have nothing to add. 

R.K. Reference answered. 
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Patkar and Baker, JJ. 


Hanmant Shrinivas Kulkarni — Ap- 
plicant. 


V. 

Emperor — Opposite Party. 

Criminal Bevn. Appln. No. 377 of 1928, 
Decided on 18th March 1929. 


(a) Criminal P. C., S. 345 — Court must be 
satisfied of validity of composition before 
allowing it. 

Before composition is allowed the Court 
must be satisfied that the composition is legal 
and valid in law: 21 Gah 103, Foil. [P 376 0 1] 

(b) Criminal P, C.^ S. 345 — Composition 
at late stage — Some offences non-compound- 
able — Subsequent repudiation by party — 
Magistrate is not bound to allow composi- 
tion. 

A Magistrate is not bound to entertain an 
application ior composition, preferred at a 
late stage of the case and subsequently re- 
tiHcted by party thereto and where some of 
the offences for which accused is charged are 
non-compoundable : 16 Bom. L, B. 939 ; 17 

C. W. N. 948 ; A. I. B. 1923 All. 474; A. 1. R. 
1922 Lah. 138, Dist. [P 376 0 1] 

(c) Criminal P. C., S. 197 (as amended) — 
Public servant — Acts illegal and without 
justification — Government sanction is not 
necessary before prosecution. 

Where an act is done by a public servant 
which is illegal and there is no justification 
for it, it cannot be said to have been com- 
mitted under colour or in excess of the duty 
or authority as public servant and the offence 
can be tried by a Magistrate without sanction 
of the Government under S. 197. A. I. B. 
1928 Bom. 352 (P.B.), Foil.; A. I. B. 1927 Bom, 
432, Dist.; 17 Or. L. /. 394, Ref. tP 376 0 2] 

(d) Criminal P, C., S. 197 (as amended) — 
Object. 

The object of S. 197. is to guard against 
vexatious proceedings against public servants 
and to secure the well considered opinion of a 
superior authority before their prosecution. 

^ [P 876 0 2] 


H, 0. Goyajeemi S* B. Jathar — for 
Accused. 

A. O. Desai — for Oomplaiaaut. 

P. B. Shingne — for the Crown. 

Patkar, J . — In this case the accused 
were charged with offences punishable 
under Ss. 147, 451, 342 and 426, I. P. 0., 
on the ground that on 18th December 

1925, they being members of an unlawful 
assembly pulled down the banka of the 
complainant Irappa Balappa, and in pur- 
suance of the object of pulling down the 
banka wrongfully confined him by push- 
ing him into the house and pulled down 
the banka with the intent to cause 
wrongful loss to the complainant. The 
learned Magistrate on consideration of 
the whole evidence held that the pro- 
secution case was proved. It is not ne- 
cessary to go into the question whether 
the application for revision to this Court 
is beyond time. The delay has been ex- 
cused and the application has been ad- 
mitted on 21st January 1929. 

The first point argued in this appli- 
cation is that on 7th August 1926 an 
application was made under S. 345, Cri- 
minal P. C., for compounding the offences 
with which the accused were charged 
The application was signed by the com- 
plainant and by the accused and also by 
the pleaders of both the parties. The 
Magistrate, on 7th August 1926 for- 
warded the application to the Police 
Prosecutor for opinion On 31st August 
the date to which the case was adjourned 
no reply was received from the Police 
Prosecutor and it was again adjourned 
to 16th September and on 14th October 

1926, the Magistrate ordered the case to 
proceed in effect holding that he was not 
satisfied that the compromise application 
was a lawful compromise under S. 345. 
On 20th October the Police Prosecutor 
declined to move the District Magistrate 
for withdrawal of the case. On 27th 
November 1926, the complainant made 
an application to the Collector of the 
District alleging that his signature on 
the compromise application was taken 
under threat and that permission should 
not be given to the compromise if the 
accused or their pleaders approached the 
Collector for granting the permission. It 
is urged before us that the learned Magis- 
trate ought to have granted the com- 
promise application and allowed the 
composition under S. 345, and reliance is 
placed on the rulings in Emperor v. 
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Oana Krishna (l), Basiruddi v. Khai- We are not satisfied in this ease that 


rat Ali (2), Emperor v. J. John (3); and 
Sewa Singh Emperor (4). 

In Emperor v. Qana Krishna (1) there 
was no dispute as to the factum of the 
oompromise. In the present case having 
regard to the subsequent conduct of the 
complainant it appears that his consent 
was obtained by threat and coercion by 
ihe accused. Before a composition can 
DO allowed the Court must be satished 
according to the ruling in Murray v. 
"^ueen Empress (5), that the composition 
IS legal and valid in law. In Basiruddi 
7. Khairat Ali (2) there was a second 
complaint after the complaint with re- 
gard to the offence under S. 325 had been 
already compounded, and it is with re- 
ference to the second complaint that it 
was held that the petitioners could not 
be again prosecuted either for grievous 
hurt or house trespass or being members 
of an unlawful assembly the common 
object being to commit offences which 
had been compounded. In Emperor v. 
J. John (3) the Court was satisfied that 
there was a legal and valid composition. 
In Sewa Singh v. Emperor (4) it was 
held that it is the duty of the Magistrate 
in each case which is compoundable with 
his leave, to decide whether he will or 
will not allow a compromise and the res- 
ponsibility rests entirely with him, and 
that where the offence is not of a serious 
nature and a compromise is arrived at, 
at a very early stage, the Magistrate 
ought to allow the compromise. In the 
present case the compromise was at a 
[ate stage of the case and some of the 
offences were not compoundable, for the 
offence under S. 451 was compoundable 
only with the leave of the Court and the 
offence under S. 143 which was embodied 
in the charge or the offence under S. 147 
of rioting which was mentioned in the 
complaint was not compoundable even 
with the permission of the Court. The 
learned Magistrate held that as a matter 
of fact the accused were guilty under 
S. 447 and not under S. 451. The point, 
however, remains that with regard to the 
offence under S. 143 the Magistrate had 
no jurisdiction to allow the composition. 

(1) [1914] 16 Bom, L. R. 939=s26 I. O.’^loOO 
=16 Or. L. J. 88. 

<2) [1913] 17 0. W. N, 948=20 I. 0. 618=14 
Or. L. J. 468. 

(8) A. I. R. 1923 All. 474=45 All, 145. 

(4) A. I. R. 1922 Lah. 188. 

(5) [1898] 21 Oal. 108. 


there was a lawful composition between 
the parties, and it would, therefore, 
follow that the order of the Magistrate 
allowing the case to proceed is not errone- 
ous. 

The second point argued, but not 
specifically taken in the applica- 
tion, is that the offence could not 
be tried by the Magistrate without the 
sanction of the Government under S. 197, 
Criminal P. C., and reliance is placed on 
the ruling in Emperor v. Kalu Mahadu 
(6). S. 197 relates to an offence alleged to 
have been committed by a public ser- 
vant while acting or purporting to act in 
the discharge of his official duties. The 
object of the section is to guard against 
vexatious proceedings against public 
servants and to secure the well con- 
sidered opinion of a superior authority 
before their prosecution. It has been 
held in Sankarahnga Tevan v. Avudai 
Ammal (7) that (p. 395) : 

**the test is not whether the particular act 
is within his powers, but whether he acted in 
the capacity with which he is clothed. Of 
course, if he simply uses his position as public 
servant to commit an illegal act he will not 
be acting as sych public servant.” 

Assuming that the defence of the ac- 
cused is true namely, that they went to 
the scene of the offence in order to pre- 
vent an encroachment on Government 
land, they had no justification to take 
the law in their own hands by pulling 
down the banka and confining the 
complainant. Their obvious duty wat 
to make a report of the proceeding* 
to the’ higher authorities, and th( 
action of the accused would not fall with 
in their legitimate functions, and it can- 
not be said that the offences wen 
committed by them while acting or pur 
porting to act in the discharge of officia 
duty. The illegal acts cannot be said tt 
have been committed under colour or ii 
excess of the duty or authority as publii 
servants : see Narayan v. Yeshwant (8) 
The decision in the case of Emperor v 
Kalu Mahadu (6), relates to an em 
bezzlement committed by a public ser 
vant in the discharge of his duty. W( 
think, therefore, that the want of sanctioi 
under S. 197, Criminal P, 0., does no 
operate as a bar to the prosecution of th< 
accused in this case. 

(6) A. 1. R. 1927 Bom. 432. 

(7) [1916] 17 Or. L. J. 394=85 I. 0. 826. 

(8) A. I. R. 1928 Bom. 352=52 Bom. 88 

(F.B.). 
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The last point is with regard to the 
question whether the aocused made a 
complaint to the Mamlatdar at about 
12 O’clock on the day of the offence. It 
appears from the evidence of Mr, Badami 
4ihat the accused went and gave an appli- 
cation to him at about 12 O’clock. It 
appears from the evidence that the ac- 
cused had their own carts and accused 2 
had a motor oar and it is not improbable 
Ahat the accused could have gone nine 
miles and presented themselves before 
Mr. Badami, the clerk, after the ooramis- 
cion of the offence. It appears, however, 
.that as a matter of fact the banka was 
demolished. The report which was given 
by the accused was returned to them on 
21st December and the panohnama said to 
have been forwarded has not been pro- 
duced before the Court. It further appears 
that the two accused applied for sanction 
lo prosecute the complainant, and though 
they were clearly ordered to do so by the 
Mamlatdar they did nothing of the kind. 
The prosecution story is proved by the 
oral evidence in the case, particularly 
by the witnesses, Exs. 2, 3, 4 and 16, 
and we think that the accused are pro- 
perly convicted in this case. 

On these grounds wo discharge the rule. 

Baker, J. — I agree. So far as the 
question of composition is concerned, the 
.accused are convicted under Ss. 148, 447, 
342 and 426, 1. P. 0. The offence under 
S. 143 is not compoundable and in any 
case the trial under that section would 
have to go on. When we turn to S. 346 
it shows that the offences which can bo 
oompounded are those in respect of which 
the prosecution is pending and not the 
offences of which the accused is found 
guilty. At the time of the proceedings 
of the application for leave to compound, 
which was in August 1926, the aocused 
were charged with offences under Ss. 147, 
451, 342 and 426, and the offence under 
S. 461 was only compoundable with the 
leave of the Court, the offence under 
S. 147 not being compoundable at all. 
When some offences are compoundable 
and some are not, it is obvious that there 
can be no compounding of offences which 
are not included in S. 345, Criminal 
P. C., and therefore, with regard to those 
charges, the case must at all events go 
on. Whatever, therefore, happens as 
regards the offences under Ss. 342 and 426, 
ihe case had to go on with regard to the 
•oharge of unlawf]}! assembly or rioting 


under 6. 143 or 147, and with regard to 
the offence under S. 451 the Magistrate 
had discretion either to allow to compound 
it or not. Then we have found, so far as 
regards the compromise application with 
respect to the other two charges, that 
there is no legal compounding. 

The only remaining point which has 
been taken is as to the necessity of sanc- 
tion for the prosecution of accused 1 
and 2, who are respectively the kulkarni 
and the revenue patil of the village. 
S. 197 refers to a public servant, who is 
not removable from bis office save by or 
with the sanction of a Local Government, 
charged in respect of an offence alleged 
to have been committed by him while 
acting or purporting to act in the dis- 
charge of his official duty. That, how- 
ever, would mean offences which could 
be committed by public servants only, 
and hence it has been held that sanction 
under this section is necessary in those 
cases only in which the offence charged 
is an offence which can be committed by 
a public servant only, and the offence 
charged must involve as one of its neces- 
sary elements that it can be committed 
only by a person filling that character : 
see Municipal Commissioners for the 
City of Madras v. Major Bell (9) and 
Nando Lai Basak v. Mitter (10). 

Now the charge against accused 1 and 
2 is that they came to the house of the 
complainant in order to remove , hiS 
banka. It may be that accused 1 and 
2, as village officers, may have been acting 
in their official capacity when they came 
to the house of the complainant, but the 
only power which they had, supposing an 
encroachment had been committed, was 
to make a report to their superior officers 
with the view to orders being issued for 
the removal of the encroachment, and it 
was no part of the duty of the kulkarni 
and the revenue patil to compel the per- 
son guilty of the alleged encroachment to 
remove the encroachment without the 
orders of higher authority, much less was 
it any part of their duty to assault him 
and to remove the encroachment, suppos- 
ing it to be an encroachment, by force. 
The moment, therefore, that accused 1 
and 2 took the law in their own hands 
and used force towards the complainant, 
their actions cannot bo held to bo covered 
by their official position, and therefore, 

(9) [1901] 25 Mad. 16. 

(10) [1899] 26 Cal. 852=8 0. W. N. 639. 
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S. 197 has no application. So far as the 
facts are concerned, this is a revisional 
application and the Magistrate has consi- 
dered the evidence at length and there 
are no reasons for us to take a contrary 
view. I agree, therefore, that the rule 
should be discharged. 

v.B./b K. Buie discharged. 
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Fawcett, J. 

Dharamsey Khetsey — Plaintiff. 

V. 

Balkrishna Pandurang Samant and 
others — Defendants. 

Original Civil Jurisdiction Suit No. 
2377 of 1927, D/- on 22nd August 1928. 

(a) Dekkhan Agriculturists’ Relief Act (17 of 
1879), Ss. 2 and 11 — Definition of **agricul- 
turist” applies to firm only if firm by itself, 
tenants or servants .earns livelihood wholly- 
or principally by agriculture, and in that 
case alone it can only be sued at place where 
firm carries on business — Mere fact that 
partners are agriculturists does not make the 
firm an agricultural firm. 

The definition of “agriculturist” in S. 2 of 
the Act can apply to a firm only it that firm 
by itself, or by its servants or by its tenants, 
earns its livelihood wholly or principally by 
agriculture, carried on within the limits of a 
district to which the Act extends. It is only 
in this sense that there can be an agricul- 
turist firm and irrespective of the place where 
the cause of action may have arisen, the firm 
can only be sued where the firm resided in 
the sense of carrying on its business. Apart 
from that the fact that an individual partor 
of a firm or even all partners of the firm ear- 
ning their livelihood principally from agri- 
cultural income cannot afieot the right of a 
plaintiff to sue the firm at the place where it 
actually carries on business or where the 
cause of action has arisen: [P 379 C 1] 

(b) Dekkhan Agriculturists’ Relief Act (17 
of 1879), S. 2 — Definition of agriculturist — 
Person has limited meaning than under Gene* 
ral Clauses Act. S. 3 (39). 

The definition agriculturist is repugnant to 
the construction of the word ‘person* as given 
in General Clauses Act, S. 3 (39) unless it is 
taken in a limited sense regarding agricultural 
firm. [P 379 0 2] 

Munshi — for Plaintiff. 

Lalji—ior Defendants. 

Judgment. — The question that has 
been argued before me is whether the 
defendant firm can set up the contention 
that all or any of its partners are agrioul- 
turists, as defined in the Dekkhan Agri- 
culturists' Belief Act, and that therefore 
the suit cannot be tried by this Court but 
must be brought in a Court having juris- 
diction at the place where the partners 
reside in accordance with the provisions 
of S. 11, Dekkhan Agriculturists* Relief 
Act. 


Mr. Lalji'a contention is that & Arm iek 
only a compendious mode of expressing 
the partners c.of which that firm is com* 
posed, and that a partner can therefore* 
avail himself of the provisions of thiS' 
Act relating to agriculturist. It is an 
important question because if it is held 
that such a contention may be set up,, 
there will often be considerable difficult 
ties in the way of suing parties who carry 
on business in Bombay. I quite agree> 
that ordinarily a firm does, in law, only 
mean the partners of which it is compos- 
ed but I do not think that it neces- 
sarily follows that a definition like that 
of “agriculturist" in the Dekkhan Agri-- 
culturists’ Relief Act is. on that account 
applicable to any partner in that firm. It 
is recognized law that any partner oaU' 
put in a pleading on behalf of the firm^ 
but that pleading has to be confined to 
pleas that can be raised on behalf of the 
firm and he cannot put in a purely per- 
sonal defence. That has, for instance, 
been laid down in Ellis v. Wadeson (1): 
and the main effect of the firm being sued 
is that, if a decree is obtained against it,, 
the partnership assets become liable to 
satisfy that decree, as has, for instance,, 
been laid down in Adiveppa y. Pragji (2). 
There are special provisions in 0. 21^ 
Rr. 49 and 50, as to the separate liability 
of any particular partner, so that there* 
are distinctions made by the law between- 
personal pleadings that can be set up by 
a partner in his purely individual capa- 
city and the pleadings that can be set up- 
by the firm, and also between the liabi- 
lity of a firm in regard to the partnership 
assets and the liability of each particular 
partner as to his separate property. Then 
also there is the further consideration 
that it has been held by this Court that 
the definition of ‘agriculturist* under the 
Dekkhan Agriculturists’ Relief Act and 
the other provisions in favour of the agri- 
culturists in that Act are purely personal 
privileges. It has, for instance, been laid 
down in Martand Trimbak v. AmritraO' 
Bagohjirao {2)t\iQit moh privileges can- 
not be transferred by assignment or devo- 
lution. Again, it has been held in 
Dagdu v Mirasaheb (4) that a minor can- 
not ordinarily be an agriculturist as defi- 

(1) [1899] 1 Q. B. 714=68 L, J. Q. B. 604=15 

T. L. R. 274=80!L. T. 508=47 W. R. 420. 

(2) A. 1. R. 1924 Bom. 366. 

(8) A. I. R. 1925 Bom. 601=49 Bom. 662. 

(4) [1912] 36 Bom. 496=15 I. 0. 827=14 Bom.. 

L. R. 885. ^ 
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Bed in the Act, because he does not earn 
his livelihood by agriculture within the 
meaning of the dehnition, but is depend- 
ent on others, and though the latter may 
earn their livelihood by agriculture that 
in itself does not make him an agri- 
culturist. A third consideration is that 
under O. 30, E. 1 the main essential .in 
the right to sue or the liability to bo sued 
in the name of a firm is the fact of 
*‘iiwo or*more persons claiming or being liable 
as partners and carrying on business in Bri- 
tish India.” 

I stress the words “carrying on busi- 
ness.” That is what the legislature puts 
in the forefront instead of the actual re- 
sidence of the partners, and the personal 
residence of a partner is ordinarily of no 
importance in determining the juriedio- 
tion of a Court over a firm. Thus in 
Angullia & Co.y, Sassoon & Co. (5) it will 
bo seen from p, 571 of the report that it 
was pleaded in defence that inasmuch as 
the proprietor of the defendant firm was 
residing outside British India, O. 30, 
Civil P. C , did not apply; but Haring- 
ton, J., who tried the suit, held that the 
Court had jurisdiction to entertain it, 
and it will be seen from p. 577 that the 
objection as to jurisdiction was aban- 
doned in the appellate Court. 

Bearing in mind these considerations, 
it seems to me clear that the definition of 
“agriculturist” in S. 2 of the Act must 
be read as only applying to a firm at the 
utmost, if that firm by itself or by its 
servants or by its tenants earns its live- 
lihood wholly or principally by agricul- 
ture carried on within the limits of a dis- 
irict to which the Act extends. There 
can, I think, in that view, be an agricul- 
turist firm and it might he held that the 
6rm could only be sued at the place where 
it resided in the sense of carrying on 
its 'business irrespective of the place 
where the cause of action may have arisen. 
Apart from that, I think the fact of *an 
individual partner »of a firm, or even all 
the partners of the firm, earning their 
livelihood principally from agricultural 
income cannot affect the right of a plain- 
tiff to sue the firm at the place* where it 
3botually carries on business or where the 
cause of action has arisen. 

This result is consistent also with ano- 
ther view that it is possible to take. It 
has been urged by Mr. Munshi that the 
word ‘person* in the definition of “agri- 

<6) [1913] 89 Cal. 668=:il3 I. 0. 705=16 O.W. 

’.598. 
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oulturist” cannot by reason of the con- 
text be taken to cover a body of indivi- 
duals, such as it would otherwise include 
under the definition of the word in Cl.39, 
S. 3, QenerarClauses Act 1897. That 
definition is subject to the opening pro- 
viso “unless there is anything repugnant 
in the subject or context,” and there are 
in my opinion, good grounds for saying 
that the definition ordinarily contem- 
plates the case of an individual, who ac- 
tually earns his livelihood by agricul- 
ture or ordinarily engages personally in 
agricultural labour so that there is some- 
thing in the context repugnant to its ap- 
plication to a body of individuals, unless 
it is limited in the particular way thatj 
1 have mentioned about an agriculturist 
firm. Therefore, in my opinion, it is not 
open to the defendant firm to set up this 
contention in this suit. 

Mr. Lalji admitted that he could find 
no authority in support of his contention 
and I imagine that is because it is so ob-^ 
viously absurd that it has not been raised 
before. The preliminary 'issue is, there- 
fore, answered by my finding that this 
Court has jurisdiction to try the suit, and 
the case is adjourned to next week for 
evidence on the further points. Costs of 
this hearing to be borne by the defendants 
in any case. 

V.E./r.K. Order accordingly. 

A. I. R. 1929 Bombay 379 

Patkar and Baker, JJ. 

Lakshman Eamjee — Plaintiff — Appel- 
lant. 

V. 

Dattatraya Bamkrishna and others — 
Defendants — Respondents; 

Second Appeal No. 144 of 1927, De- 
cided on 15th March 1929, against decree 
of Dist. Judge, Satara, in Appeal No. 45 
of 1926. 

Civil P. C., O. 21, R, 103 — Suit under R. 
103 though brought on strength of title must 
be brought within one year — Limitation Act, 
Art, 11-A. 

A suit contemplated by B. 103 is not con- 
fined to a suit for possession. It may be 
brought either on account of his right to pos- 
session or on account of his title. A suit under 
B. 103 therefore though brought on strength 
of title is governed by Art. 11-A and must be 
brought within one year : 44 Bom. 616 ; A. I.. 

R. 1927 Bom, 184, Dist, ; 1 Lah. 57, Rel. on\ 
(1889) P. J. 101, Foil. [P 380 C 2, P 381 C 2} 

K. N. Koyajee — for Appellant. 

P. V. Kane and F. D. Limaye — for 
Respondents. 
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Patkar, J . — In this case the property 
in suit originally belonged to Bala Bapu 
and Krishna Mahadu. By their deeds on 
3rd April 1864. 7th Juno 1864 and 23rd 
Juno 1867, they mortgaged the property 
to one Bhiku Sonar. On 1st March 1921, 
the plaintiff purchased from the heirs of 
^tho mortgagors their equity of redemp- 
tion, and brought suit No. 1060 of 1921 
for redemption against the mortgagees to 
which defendants 1 and 4 were made par- 
ties. ‘ They contended that they were the 
inamdars of the village, and had also the 
mirasi right, but as the title which they 
set up was paramount both to the mort- 
gagor and the mortgagee, their names 
were struck off in the redemption suit. 
The plaintiff, however, obtained a redemp- 
tion decree on 15th July 1922, and got 
possession on 30th November 1922. De- 
fendants 1 and 4 made two applications, 
Exs. Ill and 120, under 0. 21, R. 100, 
and were successful in their applications, 
and possession was handed over to them 
on 11th April 1923. The present suit 
was brought by the plaintiff on the 
strength of his title more than a year 
after the order in the miscellaneous pro- 
ceedings. Both the Courts held that the 
suit was barred under Art. 11-A, Lim. 
Act. 

It is urged on behalf of the appellant 
that the view of both the Courts that the 
suit is barred by limitation under Art. 
11-A is erroneous. Under R. 103, O. 21 a 
party who is unsuccessful in the miscel- 
laneous proceedings is entitled to bring a 
suit to establish the right which he 
>claim3 to the present possession of the 
property, but subject to the result of 
such suit the order shall be conclusive. 
It is urged on behalf of the appellant 
that the present suit is not based on the 
right to present possession of the pro- 
perty, but is based upon his title, and, 
therefore Art. 11-A, Lim. Act, does not 
apply. It is further urged that there is 
difference in the wording of R. 63, 0. 21, 
and R. 103, 0. 21. The former refers to 
a suit to establish a right to the property 
in dispute, whereas under the latter the 
suit contemplated relates to the right 
which he claims to the present possession 
•of the property. In support of this con- 
tention reliance is placed on the cases of 
Laxmishankar Devshankar v. Hamja- 
hhai Usufally (1) ; Bukmabai v. Fakir^ 

(1) [1919] 44 Bom. 616==57 I.O. 426=22 Bom. 

L.R. 735. 


sa (2) ; and Bango Vithal v* Bikhivam 
das (3) 

Rules 58 to 63 corresponding to Ss. 278 
to 283, old Civil P. 0., and Rr. 97 to 103 
corresponding to Ss. 328 to 335, old Civil 
P. 0 , run on parallel lines The former 
sections relate to the objections with re- 
gard to the attachment of the property at 
the instance of a claimant having some 
interest in or possession of the property, 
while the latter relate to the objections 
respecting the possession of the property 
in execution of a decree by a purchaser 
of the property or by the decree- holder 
or some person other than the judgment- 
debtor. As the former set of rules relates 
to attachment of the property, R. 63 re- 
fers to a suit to establish the right which 
the plaintiff claims to the property in 
dispute. As the latter set of rules refers 
to possession, R. 103 refers to a suit to 
establish the right which the plaintiff 
claims to the present possession of the 
property. Though the two sets of rules 
relate to different matters, the principles 
applying to one set cf rules equally apply 
to the other according to the decisions in 
Minguel Antone Lopes v Waman Laksh- 
man Lohar (4) and Karsan v. Oanpat 
ram (5). The suit contemplated by R 
103, 0. 21 is not confined, in ‘our opinion 
to a suit for possession of the property 
It is a suit to establish a right whicl; 
the plaintiff claims to the present posses 
sion of the property. And this right ma\ 
be established either on account of hii 
right to possession or on account of his 
title. According to the view of the Privy 
Council in Sardhari Lai v. Ambika Per- 
shad (6), the policy of the Act evidently 
is to secure the speedy settlement of 
questions of title raised at execution 
sales, and for that reason a year is fixed 
as the time within which the suit must 
be brought. Their Lordships observed 
(p. 526) : 

**But besides that, the Oode does not pres- 
cribe the extent to whioh the investigation 
should go ; and though in some oases it may 
be very proper that there should be as full an 
investigation as if a suit were instituted for 
the very purpose of trying the question, in 
other cases it may also be the most prudent 
and proper course to deliver an opinion on 
such facts as ar’e before the Subordinate Judge 
at the time, leaving the aggrieved party to 

(2) A.I.R. 1927 Bom. 184=51 Bom. 153. 

(3) [1874] 11 B.H.O. 174. 

(4) [1889] PJ. 17. 

(5) [1897] 22 Bom. 875. 

(6) [1888] 15 Cal. 621=15 I.A. 123=5 Sar. 

172 (P.O.). . 
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bring the suit which the law allows to him. 
However that may be,>**in this case the order 
was made ; and it was an order within the 
jurisdiotion o£ the Court which made it. It is 
not conclusive ; a suit may be brought to 
claim the property, notwithstanding the 
order ; but the law of limitation says that 
the plaintiff must be prompt in bringing his 
suit." 

In Bhau Bala v. Bapaji Ba- 
puji (7j, under similar circumstances, 
the claim was held to be barred on 
the ground that it was brought mora 
than a year after the order in the 
execution proceedings. It was held that 
the prayer in the plaint was exactly the 
same as the prayer in the application; 
that defendant’s obstruction should be 
removed and possession given. In that 
case, just as in the present, the plaintiff 
did not attempt to put forward any title 
consistent with the defendant’s present 
possession or to admit that defendant 
had a right to present possession though 
for a limited period. On the contrary 
the plaint was based on the assertion 
that plaintiff had by virtue of the pur- 
chase the right to present possession and 
that defendant had no right to possession 
at all. To the same effect is the decision 
in the case in Mahadev v. Babli (8). In 
Unni Moidin v. Pecker (9), it was held 
that the scope of a suit under R. 103, 
0. 21, Civil P. 0., filed to contest an 
order made under either R. 98 or R. 99, 
or R. 101, is not the determination of the 
mere question of possession of the parties 
concerned, but the establishment of the 
right or title by which the plaintiff 
claims the present possession of the pro- 
perty. It was observed after referring 
to the difference in the wording of Rr. 63 
and 103 that (p. 229 of 44 Mad.) : 

"This does not show that a suit under 
R. 103 is concerned only with the question 
of actual possession at the date of the sum- 
mary order. The suit is to establish the right 
which the plaintiff claims to the present 
possession of the property, and this right may 
be established without showing that the 
plaantiff was in actual possession at the date 
of the summary order against him." 

In Ghail Behari Lai v. Kidar Nath 
(10), it was held that the effect of the 
order under 0. 21, R. 99, was to hold the 
person who succeeded in the miscellane- 
ous proceedings as entitled to possession 
as against the decree holder unless and 

(7) [1889] P.J. 

(81 [1902] 26 Bom. 780=4 Bom. L. R. 613. 

(9) A. I, R. 1921 Mad. 817=44 Mad. 227. 

<10) [1920] 1 Lah. •67=*51 I. 0. 787==1 L. L. 

J. 14. 


until a regular suit was brought against^ 
him, and the plaintiff had to establish 
by that suit his own right to present 
possession as well as his own title and' 
he could not succeed merely by show- 
ing that the finding under R 99 wasr 
erroneous. Decree-holders or auction- 
purchasers are never in possession at the 
time of the order under R. 99 and are 
still bound to bring a suit within one 
year under R. 103 and Airt. 11-A, him. 
Act. We think, therefore, that even if 
the subsequent suit contemplated by 
R. 103 is brought on the strength of title, 
it must be brought within one year under 
Art. 11-A, Lim. Act and R. 103, 0. 21, 
Civil P. C. 

The case of Laxmisliankar Devshankar 
V. Hamjabhai Usufally (l), relied on on~ 
behalf of the appellant, has no application- 
to the facts of the present case, for in 
that case there was no investigation in 
the execution proceedings, and no order 
necessary to be set aside. On the other 
hand in the execution proceedings, the* 
plaintiff who subsequently brought the^ 
suit was specially authorized to bring a. 
regular suit. It is observed at p. 523 : 

"In this case as the Sabordiuate Judge had 
made no inquiry into the validity of Shiv- 
nath’s mortgage, but merely directed the 
decree-holder to bring a regular suit, and that 
order was confirmed by the High Court, it^> 
follows that no conclusive order had been 
made, and the decree-holder was entitled ta 
his ordinary remedies to establish his right to 
the aproperty claimed by Shivnath, and he^ 
could only do that by getting the mortgage, 
set aside." 

Similarly, the case of Bukmabai v. 
Fakirsa (2) is distinguishable on the^ 
ground that it was a suit to set aside an 
award decree, and though the plaintiff, 
sought to recover possession of the pro- 
perty, he could not urge the claim with 
regard to the nature of the award decree^ 
in the execution proceedings. In the exe- 
cution proceedings the plaintiff claimed 
that possession should not be allowed to* 
be transferred until he took steps to set- 
aside the award decree, which he said 
was obtained by fraud, and the subse* 
quent suit brought by him could not 
therefore be treated as a suit to establish 
his right to the present possession of the 
property which he claimed in those pro- 
ceedings, and the order in the execution 
proceedings was based on the view of the 
Court that so long as the award decree- 
stood, the plaintiff, who aubsequently 
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brought the suit was bound by it, and 
there was no reason to justify his ob- 
struoting the delivery of possession to 
the defendant in the ease. Besides, there 
was no investigation in the execution 
proceedings, and the question with regard 
to the validity of the award decree was 
not in fact, and could not be, gone into 
in the previous proceedings. The case of 
Bango Vithal v. Bikhivadas bin Baya- 
chand (3) does not support the appellant's 
contention. It was held as the result 
of all the considerations set forth in the 
judgment that where there is a subsist- 
ing right which is contradicted by the 
summary order and the possession ob- 
tained or confirmed under it, and such 
right continues to subsist during twelve 
months so as to ground a suit for posses- 
sion, and to be properly asserted by such 
a suit, the suit by the person dispossessed 
or refused possession to establish his 
right must be brought within one year, 
failing which he cannot sue afterwards 
on any portion of such right, but that in 
other cases, as his right isjoonsistent with 
the order and the possession, he is not 
forced to any action until some present 
relief becomes legally claimable. At* 
p. 177 it is observed : 

**If the order has been made against the 
purchaser in execution of the title of the 
judgment-debtor, it amounts to a denial that 
that title embraces a right to present posses- 
sion. If the title does embrace such a right, 
the order ought to have been different, and 
the purchaser suing '*to establish his right” 
must succeed if he establish this right to pre- 
sent possession, no matter what other rights 
over the same land may be vested in his oppo* 
nent. But the words, it is plain, are intended 
to have but a single sense, whether they are 
applied to the execution-purchaser or his 
antagonist *, if they mean the right to present 
.possession for the former, they must mean it 
also for the latter.” 

In the present case the right to the 
present possession of the plaintiff is 
contradicted by the order in the previous 
execution proceedings, and the relief 
asked by the present plaintiff is not 
consistent with the order obtained by 
the defendants for possession in the 
previous miscellaneous proceedings. The 
right, therefore, to the present possession 
on the strength of title would be a right 
which it was necessary to enforce by a 
suit within one year under Art. 11 -A and 
*0. 21, B. 103. We think, therefore, that 
the view of the lower Court that the 
plaintiff’s claim is barred by limitation 
is correct. The appeal must therefore be 


dismissed wiih costs. The appellant will 
pay two sets of costs. 

p.r./r.K. a ppeal dismissed. 
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Madgavkar, j. 

Murlidhar Laxman and others — Ap- 
pellants. 

V. 

Shivram Sadashiv Patil — Respondent. 

Second Appeal No 728 of 1927, Deci- 
ded on 26th June 1929, from decision of 
Diet. Judge, Nasik, in Appeal No. 210 of 
1926. 

Limitation Act, S. 7 — Whether: having re- 
gard to O. 32, R. 6, discharge^ valid can be 
given by manager of joint family acting as 
guardian depends upon construction of dec- 
ree — Where discharge can be given minor is 
not entitled to benefit of S. 7. 

Whether a valid discharge for payments 
made by the judgment-debtors can be given 
by a manager of joint Hindu family acting 
as guardian having regard to 0. 32, R. 6, de- 
pends upon the construction of the decree. 

[P 384 0 2] 

When the decree dispenses with the sepa- 
rate application and sanction which might 
otherwise be necessary and allows manager 
to receive the amount so long as he furnishes 
security, the manager is competent to grant 
discharge in favour of the minor and he is not 
entitled to benefit of S. 7 : A. I. R. 1929 Bom, 
13; A, /. R. 1921 Bom. 289; 41 AIL 435; 31 AIL 
156; 36 Mad. 295 (P.C.); A. I. R. 1926 P.O. 16; 
A. I. R. 1928 Mad. 42 and 38 Mad. 118, Rtf/.; 
A. I. R. 1925 Mad. 78, Dist. [P 334 02] 

S. V. Abyankar — for Appellants. 

W. B. Pradhan — for Respondent. 

Madgavkar, J. — The question in this 
appeal is, whether the present darkhast 
is barred by limitation. The trial Court 
held that it was barred. The lower ap- 
pellate Court took the view that in law 
it was not barred but by an error which 
is not easily explicable, dismissed the 
appeal with costs. The decree-holder ap- 
peals. 

Laxman and Vithal were brothers con- 
stituting a joint Hindu family. On 
their death the family consisted of 
Laxman’s minor sons Dattatraya and 
Murlidhar and Vithal’s son Vaman a 
major and apparently the manager of the 
joint family consisting of himself and 
his two cousins. In suit No. 35 of 1911 
an award decree was made allowing the 
plaintiii-respondeat to redeem the land 
on making certain payments payable by 
instalments. The decree concluded as 
follows: 
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'*The guardian of the minor defendants v?ill 
no't be allowed to receive the amount due 
under this decree unless he furnishes secu- 
rity for the same.** 

The last payment certified was in 1917. 
For the defendants* appellants a certain 
payment in 1922 within three years of 
the darkhast was set up and was not held 
to have been proved in either Court. In 
1919 Dattatraya attained majority. While 
the darkhast was pending, Vaman died 
and his heirs, his two sons were brought 
on the record. In order to save limitation 
the appellants rely on the fact that the 
younger brother Murlidhar attained 
majority within three years of the dar- 
khast. 

The trial Court hold on these facts 
that though Murlidhar had attained 
majority within three years, Vaman and 
after his death Dattatraya could have 
given a valid discharge and Murlidhar 
was not therefore entitled to the benefit 
of S. 7, Lim. Act. In appeal the learned 
District Judge, while holding the al- 
leged payment in 1922 not proved, held, 
chiefly on the authority of Lahshman 
Chetty V. Subbiah Ghettyii), that Vaman 
could not have given a valid discharge 
and that therefore Murlidhar could claim 
the benefit of S. 7, Lim. Act. In other 
words, the darkhast was not barred by 
limitation. But ho proceeded: “however 
owing to the finding of fact, the decision 
will remain unaltered,” referring, pre- 
sumably, to the finding of fact as to the 
alleged payment in 1922, and dismissed 
the appeal with costs. 

The learned District Judge was labour- 
ing under an obvious error. In the view 
of the law that he took and notwith- 
standing the finding of fact, the District 
Judge ought to have allowed the appeal 
and held that the darkhast was within 
time. There is nothing on the record to 
show why the appellants* pleader did not 
invite the attention of the learned Dis- 
trict J udge to this obvious error and have 
it set right by an application for review 
or otherwise. 

On the finding of the lower Court that 
no payment till 1922 is proved, the only 
question in appeal is, whether by reason 
of Murlidhar’s minority the appellants 
are entitled to the benefit of S. 7, Lim. 
Act. That question depends in turn on 
the question whether a discharge could 
be given by Vaman without the concur- 

d)_A. I. R. 1925 78=47 Mad. 920. 


rence of Dattatrayci on attaining majority 
in which case time would begin to run 
against them all. 

It is argued for the appellants that as 
Vaman was not merely the manager but 
was appointed guardian of the minors 
under 0. 32, R. 6, Civil P. C., he could 
not, without the leave of the Court, receive 
any moneys or give a discharge. Nor could 
Dattatraya even on attaining majority do 
so as Vaman was the manager. Reliance 
is placed for this proposition on the ob- 
servations of their Lordships of the 
Privy Council in Ganesha Row v. TuU 
jar am (2) and the decision of the Madrak 
High Court in Lakshmanan Chetty v. 
Subbiah Chetty (1). The respondent re- 
lies on the concluding words in the decree 
as showing that it was not necessary for 
Vaman to apply for the sanction of the 
Court on each occasion that he received 
the instalment. Therefore, he could give 
a valid discharge even before the majo- 
rity of Dattatraya. It is argued that in 
any case when Dattatraya attained majo- 
rity he was competent to give a valid 
discharge, and the darkhast was barred 
within three years of the attaining of 
majority by Dattatraya : Supdu v. 
Sakharam (3). 

As far as the decisions of this Court 
go, they are in favour of the contention 
of the respondent and it is difficult for 
mo, sitting singly, to differ from the 
view enunciated by Fawcett and Mirza, 
JJ., in Supdu V. Sakharam (3) that 
(p. 539 of BOB. L. B.): 

**the manager of a joint Hindu family oan give 
a valid discharge without the oonourrenoe of 
the minor members of the family in the case 
of an aplioation to execute a decree, just as 
he oan in the case of a suit . . . and the mere 
fact that one of the members is a minor will 
not prevent time running against all the mem- 
bers of the family.*’ 

This case purports to follow Bapu 
Tatya v. Bala Bavji (4) where it was 
held that in the case of three brothers 
when the eldest was a major and manager 
of the joint family on the date of the suit 
the eldest was competent to give a valid 
discharge without the oonourrenoe of his 
minor brothers the suit was barred. To 
the same effect is the decision of the 
Allahabad High Court in Bati Bam v. 
Niadar (5). The great difficulty in the 

(2) [1913] 36 Mad. 296=19 I. 0. 615=40 I. A. 

132 (P.O.). 

(3) A. I. R. 1929 Bom. 13=62 Bom. 441. 

(4) A. I. R. 1921 Bom. 289=45 Bom. 446. 

(6) [1919] 41 All. 435=19 I. 0. 990=al7 A. L. 

J. 649. 
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way of the respoadeat lies in the obser- 
vations of their Lordships of the Privy 
Council in Oanesha Boio v, Tuljaram 
(2). In that case the father and manager 
of the joint Hindu family who had also 
been appointed guardian entered into a 
compromise without the leave of the 
Court necessary under 0. 32, R. 7, Civil 
P. C. 

It was held by their Lordships of 
the Privy Council that his capacity 
as father and manager of the joint family 
and his general powers thereunder would 
not except him from the special provi- 
sions of O. 32, R. 7, Civil P. C , as soon 
as he was appointed next friend or 
guardian in the suit, and the compromise 
was therefore not binding on the minor. 
Purporting to follow this decision the 
Madras High Court in Lahshmanan 
Chetty V. Subbiah Chetty (l) hold that 
in the case of a father who was appointed 
guardian of his minor sons in a suit, an 
application by the eldest son more than 
three years after the decree but within 
throe years of his majority was not bar- 
red because the father could not give a 
valid discharge without the leave of the 
Court obtained under 0. 32, R. 6, Civil 
P. C., any more than he could have com- 
promised the suit without such leave. 
As pointed out by Ramesam, J. this deci- 
sion really wont counter to the previous 
current of decisions of the Madras High 
Court, for instance, Vigneswara v. Bap- 
ay y a (6), Doraisamt Serumadan v. 
Nandisami Saluvan (7), and Krishna 
Hande v. Padmanabha Hande (8) de- 
cided after the Privy Council decision 
in Oanesh Bow v. Tuljaram (2). It is 
true that the decison of the Allahabad 
High Court in Oanga Dayal v. Mani 
Bam (9) that the majority of the elder 
brother would not bar a suit of the 
younger brother appears to have been 
implicitly approved by their Lordships 
of the Privy Council in Jawahir Singh 
V. Udai Parkash (10), in which the find- 
ing of limitation of the Allahabad High 
Court was confirmed by their Lordships. 
The head-note of that case goes, however, 

(6) [1893] 16 Mad. 436=3 M. L. J. 216. 

(7) [1915] 38 Mad. 118=25 M. L. J. 405=21 
I. C. 410=14 M. L. T. 401. 

(8) [1913] 26 M L. J. 442=21 I. 0. 177= 
(1913) M. W. N. 802. 

(9) [1908] 31 All, 166=1 1. C. 824=6 A. li. J. 
62. 

(10) A. I. R. 1926 P. a 16=48 All. 162=53 
I. A. 36 (P.O.). 


beyond the judgment, and although their 
Lordships have referred to the two 
Madras decisions I of Vigneswara v. Bap- 
ayya (6) and Doraisami Serumadan v , 
Nandisami Saluvan (7) there is no 
explicit disapproval of that view.' In 
the latest decision of the Madras High 
Court, Surayya v. Subbamma (11)/ 
which follows Doraisami Serumadan Vr. 
Nandisami Saluvan (7) the head-note 
runs thus : 

** In the case of an alienation made by ‘tho 
guardian of minor brothers, if the eldest' 
brother on attaining majority does not in- 
stitute a suit to set aside the alienation with- 
in the time limited by law, any suit by the 
younger brothers is barred by limitation.’* 

As a result of these authorities, I am 
of opinion, whatever the case as regards 
a compromise without the leave of the 
Court under O. 32, R. 7, Civil P. C., as 
regards a valid discharge, that is to say, 
authority to receive moneys under R. 6, 
the question must be one of construction 
of the decree in each case, as to whether 
the manager has or has not power. In 
the present case, it appears to me, on a 
perusal of the whole decree, that by rea- 
son of the long period of the instalments, 
and in order to obviate the necessity ol 
a separate application on the part of 
the decree-holder to receive each 
separate instalment which would be 
necessary under O. 32, R. 7, Civil P. C., 
the Court made the provision once for all 
in the last sentence that in respect oi 
each instalment he was to furhisb 
security and then to receive the amount, 
The present decree itself dispenses with 
the separate application and sanction 
which might otherwise bo necessary and 
allowed the manager Vaman to receive 
the amount so Jong as he’ furnished the 
security. Vaman was, therefore, com- 
petent, without the sanction of the Court 
to receive payment and grant the dis- 
charge in favour of the minors and Mur- 
lidhar is not entitled to the benefit of 
S. 7, Limitation Act. The application 
is, therefore, barred by limitation quite 
apart from the attainment of majority 
by Dattatraya as well. This view is in 
accordance with the current of auth-* 
orities of this Court quoted in Supdu v- 
Sakharam (3). 

The appeal fails and is dismissed with> 
costs. 

B*M./b.k. Appeal dismissed. 

(11) A. 1. B. 1928 Mad. 42. 
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Patkar and Baker, JJ. 

Limba Tatya Easid — Applicant. 

V. 

‘Opposite Party. 

Criminal Kevn. Appln. No. 49 of 1929, 
Decided on 12bh April 1929, against de- 
cision of 2ad Glass Magistrate, Barsi, in 
Case No. 184 of 1928. 

Penal Code, S. 186— Obstruction offered 
to a person acting under the orders of a 
public servant while fixing the boundaries 
under Cl. 2, S. 119, Bombay Land Revenue 
Code, is equal to an obstruction offered to 
the public servant. 

After a cadastral surveyor had measured 
the necessary land and fixed the boundaries 
and while his servant was digging a hole for 
fixing a stone boundary the aojused snatohed 
the crowbar from his hands and prevented 
him. 

Held : that the accused was guilty of the 
ofiience charged, for the surveyor was perform- 
ing his legitiimate duties under Bombay Land 
Revenue Code and obstruction ofiered to his 
servant was equal to an obstruction offered to 
the public servant himself : 13 Bom. 160 and 
A. I. B. 1927 Bom. 483, Dtst. ; A.I.B. 1928 Bom. 
135, Bel. 071. [P 886 0 1] 

V Limaye — for Applicant. 

P, B. Shingne — for the Crown. 

Patkar, J. — In this case tlie com- 
plainant, a cadastral surveyor, received 
an application from the District Inspec- 
tor of Land Records for measuring and 
demarcating the boundaries of survey 
No. Ill on Isb April 1927. On 4bh May, 
while he was measuring the land and fix- 
ing the boundaries the accused snatched 
the crowbar from the hands of one Ish- 
wara Mahar who was digging a hole for 
fixing a stone at the place fixed by the 
complainant after the measurements were 
taken. The complainant made a Panch- 
nama. Ex. 20, and a report, and in conse- 
quence of the report a complaint was filed 
against the accused under S. 186, I. P. 0. 
The accused was convicted by the Second 
Glass Magistrate, Bars!, and on appeal 
the District Magistrate has confirmed 
the conviction. 

It is urged on behalf of the applicant 
that the complainant was not discharging 
public fuQctioas, and, therefore, the ac- 
cused is not guilty under S. 186, I. P. 0. 
Under S. 119, 01. 2, Land Revenue Code, 
when a dispute arises concerning the 
boundary of any survey number at any 
time after the completion of a survey, it 
shall be determined by the Oolleotor, 
who shall be guided^ by the land records 
1929 B/49 & 60 


if they afford satisfactory evidence of the 
boundary previously fixed, and if not, by 
suoh other evidence as he may be able to 
procure. The powers of the Collector 
under this section are delegated to the 
Mamlatdar under Nos. 60 and 61 of Re- 
venue Department No. 5296 dated Ist 
June 1911, and under R. 9(a) of the 
Standing Orders of the Land Record 
establishments, the District Inspector is 
required to send measurement oases for 
measurement to the Circle Inspector. 
The Circle Inspector in this case is repre- 
sented by the complainant who is a 
cadastral surveyor. Under R. 15, Land 
Revenue Rules, 1921, for all lands which 
shall be hereafter surveyed, it shall be 
the duty of the Director of Land Records 
to cause to be corrected any arithmetical 
or clerical error whenever discovered, and 
to cause to be incorporated punctually in 
the land records all changes in the bound- 
aries ; and R. 21, Cl. (2), says ; 

** Wharo there is any dispute, the boundary 
to which the dispute relates shall be measured 
and mapped in accordance with the claims of 
both disputants, and the dispute entered in 
the register ol disputed cases. After the dis- 
pute has been settled under 8. 37 and Rr, 119- 
120, or K. 103, as the case may be, the map 
shall be corrected accordingly and the areas 
finally entered into the land records.'* 

It is clear, therefore, that the Mamlat- 
dar had the power to determine the 
boundary under S. 119, Cl. 2, and the 
complainant had jurisdiction to measure 
the land and map it in aooordanoe with 
the claims of both the disputants. In 
R. 26 roughly dressed long stones are pre- 
soribed to be boundary marks for the 
purpose of demarcating the boundaries of 
survey numbers. It is clear, therefore, 
that the complainant was performing his 
legitimate funotions under the rules under 
the Land Revenue Code, and the obstruc- 
tion caused by the accused would fall 
within 8. 186, 1. P. 0. 

It is urged that the obstruction was 
not made to the complainant but to Ish- 
wara who was acting not under the 
orders of the complainant surveyor but 
was acting under the ihstruotions of one 
Bodhala who was the adversary of the 
accused and had complained to the Mam- 
latdar. It appears irom the evidence 
that Ishwara was acting not under the 
instructions of Bodhala the accused's ad* 
versaty, but was acting under the orders 
of the surveyor. In Emperor v. Bhaga^ 
Mang (I), where a Girole Inso^cjbor, ae fc, 
(ij A, I, B, 19^3 3pm. ’ 
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ing under the orders of the District 
Deputy Oolleotor, went to the oompound 
of the accused, with a Pauch and the son 
of a village servant, to remove a portion 
of the hedge which was an encroachment, 
and the accused obstructed the servant 
and caught hold of his scythe and threa- 
tened him, it was held that the accused 
had committed an oSenoe punishable 
under S. 186, 1. P. 0. since the act of the 
accused in laying hold of the scythe was 
an act of physical obstruction, and the 
obstruction offered to the servant was 
tantamount to obstruction to the Circle 
Inspector under whose orders he was 
acting. The oases of Qmen^Empress v. 
Tulsiram (2) and Emperor v. Kadarbhai 
(3), relied on behalf of the applicant, 
have no application to the present case. 
In Queen- Empress v. Tulsiram (2) the 
decree passed by the Mamlatdar was out- 
side the jurisdiction of the Mamlatdar, and 
the execution of his order was sought to 
be effected not by the Mamlatdar but 
under the orders of the Collector who had 
no power under the Mamlatdars Courts 
Act to execute the decree of the Mamlat- 
dar. In Emperor v. Kadarbhai (3) it is 
clear that the officer had no jurisdiction 
to impose the duty which was levied on 
the accused in respect of the timber 
which was imported from the Indore 
State. The action, therefore, of the offi- 
cer was outside his legitimate functions. 
In the present case it is clear that the 
complainant was performing his legal and 
legitimately authorized public functions, 
and the obstruction offered to Ishwara 
was clearly an obstruction to the com- 
plainant, and the accused was rightly 
convicted under S. 186. Wo would, 
bherefore, confirm the conviction and the 
sentence of the accused and discharge the 
rule. 

p.r./r K. Buie discharged. 

(2) [1888] 13 Bom. 168. 

(3) A. I. R. 1927 Bom. 488=51 Bom. 896. 
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Eangnekar, j. 

Kanji Shivji — Plaintiff, 

V. 

Vasanji Shivji & Co. — Defendant. 
Original Civil Jurisdiction Suit No, 
L267 of 1927, Decided on 20th December 
1928. 

Civil P.C., Q. 21, R. SO (2)— Order permit- 
ting execution of decree against partner 


under O. 21, R. 50 (2), is not decree Vithin 
meaning of Lim. Act, Art. 164. 

An order granting leave to execute a dec- 
ree against any person on the ground that he 
is a partner, made under 0. 21, R, 50, sub-Cls. 
(2) and (3), is not a decree and, therefore. 
Art. 164 cannot apply to it, [P $88 0 1] 

Jinnah — for Plaintiff, 

B. J. Desai^tov Defendant. *• 

Judgment. — This summons raises 
the question as to whether an order made 
under 0. 21, R. 50, sub-Cls. .(2) and (3), 
Civil P 0., granting leave to the decree- 
holder to execute the decree against a 
person other than such a person as is re- 
ferred to in sub-R (l), Cls. (b) and (o), as 
being a partner, is a decree within the 
meaning of S. 2, sub-Ol. (2), Civil P. C. 

The plaintiff obtained a decree for 
Rs. 33,628-11-0 against the defendant 
firm on 27th July 1927. The writ of 
summons was served on Shivji Sejpal, 
one of the partners in the defendant firm. 
Being desirous of executing a decree 
against the other partners including the 
applicant Doongersi Shivji, the plaintiff 
took out a chamber summons under 
O. 21, R. 50, Civil P. C., aud, ou 16th 
September 1927, obtained an order grant- 
ing leave to execute the decree against 
them. A copy of the chamber summons 
was sent by registered post to Doongersi 
Shivji at his address in Catch who, as 
appears from the affidavit of service, re- 
fused to accept it. Thereafter* the plain- 
tiff obtained a warrant of arrest against 
Doongersi Shivji who, it was alleged, 
had come down to Bombay. The order 
for the issue of a warrant of arrest 
against Doongersi was made on 10th No- 
vember 1927. 

The summons before me is taken out 
by Doongersi Shivji for vacating the two 
orders made on 16th September and 10th 
November 1927, respectively. The appli- 
cant swears that a copy of the chamber 
summons was not tendered to him *and it 
is conceded that the ex parte order of 
September 1927 must be vacated, if -the ap- 
plication is not barred by limitation. The 
most important point urged ou behalf of 
the plaintiff in answer to the summons is 
that the application is barred by the 
law of limitation under Art. 161, Soh. 1, 
Lim. Act. Art. 161 runs as follows: 

“ By a defendant, for an order to set astila 
a decree passed ex parte, the period of limita< 
tiou provided is 30 days which begins to run 
from the date of the decree or, where the 
summons was not duly served, when the ap* 
pllcant has aoknowled^b of the decree.*’ 
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The question then is whether the 
order under O. 21, B. 50, granting deave 
•iio the deorea-holder to eseoute a decree 
against any person other than a person 
as is referred to in sub-B. (1), Gls. (b) 
and (o), as being a partner in the firm is 
a decree. Doongarsi was not served with 
a summons nor did he appear in the suit 
and the order complained of was made 
Ox parte under sub-Cl. (2), 0. 21, B. 50, 
Civil P. 0. If such an order is a decree 
then undoubtedly Art. 164 would apply 
Oiud there is no doubt on the affidavits 
before me that the present application 
would be barred by limitation as it is 
made long after the expiration of the 
f)eriod of limitation provided in Art. 164, 
Lim. Act. 

Under S. 2, sub-OI. (2), Civil P. C., a 

decree ” is defined as follows: 

“ Decree ” means the formal expression of 
an adjudication which, so far as regards the 
•Court expressing it, conclusively determines 
rights of the parties with regard to all or any 
.of the matters in controversy in the suit and 
may be eithar-preliminary or final,’* 

The definition further goes on to say: 

** It shall bo deemed to include the rejec- 
tion of a plaint and the determination of any 
•question within S. 47 or S. 144, but shall not 
include: 

(a) auy adjudication from which an appeal 
dies as an appeal from an order, or; 

(b) any order of dismissal for default.” 

Therefore, to constitute a decision a 

decree ” the following conditions must 
be present: 

(1) the decision must have been ex- 
ipressed in a suit; 

(2) the decision must have been ex- 
jpressed on the rights of the parties with 
regard to all or any of the matters in 
"Controversy in the suit; and 

(3) the decision must be one which 
*conolu8ively determines those rights. 

The term** suit ” has not been defiued 
'for the purposes of the Code. Under the 
iast Code, S. 647 (now S. 141) was held 
to show that applica^tions for execution 
were nob suits, but; only proceedings in a 
euit and appeals from orders on applica* 
tions ware dealt with in 8. 588 (now 
S, 104 and 0. 43, B. 1). Orders passed 
in execution were expressly provided for 
under 01. 2 of the section, Ol.l of 
which referred to suits or appeals only. 
Under 8. 48 (now S. 26) of the Code a 
^uit must commence with a plaint and, 
therefore, a proceq^ing under 8. 244 (now 


S. 47) though it is a proceeding in a suit 
is not a suit: see Venkata Chandrappa 
V. Venkatarama Beddi (1). The oorres* 
j)onding words in the Code of 1877 were 
* suit or other judicial proceeding '' 
which last expression was held to in- 
clude proceedings in execution. But now 
execution proceedings are not suits and 
an order thereon is not a decree unless it 
determines a question within S. 47, 
Civil P. 0. Therefore, Mr Jinnah is 
right in contending that the present 
order is not a decree as it is not made in 
a suit but was made in the course of the 
execution proceedings. But it is to be 
remembered that the definition of a dec- 
ree includes an order made within S. 47, 
Civil P. C , and orders under that section 
are decrees and are appealable under 
8. 100 of the Code. Is this then an order 
under S. 47, Civil P. C.? It is import- 
ant to note that all orders in execution 
proceedings are not appealable. As re- 
gards appeals, orders in execution pro- 
ceedings may be divided into two classes: 
(1) orders under 8. 47, and (2) others 
in execution proceedings; these again 
may be sub-divided into two classes: (i) 
those which are declared to be appealable 
under S. 104, Civil P. C„ and (ii) those 
which are not so declared and, therefore, 
non-appealable: 

Order 21, B 50, sub-Cl. (3), runs as 
follows: 

Where the liabilifcy of any person has 
been tried and determined under sub-R. (2), 
the order made thereon shall have the same 
force and be subject to the same conditions as 
to appeal or otherwise as if It were a decree.” 

Bub for the words “ be subject to the 
same conditions as to appeal or otherwise 
as if it were a decree in this subclause 
I should have had no difficulty in hold- 
ing that an order under this rule giving 
leave to a decree-holder to issue execu- 
tion against a person on the ground that 
he is a partner is an order under S. 47 of 
the Code inasmuch as it is an order which 
determines the liability of that person 
to satisfy the decree on the ground of his 
being a partner within the meaning of 
S. 47 of the Code. Bub my duty is to 
consider the plain meaning of the words 
used in the rule itself. If it was the in- 
tention of the legislature to make an 
order made under 0. 21, B 50, 8ub-Cl.(2) 
to be an order within S. 47, Civil P. 0., 
it was not necessary at all to use the 
words which are used in 6ub-Cl. (3) of 

(1) [1893 J 22 Mad. 256. — 
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that rule to which I have already refer- 
red. These words give no power to turn 
the order into a decree. They give to the 
order the status as a decree for the purpose 
of appeal and of enforcement but leave 
it what it was before, namely, an order. I, 
therefore, hold that an order granting 
leave to execute a decree against any per- 
jon on the ground that he is a partner, 
nade under O. 21, R. 60, sub-Cls. (2) and 
3), is not a decree; and therefore Art. 
164 would not apply and the present ap- 
plication is not barred by the law of 
imitation. I have come to this conolu- 
uon not without considerable hesitation, 
and, as similar questions are likely to 
arise in future particularly in a city like 
Bombay, I would be glad if an attempt 
is made to obtain an opinion of the ap- 
peal Court on the point. 

It is agreed between the parties that 
if my judgment went against the plain- 
tiff on the question of limitation the 
orders should be vacated and an issue as 
to the liability of Doongersi as a partner 
in the defendant firm should be tried. 
Costs in the issue. Counsel certified.^, 
V.B./r.K. Order accordingly^ 
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Patkar and Baker, JJ. 

Bhimaji Vasudev — Plaintiff — Appel- 
lant. 

v. 

Yeshvont Ghangagouda — Defendant — 
Respondent. 

Appeal No. 70 of 1927, Decided on 19th 
March 1929, from an order of Asst. Judge, 
Belgaum, in Appeal No. 367 of 1923. 

(a) Easements — Ancient light-^Substantial 
privation rendering occupation discomforta- 
ble is necessary to constitute obstruction. 

To constitute an actionable obstruction of 
ancient light entitling a person to obtain 
mandatory injunction substantial privation 
rendering the occupation discomfortable and 
not merely sensible obstruotion is necessary : 
18 Boni. 474 ; 23 Bom, 786 ; 80 Bom, 319 and 
(1904), A. C. 179, Foil, [P 389 0 1 ; P 390 0 1] 
fb) Specific Relief Act, S. 55 — Acquies- 
cence. 

Where delay amounts to acquiescence the 
case is not fit for mandatory injunction but 
for pecuniary compensation : 16 Cal, 69 and 
18 Bom, 474, Foil, [P 390 0 2] 

A 0. Desai — for Appellant. 

O S. Bao — for Respondent. 

Palkar, J.—This was a suit brought 
by the plaintiff for a mandatory injunc- 
tion against the defendant with reference 


to an encroachment of the plaintiff’» 
easement by the defendant. The plain- 
tiff was the owner of a bouse in Belgaum* 
which had four windows, two on the 
ground-floor and two on the first floor in 
the northern wall. He alleged that 
those windows were ancient windows^ 
that he had acquired an easement in res- 
pect of them by prescription for nearly 
forty or fifty years’ user, and that the 
defendant purchased an open site and 
began building his house at a distance of 
six feet from the northern wall of the 
plaintiff’s house. The learned Subordi* 
nate Judge held that the plaintiff proved 
that he bad acquired the right of ease- 
ment of light and air to all the four win^ 
dows, and that the erection of the build-- 
ing by the defendant materially interfer- 
ed with the comfort and the health of 
the plaintiff, and that the defendant did 
not prove that the plaintiff acquiesced in 
the erection of his building, and, there- 
fore, granted a mandatory injunction 
ordering the defendant to pull down his 
house to such an extent that there might 
be no obstruction to the free passage of 
light and air to the windows in the 
northern wall of the plaintiff’s house 
under the rule of 46 degrees. On appeal 
the plaintiff’s right of easement as regards 
the two upper windows was negatived on 
the evidence. The learned Judge held 
that the plaintiff proved his right of 
easement with regard to the lower two 
windows, and found on the evidence that, 
though the building caused diminution 
of light and air to the lower two windows 
the diminution was not such as to make* 
the residence in the house uncomfortable 
and that the plaintiff had acquiesced in 
the building of the defendant, and there- 
fore' came to the conclusion that the 
plaintiff was not entitled to the manda- 
tory injunction, but was entitled to 
damages, and reversed the decree of the 
lower Court, and remanded the case for a 
finding on the issue as to the amount of 
damages. 

It is ,urged in this appeal, first that 
the finding recorded by the learned Assis- 
tant Judge on appeal is not sufficient to 
deprive the plaintiff of his right to a 
mandatory injunction, and, secondly,, 
that the finding with regard to the ac- 
quiescence of the plaintiff is erroneous. 

On the first point the learned Judge* 
found that there was a galli between the 
house of the plaintiff and that of the 
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defendant; to the extent of about six feet, 
^nd that the tenant in the house oonti- 
nued to occupy the house notwithstand- 
ing the diminution of light without any 
diminution of rent, and, taking into con- 
sideration these two circumstances and 
•the other evidence in the case, has record- 
ed a finding to the following effect : 

** This clearly shows that the residence has 
not become discomfortable or useless.’’ 

The effect of the appreciation of evi- 
dence by the lower Court amounts to a 
finding that though there was a sensible 
diminution of light and air which the 
plaintiff was accustomed to receive 
through the lower two windows, the oc- 
cupation of the house has not become un- 
comfortable. In Jamnadas Shanharlal 
V, Atmaram Harjivan (1) it was held 
that the re-erection of his house by the 
defendant notwithstanding notice from 
the plaintiff, so as to darken some of the 
principal rooms of the plaintiff’s house, 
making them unfit for occupation during 
the day without artificial light, is an 
injury which cannot be adequately re- 
dressed by an award of damages, and 
against which the Court will grant relief 
by issuing a mandatory injunction direct- 
ing the defendant to pull down so much 
of the house as is necessary to stop the 
injury. In Ohanasham Nilkaiit v. 
Moroba Bamohandra (2) it was held that 
though the plaintiff’s light had been 
-sensibly diminished by the defendant’s 
new building, there had not been such a 
large, material and substantial damage 
as to require interference by injunction, 
OT that the plaintiff’s room had been 
Tendered unfit for the purpose for which 
it might reasonably be expected to be 
used. To the same effect are the deci- 
sions in the cases of Kalliandas v. Tulsi^ 
das (3) and Framji Shapurji v. Framji 
Edulji (4). In Colls v. Home and Golo^ 
nial Stores, Ltd. (5) it was held that to 
constitute an actionable obstruction of 
ancient lights it is not enough that the 
light is less than before. There must be 
a substantial privation of light, enough 
to render the occupation of the house 
uncomfortable according to the ordinary 
notions of mankind and in the case of 
of business premises, to prevent the 

1; [1877] 2 Bom. 133. 

2) [1894] 18 Bom. 474. 

i8) [1899] 23 Bom. 780—1 Bom. L. R. 459. 

(4) [1905] 80 Bom. 319=7 Bom. L. R. 825. 

*(5> [1904] A. 0. 179=73 L. J. Oh. 484=20 T. 

L. R. 475=53 W# R. 30=90 L. T. 637. 
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plaintiff from carrying on bia business as 
beneficially as before. At p. 204 Lord 
Davey observes : 

** According to both principle and authority, 
I am of opinion that the owner or occupier of 
the dominant tenement is entitled to the un- 
interrupted access through his ancient win- 
dows of a quantity of light, the measure of 
which is what is required for the ordinary 
purposes of inhabitancy or business of the 
tenement according to the ordinary notions of 
mankind, and that the question for wtiab pur- 
pose he has thought fife to use that light, or 
the mode in which he finds it convenient to 
arrange the infeernal structure of his tenement 
does not affect the question. The actual user 
will neither increase nor diminish the right.” 

la Jolly V. Kine (6) Lord Lorebura 
observed (p. 2) : 

“ The law on this subject has been laid 
down in this house in the case of Golls v. 
name and Colonial Stores, Ltd, (5) and I un- 
derstand it to be as follows He does not 

obtain by his easement a right to all the light 
he has enjoyed. He obtains a right to so much 
of ife as will suffice for the ordinary purposes 
of inhabitancy or business according to the 
ordinary notions of mankind, having regard 
to the locality and surroundings. That is the 
basis on which the decision of this house 
proceeded.” 

Both the oases were fully discussed by 
the Privy Oouuoil in a later decision iu 
Paul v. Bobson (7), where it was held 
that the decision in Jolly*s case (6) is an 
authoritative exposition of the decision 
in ColVs case (5) and that the law for- 
mulated by Lord Davey is the law laid 
down by that decision, viz., that the 
owner of a dominant tenement does not 
obtain by his easement a right to all the 
light ho has enjoyed during the period of 
prescription but obtains a right to so 
much of it as will suffice for the ordinary 
purposes of inhabitancy or business ac- 
cording to the ordinary notions of man- 
kind having regard to to the locality and 
surroundings, and that there is no in- 
fringement acquired by ancient lights 
unless that which is done amounts to a 
nuisance. Peacock on Easements at p. 633 
states that the test of under what condr. 
tions adequate relief can be afforded by 
pecuniary compensation is difficult of 
precise definition, as every case of action- 
able disturbance must depend on its own 
oircumstances and vary in degree, but so 
far as it is possible to deduce any principle 
of general application from the decisions, 
it seams that where the damage caused 

(6) [1907] A. G. 1=76 L. J. 0h. l=:23 T.L.R 
1=31 S. J. 11=95 L. T. 656. 

(7) A. I. R. 1914 P. 0. 45=42 Gal. 46=41 I.A. 

180 (P.O.). 
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by the disturbance is not irremediable, 
or where the comfort or utility of the 
dominant tenoment has not been destroy- 
ed or very substantially diminished, the 
Court will usually award damages instead 
of granting an injunction, but where the 
case is one of irreparable or very sub- 
stantial injury, a mandatory injunction 
and not damages will be granted. Having 
regard to the finding in this case that 
jthcugh the light and air has been sensi- 
bly diminished, the occupation of the 
house has not become uncomfortable, we 
Ithink tliis is not a case for granting a 
'mandatory injunction, and that the view 
^of the lower Court that pecuniary com- 
Ipensation is an adequate relief is, in our 
[Opinion, correct. 

It is not, therefore, necessary to go 
into the question whether there was 
acquiescence on the part of the plaintiil 
which would disentitle him to a relief 
by way of mandatory injunction. But 
the finding of tlio lower Court is clear on 
this point The defendant’s house was 
commenced in 1921 and completed in May 
1922, and it as not till 19th June 1922, 
that the plaintiff gave notice. It appears 
from the evidence that the plaintiff used 
to visit his house during the vacations 
when his college was closed, and that the 
plaintiff’s uncle and the tena?it knew 
that the building of the defendant was 
under constiuction , and must in all pro- 
bability have informed the plaintiff of 
the construction of the defendant’s build- 
ing which caused an invasion of the 
plaintitl’s right. In Benode Cooinaree 
IJossee V. Soudaminey Dossee (8) it was 
lield that where a plaintiff has not 
brought his suit or applied for an injunc- 
tion at the earliest opportunity, but has 
waited till the building complained of 
by him has been completed, and then 
asks the Court to have it removed, a 
mandatory injunction will not generally 
be granted, although there might be cases 
where it would be granted, and that mere 
notice not to continue building so as to 
obstruct a plaintiff’s rights, is not, when 
not followed by legal proceedings, a 
sufficiently special circumstance for 
granting such relief. Peacock on Ease- 
ments, p. 634, observes : 

“ If the plaintiff neglects to seek the assis- 
tance of the Court until after the obstruction 
complained of has been completed, as in the 
case of a building obstructing ancient lights, 
t he Cou rt wi 1 1 , as a g enera l r ule, wit hhold t he 

(9) [1880] IG Cal. 252, 
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mandatory injunction and grant corapensatiott* 
in damages, except in cases where extreme or 
very serious injury would be caused to the- 
plaintiff by the refusal of the injunction, or 
where other special circumstances call for 
mandatory relief.’* 

We think, therefore, that the view of 
the lower Court is correct, and that the- 
order of remand must be confirmed, and' 
this appeal must bo dismissed with 
costs. 

Baker, J. — I agree. In view of the 
finding of the learned Judge of the lower- 
appellate Court that there is material di- 
minution of the light which the plaintiff' 
formerly received through the two win- 
dows, no doubt the plaintiff is entitled 
to some relief, but it will appear from 
the findings of ths lower appellate Court 
that the building of tho defendant’s^ 
house went on for about a year, and was- 
finished in May 1922. Apart from tha- 
plaintiff’s residence in Belgaum at the 
time of vacations, it has been pointed out 
by tho lower appellate Court that his 
uncle, Ex. 31, was living there, and his 
tenant was living in the house itself. 
No action was, however, taken by the 
plaintiff until he gave a notice in June 
1922 after the defendant’s house was 
completed. It has been frequently held 
that where there has been acquiescence, 
tho proper remedy would be by way of 
damages, and not by mandatory injunc- 
tion : see Binode Cooinaree Dossee v. 
Soudaminey Dossee (8), Abdul Eahman 
V. D. Emile (9), Ghanasham Ntllcant v. 
Moroba Bamchandra (2), and I may- 
here quote certain observations of Mr. 
Justice Farran in Ghanasham Nillant 
v. Moioba Bamchandra (2) where he 
states (p. 488) : 

“ (1) that Courts ought not to interfere by 
way ot injunction when obstruction of light 
18 very slight and where the injury sustained 
is trifling, except in rare and exceptional cases 

(i) that where the defendant is doing 

an act which will render the plaintiff’s pro- 
perty absolutely useless to him unless it is 
stopped, in such a case, inasmuch as the only 
compensation, which could be given to the> 
plaintiff, would be to compel tho defendant to 
purchase his property out and out, the Court, 
will not, in the exorcise of its discretion, com- 
pel the plaintiff to sell hia property to the- 
defendants by refusing to grant him an in- 
junction and awarding him damages on that 
basis . see Holland v. Worely (10). Between* 
these two extremes, where the injury to the 
plaintiff would be less serious, where tho< 
Court considers the property may still remain 

16 All. 69=(1893) A. W. N. 217. 

(10) [1884] 26 Ch. D. 678=^54 L. J. Ch. 268=- 
49 J. P. 7=32 W. 9. 749=50 L. T. 626. 
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with the plaintiff and be substantially useful 
to him as it was before, and where the injury 
is one of a nature that can be compensated 
by money, the Courts are vested with a dis- 
cretion to withhold or grant an injuno^ion, 
having regard to all the oiroumstanoes of the 
particular case before them.*’ 

The present case appears to be one 
in which though there is material 
diminution of the amount of light 
as formerly enjoyed by the plaintiff’s 
house through the two windows the 
house is, in spite of this diminu- 
tion, still of substantial use, it is still 
occupied by the tenant paying the same 
rent, and the case is one which falls 
under the latter paragraph of the quota- 
tion from Glianasham v. Moroha (2). 
Moreover, in the present case the grant 
of a mandatory injunction would, if I am 
correct, result in somewhat serious con- 
sequences. It is in evidence that the 
lane between the plaintiff’s house and 
the defendant’s house is only six feet 
wide, and according to the definition of 
the 45 degrees rule in Ratanlal’s Law of 
Torts, at p. 265, it appears that the wall 
opposite to the ancient liglits should not 
be built higher than the distance bet- 
ween that wall and the ancient lights. 
But if the wall of the defendant’s house 
is to be reduced to a height not greater 
than the distance between that wall and 
the ancient lights, the height of the de- 
tondant’s house would be reduced to six 
feet or thereabouts, which would result 
in rendering it useless for all purposes. 
In these circumstances I agree that the 
case is one not for a mandatory injunction 
bu& for compensation by way of damages, 
that the view of the lower appellate 
Court is right, and that the appeal 
should be dismissed with costs. 

p.r./r.K. Appeal dismissed. 
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Madgavkar, J. 

Malkarjunappa Sidramappa Desk- 
mukh — Defendant 1 — Appellant. 

v. 

Anandrao Annarao Deshmukh and 
others — Plaintiffs — Respondents. 

Second Appeal No. 170 of 1927, Decid- 
ed on 20th June 1929, from decision of 
Asst. Judge, Sholapur, in Appeal No. 77 
of 1929. 

Bombay Land Revenue Code, S. 119 — 
Word “difpute” means dispute between two 
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nighbouring owners and not dispute bet* 
ween Collector and owner — Determination 
of dispute between Collector and owner does^ 
not oust jurisdiction of civil Court. 

The word “dispute” in the second part of 
the S. 119 means a dispute between two neigh- 
bouring owners and not a dispute between tho 
Collector and the owner. Tho jurisdiction of 
tho civil Court is not ousted m case of dispute 
between tho Collector and the owner. It ia 
only when a boundary dispute arises betwoen 
tho owners of adjoining lands and the Collec- 
tor is called upon to determine the dispute, 
that his determination becomes final under 
S. 121, so as to oust the jurisdiction of the 
civil Court : A. 1. U. 1927 Bom. 140 ; 10 Bom, 
45G , 25 Bom 312, Ref. [P 393 C 1, 2] 

A. G, Desai — for Appellant. 

P. V. Kane — for Respondents. 

Judgment — The dispute between 
the parties relates to a strip of land, 
two acres and thirtv-three gunthas, 
shown in the map Ex. 6G. Defendant 1- 
appellant was the owner of survey 
No. 527, pot 3, and the plaintiff- 
respondent, the owner of Survey No. 527, 
pot 1. Both these pot numbers 
adjoin a public road. When the Govern- 
ment Surveyor witness Ilari (Ex. 69) 
thought that respondent 1 cut off the 
trees on this road, he oomraenoed an in- 
quiry and incidentally in the course of 
that inquiry he was of opinion that 
the boundary marks between pots 1 
and 3 have been wrongly placed during 
all these years and that it was actually 
an old water course in which case the 
strip now in dispute falling to trie south 
of the water course would belong to the 
appellant and not, as it was so far 
thought, to respondent 1. In September 
1921, the Deputy Collector held the res- 
pondent guilty of encroachment on the 
public road. In October 1921 the res- 
pondent asked for a review of this order 
and that his land might be measured. 
That order on tho part of the Deputy 
Collector remained. Tho appellanb 
camo to hear of it and hence this suit by 
respondent 1 for a declaration that the 
strip was of his ownership and not, as 
the authorities have now held, of the 
appellant’s. 

There is no question that in all the 
revenue records from 1869 to 1920 this 
strip had been included in the respond- 
ent’s pot 1 which was shown as- 
measuring eleven acres and four gunthae 
and the assessment levied from him 
accordingly, while the appellant’s land 
was shown as measuring two acres an 
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tbirfey-three guathas. Both the parties in 
suit had let their lands out for over 
twenty years to one and the same tenant. 
The boundary marks and the stones 
between them had not been very carefully 
preserved and only one such stone remaCin- 
ed when the learned Subordinate Judge 
visited the scene. The tenant himself 
deposes that he had obtained possession 
of the strip in suit from the respondent 
and paid him rent on it. The respon- 
dent, therefore, relied both on title and 
on possession. 

The appellant denied the respondent’s 
title and possession and set up the order 
of the Collector as barring the jurisdic- 
tion of the civil Court. 

The issues framed were not as definite 
and explicit as they might have been. 
There was no express issue recorded as 
to how far the action of the Collector 
was taken in a dispute within the mean- 
ing of S. 119, Bombay Land Eevenue 
Code. The third issue was : 

“ What is the area of the suit property ? 
Is the plaintiff entitled to have the area 
amended in this Court 

After the issues were framed and be- 
fore the evidence was led, the respondent 
made an application Ex. 19 asking to be 
allowed to add the words “adverse pos- 
session*' after “ entitled ” in issue 3. 
That application was, in my opinion 
wrongly, refused. In the result, the evi- 
dence was led both on title and posses- 
sion. Both the lower Courts held that 
there had been no dispute within the 
meaning of Chapter 9, Bombay Land 
Eevenue Code, the order of the Collector 
was not determinative, both title and 
possession were with the respondent, and 
allowed the claim. Defendant 1 appeals. 

With defendant 2, the owner of pot 
2, survey No. 527, we are not now 
concerned. 

It is argued for defendant 1-appellant 
that the word “dispute” in the second 
part of S. 119, Bombay Land Eevenue 
Code, is not confined to a dispute between 
the parties to a litigation but includes a 
dispute between the Collector and one of 
the 'parties as in the present suit and 
that the Collector’s order was, therefore, 
conclusive. If the respondent had relied 
on adverse possession, an express issue 
should have been framed and should at 
least have been remanded before the res- 
pondent’s claim was decreed. In any 
case, the suit is barred by limitation as 
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not having been brought within a year 
of the Collector’s order. 

It is contended for the respondent that 
the word “dispute” necessarily means a 
dispute between the parties to a litiga- 
tion. Both the lower Courts have held 
as a matter of fact that there was no dis- 
pute. The order is not, therefore, “de- 
terminative” and the title and possession 
having been with the respondent the 
appeal must fail. It is further argued 
that as the jurisdiction of the civil 
Court, is not expressly barred, the word 
“determinative” should not be held to 
oust the jurisdiction of the civil Court. 

In Kanhailal v. Ismailhhai (1) I had 
occasion to refer to the unsatisfactory 
wording of S. 121, Bombay Land Eevenue 
Code and the difficulty caused by its 
wording in general and by the word 
“determinative” in particular. The pre- 
sent litigation is a fresh instance, if it 
wore needed, of the advisablity of the 
legislature making its intentions clearer 
than they are at present. In the present 
case, for instance, on the actual facts of 
the dispute in so far as they appear from 
the evidence of the surveyor. Ex. 69, it 
is clear that he was actually only con- 
cerned on behalf of Government as to 
whether the respondent had out down a 
few trees on the adjoining road, bub 
without any obvious necessity and on the 
simple assumption that the water-course 
must have been the correct boundary 
succeeded in altering the revenue record 
which had stood uninterruptedly from 
1869 to 1920 and in fact purported to 
transfer the ownership of two acres and 
eleven gunthas from one party to an- 
other. It is, to my mind, very doubtful, 
whether the legislature could intend to 
give the surveyor, even after the check- 
ing by the District Inspector, the autho- 
rity to transfer titles to the lands by the 
simple process of holding that the old 
boundary marks were erroneous. This 
difficulty was in fact anticipated by mo 
in Kanhailal v. Ismailhhai (1). Taking 
the Bombay Land Eevenue Code, an 
enactment of the Provincial Legislature, 
and Ss, 119 and 121, Chap« 9 now in 
question, I adhere to the opinion that all 
that the legislature probably meant was 
that the revenue authorities who are 
responsible for demarcating and number- 
ing the survey and pot numbers, 
and for the maintenance of roads 
(1) A. I. R. 
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and boundary marks, should be the 
persons to decide on these boundaries, 
but it could hardly have intended that 
they should have powers to transfer 
lands by the simple process as in this 
mit. As the learned Chief Justice and 
[ held, it is doubtful if the Provincial 
[jegislature could have power to invest, 
in theory, the Collector, in practice not a 
highly paid surveyor, with such autho- 
rity as to oust the jurisdiction of the 
Court. There is a certain amount of 
weight in the argument for the respon- 
dent that the jurisdiction of the civil 
Courts is not expressly taken away by 
Acts such as the llevenue Jurisdiction 
Act, and therefore the word “determina- 
tive” need not be meant to imply such 
ouster. The point is, however, covered 
by the authoritative view of Sir 
Charles Sargent, C. J. in Bai Ujam v. 
Vahji Basulhhat (2). 

As to whether there is a dispute with- 
in the meaning of the second part of 
S. 119, Bombay Land Revenue Code, it 
has been held that 

“ Sectiou 121 must be road along with 
3s. 119 and 120 of the Code. It la only when 
X boundary dispute arises between the owners 
3f adjoining lands, and the Collector is called 
upon to determine the dispute, that his deter- 
mination becomes final under S. 121 of the 
3od0 so as to oust the jurisdiction of the civil 
Sourt, Laxshman v. Antaji (3),” 

This case to a certain extent goes 
somewhat against the contention for 
the appellant. As to the wider mean* 
ing of the word “ dispute ” such 
is the present dispute between 
Grovernment and a private owner, S 37, 
Bombay Land Revenue Code would rather 
apply and not S. 119. I agree, therefore, 
following the decision of Lakshman v. 
Antajt (3), that the word “dispute” in 
the second part of S. 119, means a dis- 
pute between two neighbouring owners 
and not as in the present case a dispute 
between the Collector and the owner, 
^t is plain from the evidence of defen- 
dant 1, Ex. 65, and that of the surveyor, 
Ex. 69, that there was no dispute bet- 
ween the appellant and the respondent 
u.ad no reference of such a dispute to the 
Collector but that it was a dispute bet- 
ween the Collector and the respondent as 
regards trees in which incidentally the 
surveyor thought fit suo motu to correct 
the boundary between the lands of the 

(2) [1886] 10 Bom. 456. 

<8) [1900] 25 Bom. 3]^=:2 Bom L. R. 1083. 
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present parties. I agree, therefore, with 
the view of the lower Courts that there 
was no such dispute as is necessary for 
the application of S. 119, Bombay Land 
Revenue Code, in favour of the appellant. 

On the merits as regards the boundary, 
I entirely agree with the lower Courts. 
The surveyor in fact thought it simple to 
hold that the old water-course must have 
been the boundary, and, on this assump- 
tion, corrected the boundary which has 
stood there for over half a century. 

As regards title and possession, it was 
stated by the appellant’s own pleader 
that his title deeds showed a similar 
area consistent with the old boundary. 
A similar area is also stated in the more 
recent rent notes taken by the appellant 
such as in 1896 and 1903. It is clearly 
proved that the title throughout has been 
with the respondent. Although both the 
parties had been letting out the lands to 
the same tenant, the rent notes in respect 
of the lands in suit have been passed in 
favour of the respondent and the rent 
has been enjoyed by him and not by the 
appellant, so that possession has been 
also throughout with the respondent. 

On the question of limitation the issue 
now sought to be raised for the appellant 
found no place in the lower Courts. It 
is impossible to decide it without the 
facts on which there was no direct issue 
framed. Nor is it on the face of it clear 
that there was any order by the Collector 
in favour of the appellant necessitating a 
suit within a year by the respondent. It 
is not necessary, therefore, to remand the 
issue. 

The appeal fails and is dismissed with 
costs. 

r.M./r.K, Appeal dismissed. 
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Marten, C. J. and Murphy, J. 

Bijuboo — Applicant. 

V. 

Bajaballi Tayaballi and others — 
Opponents. 

Civil Appln. No. 880 of 1928, Decided 
on 26th March 1929. 

Limitation Act, S. 5 — Appeal presented to 
Court without jurisdiction on advice of 
pleader ; on rejection appeal presented to 
proper Court — Pleader’s negligence — Appeal 
was barred. 

A woman advised by her pleader filed a suit 
valuing her claim for jurisdiction and plea- 
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der’s fee at an amount bringing it within the 
category of special jurisdiction cases, appeal 
from which lay to High Court. The case was 
admitted and registered as special jurisdic- 
tion case and was treated as suoh throughout 
the proceedings. From the decree in that 
suit the woman acting on the advice of the 
same pleader preferred an appeal to the dis- 
trict Court. The appeal was returned for 
want of jurisdiction and was subsequently 
presented to High Court. On the day when it 
was presented to High Court, it was out of 
time. The woman claimed extension under 
S. 5. 

Held • that there was no likelihood of any 
reasonable or bona fide belief that the suit 
was not a special jurisdiction case and the 
appeal lay to the District Court , that the 
advice given by the pleader was result of 
negligence and not of any bona fide or con- 
sidered belief and the woman was not entitled 
to extension of time and the appeal was 
barred . A, I. R, 1924 Rant/. 118; 34 GaL 21G, 
Foil, [P 394 0 2, P 395 C 1] 

M 11, Mehta — for Applicant. 

IZ. V, Divatia~—iov Opponents. 

Judgment. — This is an application 
to excuse the delay in filing an appeal. 
The original suit, which was filed by 
the applicant as plaintiff, was decided 
by the Joint First Class Subordinate 
Judge on 23rd January 192B From 
that decree, it is said, under advice from 
the local pleaders at Ahraedabad, an ap- 
peal No. 106 of 1928 was filed within 
time in the Court of the District Judge 
of that place. The appeal appears to 
have been admitted and an interim in- 
junction was granted against the defen- 
dants, but a preliminary point was raised 
on behalf of the opponents, and it was 
held by the learned District Judge, that 
the appeal did not lie to liis Court, but 
to the High Court, and that he had no 
jurisdiction to hear it. This decision 
was given on 20th July 1928, and the 
memorandum of appeal was returned to 
the applicant on 28th July 1928. It 
was presented to this Court on 30th July 
1928. The appeal in question is obvi- 
ously out of time, and we have been 
asked to excuse the delay under S. 5, 
Lira. Act on the ground of sufiQcient 
cause. 

The only reason given by the applicant 
in the application is that the presenta- 
tion of the appeal to the District Court 
was under advice from the local pleaders 
at Ahmedabad. This is stated in para. 2 
of the application. On the other hand, 
the opponents have urged that no affi- 
davit of any pleader or pleaders said to 
have given any suoh advice, has been 
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filed by the applicant, and that the ap- 
plicant herself in her plaint in the ori- 
ginal suit specifically valued the claim 
for jurisdiction as well as for pleaders’ 
fee at Rs. 6,000 and that therefore, her 
suit was rightly treated and registered 
as a special jurisdiction one throughout; 
that the petitioner’s pleader in the suit 
and in the appeal to the District Court 
was the same gentleman, and that there 
was therefore no likelihood of any rea- 
sonable or bona fide belief that the suit 
was not a special jurisdiction one and 
that the appeal lay to the District Court. 
It has also been urged that the point as 
to where the appeal lay did not involve 
any complicated question of law or fact, 
on which there may be difference of opi- 
nion or mistake of law, that the peti- 
tioner’s own plaint and the proceedings 
in the suit throughout made it clear that 
her legal adviser must have known that 
it was a special jurisdiction suit and 
that if, however, in spite of this, the 
petitioner was advised by her pleader 
that the appeal should be filed in the 
District Court, such advice was the result 
of negligence and not of any bona fide 
and considered belief, and that the oppo- 
nents should not be made to suffer for it 
The main difficulty in the applicant's 
position is that no reasonable explana- 
tion of what happened has been furnished 
to us in the course of tho hearing of tho 
application. It does not seem to be a 
matter in which there could be a mistake^ 
as is alleged by the opponents and nofe. 
denied by the applicant’s learned pleader. 
The pleader employed by the applicant 
in the lower Courts was the same in each 
of them, and his action is unintelligible* 
for the suit having been tried as a spe- 
cial jurisdiction one throughout, he musfc 
have been well aware that the appeal 
from that decision was not to the Dis- 
trict Court. Mr. Mehta has suggested 
thit, in the nature of the suit, it was- 
within the plaintiff’s power to value it 
as she chose, and that even in the ori- 
ginal Court it could have been valued 
as, in fact, the appeal was valued ulti- 
mately in the District Court. But tliisi 
argument seems to me to be beside the* 
point, for as I have already said, the suit 
was throughout treated as a special juris- 
diction one and what has actually hap- 
pened coaid only have been done inten- 
tionally, for what reason it is not now 
possible to say, or if it was uninten- 
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tional) it must have been the result of 
very great carelessness in the Court below. 

Section 5, Lim. Act, within which the 
application falls, enacts that an appeal 
may be admitted after the period of 
limitation prescribed therefor, when the 
appellant or applicant satisfies the Court 
that he had sufiScient cause for not pre- 
ferring the appeal, or making the appli- 
cation, within such period. We have 
been referred by the opponent’s learned 
pleader to two reported oases on the 
point. The first of these is to be found 
in Tin Tin Nyo v. Maung Ba Saing (l). 
In that case it was held on the facts that 
where there was a mistake that can only 
be accounted for by the fact that no care 
at all was taken, that no consideration 
was given to the question as to the 
forum in which the appeal lay, and that 
the very obvious necessity for consider- 
ing the value of the lands, the subject of 
that appeal, for purposes of jurisdiction 
was entirely neglected, and that accord- 
ingly there was no sufiicient cause for 
admitting the appeal after due date, and 
the ruling is, that the fact that the mis- 
take has not been observed by other 
people may be considered in extenuation 
only in oases where there is a real doubt 
as to the forum, or the question of the 
proper forum is for some reason difficult 
to decide. 

Then, in another case relied on for the 
opponent, Sarat Chander Bose v. Saras- 
watt Debi (2), it was held that where it 
was not established that the belief of the 
appellant that the appeal lay to the Dis- 
trict Court, was formed with due care 
and attention and that there was con- 
sequently sufficient cause for not present- 
ing the appeal within time, the appellant 
was not entitled to an extension of time 
by virtue of S. 5, Lim. Act, and that it 
was so barred. 

As I have already observed, in the 
present case no rational explanation of 
what was done in the Courts below has 
been offered to us in this Court. We 
think, therefore, that the facts are co- 
vered by the authorities I have quoted, 
and that this is not a fit case in which 
the delay should be excused. 

The application must be dismissed 
with costs. 

V.B./b.K. Application dismissed. 


(1) A. I. R. 1924 Rang. i48=l Rang. 584, 

(2) L1907] 34 Cal. 21§=:5 0. L. J. 380. 
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Madgavkar, J. 

Oalab Bhai Lallu Bhai — Appellant. 

V. 

Kika Jivan — Respondent. 

Second Appeal No 197 of 1927, Deci- 
ded on 4th July 1929, against decision 
of Diet. Judge, Surat, in Appeal No. 77 
of 1925. 

Civil P. C,, S, 64 — Attachment is not com- 
plete before prohibition and proclamation^ 
under O, 21, R. 54 — Sale by judgment- 
debtor after order of attachment but before 
completion under O. 21, R. 54 is not within 
S. 64-CiviI P. C., O. 21, R. 54 

Attachment is not complete until prohibition 
and proclamation unde? 0.21, R. 54 is effected. 
It can hardly bo said that immovable property 
IS attached on the mere order of attachment 
until that order is followed up in the manner 
laid down m 0. 21, R. 54. More information 
by attaching creditor to a purchaser from 
judgment-debtor by letter before the date of 
the sale and after order of attachment was 
passed bub before the actual prohibition and 
proclamation does nob suffice to complete and 
convert the order for attachment into a legaL 
attachment. In the absence of a legal at- 
tachment S. 64 has no application 42 Mad. 
844 (F. n ); A. I. R. 1928 P. C. 139; A. I. R. 
1923 Lah. 423, Rel, on. [P 39G G 1, 2] 

77. V Dtvatta — for Appellant. 

G. N. Thakor and J. Thakor — for 
Respondent. 

Judgment. — The plaintiff-appellant 
obtained a decree against one Pema^ 
Parbhu on 21st September 1920. ThO’ 
plaintiff applied in execution on 16th 
January 1923, obtained an order of 
attachment with notice under 0. 21, 
R. 54, returnable on 29th June. On 
19th June 1923, the judgment-debtor 
sold the property to the defendant-res- 
pondent Kika, and the actual prohibi- 
tion upon the judgment-debtor and pro- 
clamation were effected on 22nd June 
1928. The question in this appeal is 
whether the sale to the respondent by 
the judgment-debtor on 19th June 1920,^ 
after the order of attachment but before 
the actual prohibition and proclamation 
under 0. 21, R. 54, is voidable at the 
option of the appellant under S, 64, 
Civil P. C.; secondly, if not, whether it 
can be set aside under S. 53, T. P. Act. 

Both the lower Courts held that the 
respondent had been negotiating for the 
purchase of the land some time prior to 
the application for execution, and had 
paid a proper purchase price in good 
faith, although the appellant decree- 
holder informed him by letter on 17th 
June of the order for attachment. They 
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upheld the sale and dismissed the ap- 
plication for 'execution chiefly on the 
strength of Sinnappan v. Arunaohalam 
Ptllai (l). 

It is argued for the appellant that in 
the Madras case knowledge of the order 
for attachment on the part of the pur- 
chaser was not proved as it has been 
held proved in the present case, and the 
object of prohibition and promulgation 
under O. 21, R. 54, being notice, and that 
object being served in the present case 
by the letter of the appellant, the latter 
is entitled to set aside the sale under 

S. 64, Civil P. C or at least under S. 53, 

T. P. Act. It is contended for the res- 
pondent that an order for attachment is 
only the beginning and not the end of 
the attachment and the attachment is 
not complete until prohibition and pro- 
clamation under 0. 21, R. 54. S 64, 
therefore, has no application . on the 
facts as held by the lower Courts, the 
plaintiff-respondent is a bona fide pur- 
chaser for value, and the sale cannot be 
set aside under S. 53, T. P. Act. In any 
case as the notice under 0. 21, R. 22, 
on the judgment-debtor was not return- 
able till 29th June 1923, no attachment 
should have issued until he appeared on 
this date and showed cause and as in the 
case of a sale without notice, such attach- 
ment is held to be invalid by Parasha 
ram v. Balmuktind (2) and Oopal Chun- 
ler C hatter jee v. Gunamoni Dasi (3). 

Attachment, in my opinion, is not 
complete until prohibition and proclama- 
tion under O. 21, R. 54. It can hardly 
be said that immovable property is at- 
tached on the mere order of attachment 
until that order is followed up in the 
the manner laid down in O. 21, R. 54. 
The view of the Full Bench of the 
Madras High Court in Sinnappan v. 
Arunaohalam Pillai (l) is followed in 
Mula Bam v. Jiwanda Bam (4) and 
derives support from the observations of 
their Lordships of the Privy Council in 
Muthiah Ghetti v. Palaniappa Gheiti (5). 
Their Lordships observed (p^ 135) of 30 
Bom, L, B, 

, . under the Civil Procedure Code in India 
the most anxious pr oviaiona ar e en acted in 

"(ij [1919] 42 Mad. 844=.i7 M. L. J. 875^ 
10 M. L. W. 391=53 I. C. 207==(1919) 
M. W. N. 678 (F. B.). 

(2) [1903] 32 Bom. 572=*10 Bom L. R. 752. 

<3) [1892] 20 Cal. 370. 

(4) A. I. R. 1923 Lab. 423=4 Lah. 211. 

(5) A. I. R. 1928 P. C. 139=51 Mad. 349= 
65 I. A. 256 (P. C.). 
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order to prevent a mere order of a Court from 
effecting attachment, and plainly indioating 
that the attachment itself is something se- 
parate from the mere order, and is something 
which is to be done and effeoted before at- 
tachment can be declared to have been ac- 
complished . . . No property oan be ddolared 
to be attached unless first. the order for attaoh- 
ment has been issued, and secondly in exeou- 
tion of that order the other things prescribed 
by the rules in the Code have been done.** 

Though the question before their 
Lordships was in regard to the applica- 
tion of S. 11, Lim. Act, their observa- 
tions apply in the present case. 

In regard to the contention for. the 
appellant that he informed the respon 
dent by letter before the date of the sale 
after order that fact does dot suEfloe to 
complete and convert the order for at- 
tachment into a legal attachment. In 
the absence of a legal attachment S. 64 
has no application. It is not, therefore, 
necessary to consider the argumentum 
ab inconvenienti. But if the Oourta 
have to go into the knowledge, actual or 
probable, of the parties instead of the 
prohibition and the proclamation by 
themselves laid down by O. 21, R. 54, 
the proceedings in execution, sufficiently 
protracted and difficult uuder the law, 
would become almost impossible. In 
my opinion, the appellant, therefore, is 
not entitled to the benefit of S. 64 mere- 
ly by reason of his letter to the respon- 
dent prior to the sale being taken by the 
latter from the judgment-debtor. In, 
this view, it is not necessary to consider 
the alternative argument for the respon- 
dent attacking the validity of the attach- 
ment before the date fixed for the return 
of the notice under 0. 21, R. 22. The 
authorities cited by him are both oases 
of sale in the absence of notice, and it 
does not follow that an order for attach- 
ment is equally voidable. 

With regard to S. 53, on the finding of 
the lower Courts that the respondeat 
had been negotiating for the purchase of 
the land for some considerable time be- 
fore, and that he paid an adequate price, 
he must be taken to be a transferee in 
good faith. There is no suflicient reason 
to differ from the view of the lower 
Courts that the appellant has failed to 
prove the necessary ingredients under 
S. 53 to avoid the sale in favour of the 
respondeat. The appeal fails, and is 
dismissed with costs. 

v.s./r.k. Appeal dismissed. 
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Rangnekab, J. 

Yeshvantibai Ehnath Vijayhar, In re, 

Apple, for Letters of Administration 
Decided on 21st January 1929. 

^a) Succession Act (1925), S. 218 (2) — 
Court has discretion to grant administra- 
tion to any one or more of persons entitled 
to any part of deceased’s estate — Court 
should grant joint grant only when circum- 
stances are sufficiently strong. 

Under sub-Cl. (2) the Court has a discre- 
tion to grant administration, to any one or 
more of the persons entitled to any part of 
the deceased’s estate. The Court at all times 
prefers a sole administrator to a joint admin- 
istrator and it is only when the circum- 
stances are sufdciently strong that it will bo 
induced to exercise its discretion in favour of 
joint grant. When such circumstances do 
not exist, joint grant should not be made. In 
the Qooda of Richardson, (1871) 2 P. & U. 244, 
Be/. [P 397 C 2] 

(b) Succession Act (1925), S. 246 — Appli- 
cation for grant of administration for bene- 
fit of minors can be made only under S. 246 
— It must be shown that minors are solely 
entitled to estate of intestate. 

An application for grant of administration 
for the use of benefit of minors can bo made 
only under S. 246. It must be shown that 
the minors are solely entitled to the estate of 
the intestate. Where they are not solely 
entitled, the application ^cannot be granted. 
Practice in England cannot be followed 
when there are cleir provisions of law in the 
Succession Act to the contrary. [P 398 0 1, 2] 

Blunt of Craigie, Blunt & Caroe — for 
Petitioner. 

Judgment. — This is an applioation 
by the widow of one Eknath Dwarka- 
nath Vi]ayakar, on behalf of the minor 
sons of the deceased, for being appointed 
as guardian for the purpose of applying 
jointly with another son of the deceased, 
namely, Motiram, and for letters of 'ad- 
ministration of the property and credits 
of the deceased for the use and benefit 
of the said minors and limited during 
the period of the minority of the elder 
of them. 

The deceased died leaving behind him 
the petitioner as his widow, Motiram, a 
son by his pre-deceased wife and who is 
of age, and two sons, Madhav and 
Vishnu, being the sons of the petitioner 
both of whom are minors, and two minor 
daughters. 

There are two objections raised to the 
petition. The first is that the petitioner 
is applying for a joint grant. 

Section 218 (1), Succession Act, 1925 
runs as follows : 

** If the deceased has died intestate and 
was a Hindu, Muhammadan, Buddhist, Sikh 
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or Jaina or an exempted .person,* adminiatxa' 
tion of bis estate may ho granted to any per^ 
son who, according to the rules for the distri- 
bution of the estate applicable in the case of 
such deceased, would be entitled to the whole 
or ary part of such dectased’s estate,** 

Sub-Cl. (2) states : 

** When several such persons apply for such 
administration, it shall be in the dircretion 
of the Court to graut it to any one or more 
of them.” 

This section shows that in the first 
instance the grant is to he made to one 
peison who is entitled to some part of 
the deceased’s estate. Under sub-Cl. (2^ 
it is undoubtedly true that the Court 
has a discretion to grant administration 
to any one or more of the persons en- 
titled to any part of the deceased’s 
estate. The Court at all times prefers 
a sole administrator to a joint adminis- 
trator, and it is only when the circum- 
stances are sufficiently strong that it 
will be induced to exercise its discretior 
in favour of a joint grant. 

It is argued that in England joint ad 
ministration may be granted with the 
consent of all the parties. No doubt, 
that is true as appears from some of the 
old decisions, but in In the Goods of 
Richardson (1) it was held that in the- 
case of next of-kin and a person inter- 
ested in distribution of the estate the 
consent of all persons interested is not a 
sufficient ground for departing from the- 
general rules as to grants of administra- 
tion. The rule that as far as possible- 
joint grants should not be made has been 
acted upon by the Courts for centuries.. 
It is a sound rule, and a departure from, 
it would introduce laxity which might 
lead to dangerous consequences. 

In In the Goods of Richardson (1) the- 
deceased died intestate leaving a widow 
and several minor children by a former 
wife. During his lifetime be had been* 
assisted in his business by his brother. 
On the other band, his widow to whom 
he had been married but a short timo^ 
was entirely unacquainted with its 
management. These circumstances were- 
held not sufficient to authorize the Court 
to grant joint administration to the 
widow and to the brother as guardian of 
the minor children. 

The position here seems to me to be^ 
much the same. The ground on which, 
administration is sought in this case is 
set out in para. 8 of the petition. In 
“Tl) [1871j 2P. &D. 244=40 L, J. P. 36^9- 
W. R. 979=25 L. T, 884. 
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that paragraph the petitioner says that 
immediately after the death of the de- 
oeaeel tha said M)birarn Ekaabh re- 
move! aad took charge of all tha papers 
belonging to the deceased, and that she 
has no knowledge as to what the estate 
oonsisted of. The fact that Motiram 
has consented to the joint administra- 
tion sought by the petitioner shows that 
Motiram is not in any way acting ad- 
versely to the petitioner or the minora 
or the estate. The older decisions in 
England show that unless special cir- 
ournstanoes are shown to exist necessita- 
ting a joint grant the Oourt would always 
follow the practice and refuse to make a 
joint grant. I do not think, therefore, 
that I would be justified in departing 
from the usual practice followed by this 
Oourt as to joint grants. 

The second obiection seems to me to 
be m^ra fatal. S. 2L7, Succession Act 
of 1926, lays down : 

iSav3 as othsrwisa pcovidad by this Act 
•or by any other law for the time being in 
force, all grants of probate and letters of ad- 
ministration with the will annexed and the 
administration of the assets of the deceased 
4n oiaei of intestate succession shall be made 
or carried out, a& the case may be, in accord- 
ance with the provisions of this Part ” (9 
of the Act.) ” 

Section 236 states : 

“ Letters of administration cannot be 
granted te any person who is a minor or is 
of unsound mind.” 

Therefore, under the Succession Act, 
a person who is a minor is not 
entitled to a grant of administration. 
The present application is for an admin- 
istration durante minore aetate by the 
petitioner as guardian for the use and 
benefit of the minors until the elder of 
them attains majority. This applica- 
tion cm only be made under S. 216, 
Succession Act. Under that section, 
cefore such a grant can be made it must 
00 shown that the minor or minors for 
whose benefit the grant is to be sought 
are solely entitled to the estate of the 
intestate. In this case, the two minors 
on whose behalf and for whose benefit 
dihe present application is made are not 
-solely entitled to the estate of the 
deceased. They as well as the said 
Motiram who is of age are entitled to 
the estate in equal shares subject of 
course to the maintenance of the peti- 
tioner and provisions for marriage of the 
.petitioner’s two minor daughters. This 
^section is quite clear and is binding on 
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me. I am nnable, therefore, to see how 
the present application can be granted 
having regard to the clear and unambi- 
guous provisions of S. 246. It is un- 
doubtedly true that in England : 

where there are several next-of-kin, soma 
of whom are minors and some of full age, 
although it is the praotioe to grant adminis- 
tration to those of full age in preference to 
the guardian of the minors, yet the guardian 
of the minors may be preferred, if the interest 
of the minor preponderates over that of the 
major next-of-kin. Mortimer on Probate Prac- 
tice, p. 369, citing Gartright*s case (2).” 

Where there is a clear provision 
made by the Succession Aot, I am not 
at liberty to follow the practice or the 
rules in force in England. Under R. 609 
of the rules on the Original Side, I can 
only refer to the English practice and 
follow it if there is no rule laid down 
in the Succession Aot. Tnere being 
a clear provision of law binding on 
me I am unable to follow the English 
practice. 

There is no question in this case as 
as to any danger to the minor’s interest 
as according to the practice of this 
Oourt, a justifying surety would be 
taken from the person who applies for 
letters of administration to the estate 
of the deceased person in which the 
minors are interested. 

In the result, the application must be 
rejected. 

r.m./r.k. Applicatioji rejected. 

(2) 1 Preem 258. 
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Fawcett, J. 

Bheraji Samrathji & Go. — Plaintiffs. 

V. 

Vasantrao Govindrao Prabhakar — De- 
fendant. 

Original Civil Jurisdiction Suit No. 
633 of 1928, Decided on 20th September 
1928. 

Presidency Towns Insolvency Act (3 of 
1909), Ss. 17 and 18 — Suit against insolvent 
after order of adjudication — Suit is not to 
be dismissed but is only to be stayed. 

Where a suit is filed by a oreditor against 
an insolvent after the order of adjudication 
and without leave of the Court to file the suit 
under S. 17, it is not obligatory on the Court 
to dismiss the suit as being hatred but it has 
merely the option of staying it under sub* 
S. (3)» S- 18 : Cases Referred, [P 400-0 2] 

Lalji — for Plainfciffo. 

Munshi — for Offivici*! Assignee* 


BaERATi & Oo. V* Vasantrao 
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Judgment. — In this suit the Ofhoial 
Assignee has appeared by counsel and has 
‘Objected that the suit is barred by S, 17, 
Presidency Towns Insolvency Act, 1909. 
That section provides that : 

**Oa the making of an order of adjadioatiou, 
the property of tho insolvent wherever situate 
tshall vest in the OOdoial Assignee and shall 
beooma divisible among his creditors, and 
thereafter, exoept as directed by this Act, no 
‘Creditor to whom the insolvent is indebted in 
respect of any debt provable in insolvency 
shall, during the pendency of the insolvency 
proceedings, have any remedy against the pro- 
perty of the insolvent in respect of the debt or 
shall oommenoe any suit or other legal pro- 
-oeeding exoept with the leave of the Court and 
‘On such terms as the Court may impose.** 

Iq the present case the suit was 
brought without auy such leave and, ia 
fact, the plaiub does not mention that the 
defendant was insolvent. It was stated 
by Mr. Lalji th it at the time of the filing 
of the suit the Official Assignee was not 
aware of that fact Mr. Munshi cited 
the ruling in In re^ Dwarkadas Tejban* 
(l) to the effect that bringing a suit, 
without getting the leave meationei in 

17 in a case to which that section ap- 
plies, is an absolute bar to the suit and 
that leave cannot be granted after its in- 
-stitution. On the other hand, Mr. Lalji 
for the plaintiffs relied upon Mahomed 
Haji Essaok v. Abdul Bahiman (2), 
where it was held that tho wording of 
•sub'S (3), S. 18, Presidency Towns Insol- 
vency Act of 1909 is wide enough to 
justify a stay of proceedings in an action, 
which was not pending on the dateof’the 
order of adjudication. In that particular 
oase the suit was filed after the order of 
adjudication and without leave to file the 
suit, but subsequently such leave was 
obtained under S. 17. When the suit 
came on for hearing Macleoi, J., stayed 
the proceedings in the suit until further 
orders. 

On appeal from that order, one of the 
questions argued was that sub-S. (3), S. 
18 was the only provision which could 
apply as justifying the stay order, and 
that it only covered a case where a suit 
had beau instituted before the adjudica- 
tion order was made. The learned Chief 
Justice Sir Basil Scott aud Heaton, J., 
however, overruled this objection, follow- 
ing the observations of the Division 
Court in England in Brownscombe v. 

(1) [msfioTBom. 235=31 I.O. 948=S7lBom, 
L.R. 925. 

<2) [1916] 41 Bom. 312=^33 I.O. 694=18 Bom. 
L.R. 198. I 


Fair (3), where the opinion was ex- 
pressed that the oorresponding words of 
S. 10, English Bankruptcy Act, which 
are practically identical with those of 
S 18 (3), Presidency Town Insolvency 
Act, were wide enough to justify a stay 
of proceedings in an action which was 
not pending at the time of the order of 
adjudication. Mr. Munshi asked me to 
distinguish this ruling on the ground 
that in that case leave to file a suit had 
been actually obtained under S. 17. It 
is to be remarked that if the decision in 
In re Dwarkadas Tejhhandas (1) is cor- 
rect, the leave that was granted after the 
suit was filed was ultra vires and of no 
effect. But, even apart from that, it is 
clear that their Lordships did not, in 
any way, base their ruling upon the fact 
of leave having been granted, but upon 
the opinion as to S. 10, Binkrnptcy Act, 
which had been expressed in Browns- 
combe v. Fair (3). In that case an ob- 
jection was taken to an action against 
the bankrupt on the ground that the 
bankruptcy petition had been presented 
by the defendant and that the action be- 
ing in respect of a debt provable in the 
bankruptcy, had been commenced with- 
out the leave of the Court. Both the 
Master and the Judge-in Chambers re- 
fused to make a stay order as prayed, and 
the defendant appealed The Court held 
that the appeal ought to be allowed, and 
the action restrained, as there were no 
special or exceptional circumstances 
which would entitle the Court to allow 
it to coutinue. In his judgment Whiles, 
J., remarked (p. 85) : 

“Mr. Rosa Innas says that tha jurisdiction 
of the Oourb is limited to actions oominenced 
before bankruptcy proceedings are initiated ; 
but I do not think so, for the words, are ‘per- 
fectly general.* *’ 

In those remarks he was referring to 
the provisions of sub-S. (2), S. 10, Bank- 
ruptcy Act, which are practically iden- 
tial with those in sub-S. (3), S. 18. I 
think that is perfectly clear from the re- 
port, although I notice that in Halsbury’s 
Laws of England, Vol. 2, Art. 96, p. 63, 
foot-note (b), it is said that stay orders 
in the oase of actions commenced after 
the receiving orders are passed under 
8. 9, Bankruptcy Act of 1883, which 
has now been superseded by S. 7, 
Bankruptcy Act of 1914. Possibly, id 
was considered safer to pass such orders 
under S. 9, rather than S. 10. And this 
'“(3) [1887] 58 L.T. N.3. 85. 
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view seems to be still aooepted because 
the case of Brownsaombe v. Fair (3) is 
cited ia William’s Bankruptcy Practice, 
12th Ein., at p. 65, in regard »to S. 7, 
Bankruptcy Act of 1914. 

Mr. Munshi has cited some other oasesi 
but none of them seems to me to afiford 
any ground for holding that the ruling 
in Mahomed Haji Essach v. Abdul Ba- 
himan (2) does not govern the present 
suit. In Ramasivami Pillai v. Qovinda- 
sami Natcker (4) it was held that, as the 
section of the^Provincial Insolvency Act, 
corresponding to S 17, Presidency Towns 
Insolvency Act, does not affect an abso- 
lute stay of suits against the insolvent, 
but only makes it necessary that leave to 
sue should be obtained from a Court be- 
fore a suit could Jdo filed against him 
while the adjudication was in force, it 
could not be said that the suit was 
“stayed” within the meaning of S. 15, 
Lim. Act. That does not affect the ques- 
tion before me, but merely points out 
that leave can be given by a Court to file 
a suit, although the suit is in regard to a 
debt provable in insolvency. The same 
remarks apply to Sidhraj v. Alii Haji 

(5), which follows Bamaswami PiUai v. 
Govtndammi Naioker (4). In re Maneok- 
chand (6) was also referred to, but that 
is a case dealing with sub-S. (1), S. 18 
and not sub-S. (3) of that section. No 
doubt the learned Judge in that case said 
that sub-S, (1) applied to the familiar 
case where the insolvency Court has 
power to stay some ordinary civil suit 
which may be ponding at the date of the 
insolvency against the insolvent, and the 
same remark might be applied to sub- 
S. (3). 

I quite agree that, if the matter was 
res Integra, there would be grounds on 
which it might be held that sub-S. (3), 
S. 18, was only intended to apply either 
to a case where the suit had been filed 
prior to the order of adjudication, or 
possibly to a case where it was filed after 
that order, if leave to sue had been 
given. In fact, the Lihore High Court 
in Panna Lal-Tassaduq Hussain v. Htra 
Nand^Iiwan Bam (7), in regard to the 
corresponding provisions in sub-S. (2), 
S. 28 and S. 29, Provincial Insolvency 

(4J [1919J U .Mad. M.L.J. 104=49 I. 

0. 625^(1919) M.W.N. 698. 

(5) A I.R. 1923 Bom 33=17 Bom. 244. 

(6) A. I R. 1922 Bom. 390. 

(7) A.I.R. 1928 Lah. 28=8 Lah. 593, 


Act 5 of 1920, have hold that the provi- 
sions of S. 29, which correspond to sub- 
S. (3), S. 18, Presidency Towns Insolvency 
Act, only extended to suits that wore 
pending at the time of the adjudication 
order 

I think, however, I am bound by the 
ruling of the appeal Court in Mahomed 
Haji Essach v. Abdul Bahiman (8), sc 
that I am not obliged to dismiss the suit 
as being barred by S. 17, but have the 
option of merely staying it under sub- 
S. (3), S. 18. I might, of course, refer 
the question to a Full Bench. But, in 
the present case, I do not think that the 
difference between dismissing the suit 
and merely staying it is such as to neces- 
sitate putting the parties to the expense 
of a further hearing. Therefore, I give 
the plaintiffs the benefit of the ruling in 
Mahomed Haji Essach v. Abdul Bahi* 
man (2), and I direct the suit to be 
stayed pending further orders. Each 
party to bear his own costs. 

V b./r.k Suit stayed. 

(8} [1916J 41 Bom. 312=33 1,0'. 694=18”Bom. 

L.R. 198. 
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Marten, C. J., and Mqrphy, J, 

Fibre Aloes Factory — Appellants. 

V. 

Jaffer Basool — Respondent. 

First Appeal No. 510 of 1927, Decided 
on 3rd April 1929, from decision of 
Workmen’s Compensation Commissioner* 
Bombay, in Appln. No 264/C-56 of 1927. 

(a) Workmen’s Compensation Act, 
S. 10 (3) — Workman receiving serious in- 
jury— Registered notice to factory proprie- 
tors received back undelivered — Notice held 
to have complied with S. 10 (3). 

A workman was employed as a cooly in a 
factory where he met with a serious accident 
which resulted in the loss of his right hand. 
During the period of his stay in a hospital as 
an indoor patient, he sent a notice to tha 
Proprietors of the factory by registered post 
which subsequently came back with the en- 
dorsement “ loft ” on it. 

Held : that the notice complied with 
S. 10 (3) for it was sent by registered post ad- 
dressed to any office or place of business of 
the person on whom it was to be served. 

[P 403 0 2] 

(b) Workmen’s Compensation Act* 
S. 10 (3)— Workman-receiving.serious injury 
on 23rd February — Notice to Solicitors of 
Factory Proprietor on 28th March-Notice 
held to have been given as soon as practic- 
able. 

A workman employed as a oooly in a fac- 
tory met with an acoic^^nt on 2Srd February 
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1927. On 28th March 1927, while he was ad- 
mitted in a hospital as an indoor patient, he 
sent a notice addressed to the solicitors o! 
th eproprietors of the factory. This letter 
was received by them on 21at April 1927. 

Held . that having regard to the ignorance 
of, and serious nature of the injury received 
by, the workman, the notice of the accident 
was given as soon as practicable after the 
happening thereof within the meaning of 
8.10(11. [P404C2] 

(c) Workmen’* Compensation Act, 
S. 10, Proviso — Proviso applies even where 
no notice is given (Oh%(er). 

Proviso would apply oven where no notice 
has been given. The expression ‘no ioa has 
not been given in duo time’ covers a case where 
no notice at all has been given. [P 404 0 1] 

Y. V. Bhanda} kar — for Appellants. 

Ktrtikar and P. S. Bakhale — for Res- 
pondent. 

Marten, C. J. — This is an appeal 
under S. 30, Workmen’s Compensation 
Act, 1923, against the judgment of the 
Commissioner dated 22id September 
1927, awarding compensation to the res- 
pondent. There are two grounds urged 
before us. One is that the appellant, 
the Fibre Aloes Factory by the proprie- 
tor Amritlal Amarchand had not con- 
tracted under S. 12 (1) : 

“ for cho execution by ... the contractor of ... 
work which is ordinarily part of the trade or 
husiuess of the principal,” 
and that the Commissioner wrongly con- 
strued the agreement Ex. 11 as creating 
the relationship of principal and con- 
tractor between the appellants and one 
Ahmed Ismail. As regards that point 
we are satisfied that the leirned Com- 
missioner was correct in thinking that 
the agreement comes within S. 12(l). 
Whether as regards the land in suit the 
agreement also amounted to a lease as 
argued by the appellants is in our opi- 
nion immaterial. That being so, the 
appellants are liable to pay compensa- 
tion under S 12 (Ij to any workman 
employed by their contractor Ahmed 
Ismail. Trie respondent Jailer Rtsool 
was a workman, and accordingly so far 
as that part of the case is concerned the 
decision in his favour is correct. 

The other point is that the respon- 
dent never gave notice as required by 
S. 10 of the Act. The Commissioner 
found that his failure to give notice 
was due to “ sutlioieut oauie,” bub as to 
that a question of some importance in 
principle arises. To determine that 
point we must first have the facts clear. 
What the Commissioner found is that 
after the accident the engineer in charge 
1929 B/5f & 52 


of the factory arranged to send the ap- 
plicant to J« J. Hospital. Then later on 
he says : 

“ So far as the contractor is concerned ha 
had ample notioe as it was he who arranged 
to send him to the Hospital. No doubt he bad 
no written notice but under S. 19 (Pro- 
viso 2) the failure to give notice is due to 
sufficient cause, viz., that the contractor (the 
immediateemployer) hadtull knowledge of it,” 

Now the engineer in charge was not 
the contractor, and consequently to that 
extent these two statements are contra- 
dictory. I appreciate that under S. 10 (2) 
the notice in question is to be served on 
the employer : 

” or upon any person direotly responsible to 
the employer for manAgenient of any branch 
of the trade or business m which the injured 
workman w.i8 employed,” 

But the engineer did not go into the 
witness-box, and so far as the evidence 
before us goes, there is nothing to show 
that the contractor himself was aware 
of this accident though possibly one may 
infer it from the knowledge of the en- 
gineer in charge. But on this point we 
want speaifio findings. 

Another matter is that in the petition 
of the applicant to the Commissioner 
dated 4bh July 1927, ha specifically 
states in para. 6 that : 

” the opposite party was requested eithoi to 
deposit oompens>aticu or to bottle the matter 
by agreement, hut it has proved impossible to 
settle the question in dispute, because they 
have denied liability to pay any compensa- 
tion.” 

We think that the learned Commis- 
sioner should have found whether that 
allegation was correct, and if so, whe- 
ther that request was oral or in writing 
and what was its date and what were 
its contents. Mr. Kirtikar who appears 
for the workman has tendered to us 
what purports to be a formal wiitten 
letter of 28th March i927, addressed to 
the preseub appellants which contains 
an endorsement : 

“copy forvardad wifch compliments to tho 
Commissioner for Workman’s Gomponsation, 
Bombay, for information.” 

There is a registered envelope attached 
to the same file which has a certain en- 
dorseinent on it. Then there is what 
purports to be a letter from the solici- 
tors for the appellants dated 9th May 
1927, in which they say that the above 
letter of 28tli March was delivered in 
their office on 2Ist April. Wa appreciate 
that it may not always be practicable ia 
proceedings before the Commissioner to 
carry out the same exact procedure 
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'which would bo followed in the High 
Oourfc. And we do not know if this al- 
leged letter of 28th March was actually 
on the file, as it appears it ought to have 
been. But we do not think it satisfac- 
tory to dispose of this case on the hy- 
pothesis that this letter never existed, 
and was never sent to the Oommissioner, 
or to the present appellants. We say 
nothing as to whether this letter and its 
purported reply are genuine or not. Bat 
on the face of them they purport to be 
genuine. Of course, on another occasion 
it will be for the workman to have those 
letters properly proved and for the ap- 
pellants to contest them if they are in a 
position so to do. 

The question then on this part of the 
case is whether we should attempt to 
decide in the unsatisfactory condition of 
the findings of fact at present before us. 
In our opinion, we ought not to do so, 
and we think that the proper course is to 
request the Commissioner to record fur- 
ther findings of fact on the matters I 
have mentioned, and to remit to us those 
findings at as early a date as practicable. 

We will accordingly ask him to find : 

(1) Whether the ooritraobor himself ar- 
ranged to send the workman to the Hospital 
or whether it was only the engineer in 
charge ? 

(2) Whether at or about the time of the ac- 
cident the contractor received any oral notice 
of the accident ? 

(3) Whether the allegations in para. 6 of 
the petition are established, and if so, was the 
request in question of the applicant made 
orally or in writing and what was its date 
and what were its terms ? 

(4) Whether any written notice dated on or 
about 2Sth March 1927, was sent or attempted 
to be sent to the appellants and to the Oom- 
missioner, and on what dates were the same 
received by or served on the appellants and 
the Oommissioner respectively, and further 
whether any reply in writing whether by a 
letter of 9th May 1927, or otherwise was sent 
by the solioitors for the appellants ? 

Our final decision of the appeal will 
stand over pending the further findings 
of fact by the Oommissioner. 

As regards the question of jurisdiction, 
as this High Court is the Court of Ap- 
peal from the Commissioner’s decisions 
on certain questions under the Work- 
men’s Compensation Act, I think that 
we must have the ordinary powers to en- 
able us to see that proper justice is done 
between the parties, and that accor- 
dingly whether or no 0. 41, R. 25, Civil 
P. 0., applies to an appeal of this nature 
as to which I say nothing, we yet have 


the power to require proper findings of 
fact to be recorded before we are bound 
to give any decision on an alleged point 
of law. 

Murphy, J. — I agree. 

The Commissioner then returned the 
following finding on the issues sent : 

(1) It was the engineer in charge who ar- 
ranged to send the workman to the hospital 
and not the contractor : vide Ex. 6, 

(2) The contractor did not, at or about the 
time of the accident, receive any oral notice 
of the accident but the engineer in charge 
Mr. Husen did receive notice of the accident 
inasmuch as ha was informed by the appli- 
cant that the accident had happened and in 
fact attended to the applicant and sent him 
to hospital : vide Ex. 6. 

(3) The allegations in para. G of the peti- 
tion are established because the Bombay 
Claims and General Agency acting on behalf 
of the applicant addressed to the proprietors 
of the Fibre Aloes Factory, Powai Es- 
tate, c/o Messrs. Bhimji & Go., Solicitors, 
Fort, Bombay, a letter (Ex. 17) asking 
for compensation for personal injury by acci- 
dent arising out of and in the course of hia 
employment with the proprietors to the Fibre 
Aloes Factory in their factory, and to this 
Messrs. Bhimji & Co., Solicitors, replied (Ex. 

19) on behalf of the proprietors, Fibre Aloes 
Faotoey, stating that the applicant Jaffer Ra- 
sool was not in their olient’s employ. 

(4) The applicant through his representa- 
tives, the Bombay Claims and General Agenoy, 
did send a letter dated 28th March 1927 {Ex. 

20) , to the opposite party by registered post 
addressed to the proprietors, Fibre Aloes Fac- 
tory, Powai Estate, Kurla, which was returned 
undelivered by the post office. On 2Lst April a 
copy of this letter (Ex. 17) was addressed -to 
the proprietors, the Fibre Aloes Factory, 
Powai Estate, c/o. Messrs. Bhimji & Go., Soli- 
oitors, Fort, Bombay, which was received by 
Messrs. Bhimji & Co,, on 21st April 1927, (Ex. 
18), and was acknowledged by them in their 
letter of 9th May (Ex. 19) No. 485-27 referred 
to above. A letter dated 28th March being a 
copy of the letter of 28th March was sent to 
the Commissioner of Workmen’s Compen- 
sation, Bombay, and was received by him on 
28th March 1927, being No. 38-1351 in the In- 
ward Register of that office (Ex. 21), 

(On raoeiving the findings their Lord- 
ships delivered the following judgments.) 

Marten, C. J. — In our interim judg- 
ment of 1st October 1928, we held that 
the learned Commissioner had rightly 
held that the agreement Ex. 11 created 
the relationship of principal and con- 
tractor between the appellants and one 
Ahmed Ismail, and that, accordingly, the 
appellants were liable to pay compensa- 
tion under S. 12 (l) to any workman em- 
ployed by their contractor Ahmed Ismail, 
and that the respondent Jaffer Rasool 
was such a workman. We, however, ra- 
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tnanded the case for further evidenoe on 
*the point taken by the appellants that no 
notice, as required by S. 10 of the Act, 
had been given. We have now the find- 
ings recorded by Mr. Gannings, the pre- 
sent Commissioner and the successor of 
Mr. Patwardhan, who heard the case ori- 
ginally. 

The more material facts appear to bo 
as follows : — The accident was on 23rd 
February 1927. It was a serious one and 
ultimately resulted in the workman los- 
ing his right hand. He was sent to hos- 
pital by the engineer in charge of the 
factory, and was in the hospital as an in- 
door patient for some 40 days and as an 
out-patient for some further three months. 
His occupation is that of a cooly, and his 
standard of intelligence may be taken to 
be that of an ordinary cooly in default of 
ovidence to the contrary. Then 'on 28th 
March 1927, which was within the 40 
days or so during which the workman 
was an inpatient, he sent three letters 
by his agents, the Bombay Claims and 
General Agency. The first letter. Ex. 20, 
was sent to the 

“Proprietors of tlio Fibre Aloes Factory, 
Powai Estate, Kurla,” 

by registered post. That letter subse- 
quently came back with the endorsement 
“Left" on it. One can see from the post- 
marks, that it was sent from Bombay on 
28th March, and that it reached Kurla 
originally on the 29th. The appellants* 
complaint is that they were not living in 
this factory, and that they had lot it out 
to their contractors. Be that as it may, 
they in the agreement. Ex. 11, described 
the factory as belonging to the Powai 
Estate, accordingly the normal place to 
send a notice would be to the factory of 
that estate. Therefore, in my opinion, 
this notice complied with S. 10 (3) of the 
Act for it was sent 

“by registered post addressed to, •••any office 
or place of business of the person.” 
on whom it was to be served. The pro- 
prietors of the Powai Estate could and 
should have made arrangements for cor- 
respondence to bo forwarded to them, 
supposing they were living elsewhere. 

In addition to this notice, the respon- 
dents* agents sent a copy of it, Ex. 21, to 
the Commissioner for Workmen's Com- 
pensation. That was duly received. They 
also sent another letter in similar terms, 
Ex. 17, addressed to 

Proprietors, the Fibre Aloes Factory, 


Powai Estate, o/o. Messrs. IBhimji & Co., Soli- 
citors, Bombay.” 

It is alleged by the appellants’ solici- 
tors that they did not receive the letter 
till 2l8t April. Why they did not, does 
not appear. At any rate, they waited 
till 9th May, before they replied by their 
letter, Ex. 19, saying that this letter had 
been delivered at their office on 2l8b 
April, and they repudiated the claim of 
the workman and stated that he was not 
in their client's employ. We have not 
got the envelope of the letter sent to c/o. 
Messrs. Bhimji & Co., and it is conceiv- 
able that that letter found its way in due 
course to the Proprietors, the Fibre 
Aloes Factory, Powai Estate, and was 
handed over to Messrs. Bhimji & Co. 
later on. But that is guess work. 

Now, that being the position, it is 
contended first of all, that notice of the 
accident was not given “as soon as prac- 
ticable after the happening thereof ** 
within the moaning of S. 10(1). In our 
opinion, on all the facts of this particular 
case, notice was given as soon as practi- 
cable after the accident happened. The 
man hero was a cooly, and presumably 
entirely ignorant of the Act, and he had 
this terrible injury to his person for 
which ho was detained for more than 40 
days in hospital. Notwithstanding [this 
he gave a notice at or about the time he 
left the hospital. Having regard then to 
all the facts of the case, and bearing in 
mind that this is a now Act, we think 
that this notice complied with S. 10 (1). 
In saying this we appreciate that the 
agents who acted on behalf of this work- 
man have made blunders which have 
prejudiced his case. For instance, in 
the plaint that was put in it was stated 
originally in para. 4 that notice of the 
accident was given as soon as practicable 
but the word “ not " was afterwards in- 
serted in ink, and one must presume that 
it was there when the workman put his 
thumb-impression on the document. On 
the other hand, ho does say in para. 6: 

“ The applioant took the following steps to 
secure settlement by agreement, viz,, the op- 
posite party was requested either to deposit 
compensation or to settle the matter by agree- 
ment but it has proved impossible to settle 
the question in dispute, because they have 
denied liability to pay any compensation.” 

1 think that para. 4 should be read 
along with para. 6 and the rest of this 
document and that the question whether 
notice was sent as soon as practicable is 
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really one for a lawyer to decide, and 
that under all the circumstances of this 
particular case the appellants have not 
been damnified or misled by this wor- 
ding in para. 4 taken by itself. 

But ""let me suppose for the sake of 
argument that notice as soon as practic- 
able under S 10 (1) was not given. 
Then t'^e next point is whether it was 
open to the Commissioner under the 
next proviso to excuse the delay, if ho 
thought that the failure to give notice 
was due to sufficient cause. In fact, 
Mr. Patwardhan thought there was suffi- 
cient cause, but unfortunately for the 
workman, he has given as a reason one 
which it is difficult to substantiate, viz , 
that the engineer in charge had notice 
and that the failure to give notice was 
due to the fact that the contractor had 
thus full knowledge of it. But all that 
is proved is that the engineer in charge 
had lull notice. The further findings of 
Mr. Gennings are that the contractor 
did not receive any oral notice of the 
accident at or about the time of the 
accident, although the engineer in charge 
did receive notice of the accident It 
may here bo observed that according to 
the evidence of the workman he looked 
upon Hutein, the engineer in charge as 
the owner, but knew that the contractor 
was living at Surat. In fact, he had 
only been working there for two days. 
He also said in Gross-examination: 

“ When the accident happened the engineer 
was there. I requested him aa proprietor.** 

Assuming then that the actual cause 
put forward by Mr. Patwardhan cannot 
itself be supported, is there anything 
else in the case which would enable the 
failure to be excused under this proviso. 
It has been, first of all, argued as a point 
of law that if no notice at all had been 
given, then the proviso could not apply 
as it contemplated a case where some 
notice is given, although not iu time. 
As far as this point is concerned we hold 
that, in fact, notice was given here and 
in due time, and that even if it was not 
given indue time, yet it was given. And 
speaking for injself I am prepared to go 
)ne step further, and to say that the 
proviso would apply even supposing no 
lotice whatever had been given. In 
3 ther words, if no notice at all has been 
given ** notice has not I think been 
given in due time within the meaning 
of the proviso. 


The next point is whether the failure 
to give notice within due time was due 
to sufficient ** cause.” We have already 
held that, in our view, it was given aa 
soon as practicable. It follows therefore 
that in our view even if notice was not 
given as soon as practicable, there was 
at any rate sufficient cause for not giving 
it in due time within the meaning of 
the relevant proviso One muet here 
bear in mind the circumstances of this 
serious injury to the workman; the length 
of time he was in the ho!^pitaI; that he 
gave formal notice as soon as he was 
out; and that the engineer in charge of 
the factory had at this time full notice 
of this injury. Under all those circum- 
stances, we do not think it necessary to 
send this case back again to the Com- 
missioner in order to have what I may 
call, “ the t's dotted and the Vs cros- 
sed,” particularly as the original Com- 
mis'-ioner who heard the case is not now 
available We recognize that these 
workmen’s compensation cases cannot be 
conducted with the same precision and 
the same form of pleadings and so on as 
one would expect in the High Court. 
Taking then a general view of the case 
and looking at all the facts including the 
fact now established that written notices 
were given within the meaning of the 
Act on 28th March 1927, we think that 
the workman did all that he could fairly 
be required to do, and that justice does 
not require us to remand the matter a 
second time to the Commissioner on the 
ground that he is the person who has 
to be satisfied and not this appellate 
Court. 

Under all the circumstances of the case, 
then, we think the fair order will be to 
dismiss the appeal with costs. 

Murphy, J. — I agree 

V.S./rk. Apveal dismissed^ 
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P. D, Shamdasam, In re. 

Criminal Appln for transfer No. 176 
of 1926, Decided on 24th June 1929 
'aj Criminal P. C., S. 556 — Pecuniary 
interest e^en to small extent is disqualifi- 
cation independently of b as 

PeouDicir^ interB{»t even to small extent ia 
a sufficient d isqnali ficAtion indep^ndeni ly of 
the questiou whether the Mnigistrata is really 
bia-sed or likely to be biass^-d . 20 Bern, ^02, 
Foil ; Queen v. Farrent, 20 Q. B. D 58- 
Alhnson v. General Council of Medical Edur 

f 
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nation and Registration^ 1 Q. J5. 750 ; Leeson 

General Goancil of Medical Education and 
Registration^ 4^ Oh. D 366, Ref, ; S B an L, 

R, 947 and 15 All, 112. Dist, [P 406 0 1] 

(b) Criminal P. C., S. 556 — Consent or 
mcquiescence cannot give jurisdiction nor 
can want of bona fides in objector affect 
question of disqualification. 

Where a Magistrate is disqnalifled to try a 
case under 3. 556, the disqualidoation is not 
cured by consent or acquiescence of parties, 
nor can want of bona ddes on the part of the 
■objector to the jurisdiction, affect the ques- 
tion of disqualification : 32 All, 635 and 2 Gal, 
tl3, Appr, [P 406 0 2; P 407 0 1] 

(c) Criminal P. C., S. 556 — Prosecution 
^nder S. 282, Companies Act — Magistrate 
shareholder of Company — Magistrate is dis- 
qualified to try case. 

A Magistrate who is himself a shareholder 
in the company against whose auditors a 
prosecution is started under S. 282, Oompanios 
Act, must bo deemed to be personally interes- 
ted within the meaning of 3. 556, and is not 
qualified to try the case without the permis- 
sion of the Court to which appeal lies from his 
Clourt, [P 407 0 1] 

Velinker — for Opponents. 

Patkar, J. — This is an application 
for transfer of a case filed by the peti- 
tioner under S. 282, Companies Act, 
against the auditors of the Central Bank 
from the Court of the Third Presidency 
Magistrate to the Court of the Chief 
Presidency Magistrate. The application 
is based on two grounds: first, that the 
Third Presidency Magistrate is dis- 
qualified from trying the case under 

S, 556, Criminal P C., on the ground 
that he is a shareholder in the Central 
Bank of India, Limited, and, secondly, 
that on account of certain events that 
have happened, the applicant has reason 
to apprehend that ho will not have a fair 
and impartial trial before the learned 
Magistrate. 

It is urged on behalf of the applicant 
that the learned Magistrate is personally 
■interested as he is a shareholder of the 
Central Bink. It appears that the 
learned Magistrate holds two or two and 
a half shares in the said bank. The 
personal interest of the Magistrate alleged 
by the petitioner is so insignificant that 
ordinarily no presumption would bo 
drawn that the learned Magistrate would, 
in any event be biassed in favour of or 
against the accused. 

In In re, P. A. Rodrigues (l), whore a 
compounder in the employ of Treacher 
'A Co. was convicted by the Presidency 
Magistrate of criminal breach of trust 
and it app eare d that the Magistrate was 

(1) ClSasilO Bom. 502. 
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a shareholder in the company, it was 
held that the Magistrate was disqualified 
from trying the case, and that as a share- 
holder of the company ho had a pecuniary 
interest, however small, in the result of 
the accusation and was therefore person- 
ally interested in the case. The decision 
in that easels based on an amplification 
of the principle that no man is allowed 
to be a Judge in his own cause, and rests 
on the decisions in the oases of Queen v. 
Farrant (2), Allinson v. General Council 
of Medical Education and Registration 
(3) and Leeson v. General Council of 
Medical Education and Registration (4). 
It was held in Allinsons case (3), 
(p- 758) : 

**Wiierd a parson who has taken part in the 
judicial proceedings, or, you might si.y, has 
sat in judgment on the case, has any 
pecuniary interest in the result, however 
small, the Court will not inquire whether he 
was really biassed or likely to be biassed. 
The Court will say at once, it is against 
public policy that a parson who has any 
monetary interest, however small, in the 
result of judicial proceedings should take part 
in them as a Judge. The Court will inquire 
no further, but will say at once that he is 
disqualified.” 

Iq Serjeant v. Dale (5), it was held 
(p. 567) : 

“The law does not measure the amount of 
interest which a Judge possesses. If he has 
any legal interest in the decision of the ques- 
tion one way he is disqnalified, no matter 
how small the interest may be. The law, in 
laying down this strict rule, has regard not 
so much perhaps to the motives which might 
be supposed to bias the Judge as to the 
susoeptibili ies of the litigant parties. One 
important object, at all events, is to clear 
away everything which might engender 
suspicion and distrust of the tribunal, and so 
to promote the feeling of confidence m the 
administration of justice which is so essential 
to social order and security.” 

Tbe decision in the case of Emperor 
V. Cholappa (6), relied on on behalf of 
the opponents, has no application to the 
facts of the present case. It was held in 
that case that the mere fact that the 
inquiry was made by the Migistrate is 
not to be regarded as a disqualifying 
ground, and that the phrase ‘ interested’* 
does not imply more intelectual interest 
but something of the nature of an ex- 

'~('2ni887~f2d“Q. B D.“58^'57"" L. J. M.‘U. i7 = 
52 J. P. 116=86 W. R. 184=57 L. T. 880. 

(3) [1894] 1 Q B 750=63 L. J. Q. B. 534= 
58 J. P 542=42 W. R. 289=70 L. T. 471. 

(4) [1889] 43 Oh. D. 366=59 L. J. Oh. 233= 
38^. R 303=61 h T. 849. 

(5) [1877] 2 Q. B. D. 558=46 L. J. Q. B. 781= 
37 L. T. 153. 

(6) [1906] 8 Bom. L. R. 947. 
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peotation of advantage to be gained or ‘of 
a loss, or of some disadvantage to be 
avoided, by the person who is said to be 
interested in the case. The decision in 
In the matter of the petition of Oaneshi 
(7J, also relied on on behalf of the 
opponents, does not apply to the present 
case as the Magistrate there in charge 
of the excise and opium administration 
of the district was held to be not 
personally interested merely by reason 
of its being his duty as an officer under 
Government to see that the law relating 
to the sale of opium is enforced and 
maintained. The present case falls 
under the class of cases of which the case 
of In re, P. A, Rodrigues (l) is a type. 

In Halsbury's Liaws of England, Vol. 
19, p, 552, para. 1156, it is laid down : 

“A distinction must bo drawn between 
pecuniary interest and prejudice. The smallest 
pecuniary interest is, subject to any statutory 
authority to the contrary, a bar to the Justice 
acting, but whore the interest is not pecuniary 
the question arises whether the interest is of 
such a substantial character as to make it 
likely that he has a real bias in the matter.** 

The interest, if pecuniary, need not be con- 
fined to the Justice himself to preclude his 
acting. Membership of a company or associ- 
ation which is interested is a bar, as also is 
a bare liability to costs, where the decision 
itself would involve no pecuniary loss.** 

As the accused iu this case are the 
auditors of the company and in their 
capacity as such signed the balance-sheet, 
the shareholder may not be considered 
to be personally interested in them or in 
their case. But it cannot be said that 
the success or failure of the prosecution 
would have no effect upon the value of 
the shares of a shareholder. According 
bo the authorities pecuniary interest even 
bo a small extent is a sufficient dis- 
lualification independently of the ques- 
iion whether the Magistrate is really 
biassed or likely to be biassed. 

It is urged on behalf of the opponents 
bhat the petitioner has waived the objec- 
bion as regards the disqualiheation of the 
Magistrate. It is urged that at the initial 
}tage of the case the complainant raised 
)he same objection and the learned Magis* 
rrate overruled it, and by consent the 
tase was postponed to several dates and 
10 objection was taken by the complainant 
-o the trial of the case by the Magistrate, 
and the petitioner must be considered to 
have waived the objection. The^ecision 
in the case of Queen v. Justices of 

(7) [1893] 15 All. 192=(1893) A, W. N. 79 
(P.B.). 
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Antrim (8) would to a certain extent sup- 
port the contention raised on behalf of the- 
opponents. It appears from the judgmenk 
of Sir P. O’Brien, C. J., at p. 639 in thafc 
case ihat not only was there mere con- 
sent but there was pressure on the emi- 
nent Justice to continue when he mani- 
fested a desire to leave the Bench. The 
consent or acquiescence of any party 
would not, in my opinion, supply the 
defect or want of jurisdiction in a Magis- 
trate. I agree with the view in Emperor 
V. Bisheshar Bhattacharya (9), where a 
Magistrate as the president of the octroi 
sub-committee of a Municipal Board 
ordered the prosecution of the aocusedi 
and with the consent of the accused tried 
the case himself, it was held that the 
Magistrate must be deemed to have been? 
personally interested within the meaning 
of S. 556, Criminal P. 0 , and was not 
qualified to try the case of the applicant, 
whose consent could not confer jurisdic- 
tion upon him. I may refer to the case 
of Queen v. Bholanath Sen{10), where it 
was held that criminal proceedings are 
bad unless they are conducted in the 
manner prescribed by law, and if they 
are substantially bad, the detect will not 
be cured by any waiver or consent of the 
prisoner. We think, therefore, that tha 
disqualification of the Magistrate is not 
cured by any consent or acquiescence of 
the complainant in this case. 

It is further urged on behalf of the 
opponents that the present application 
is not a bona fide one, and reference has 
been made to the report made by the 
learned Presidency Magistrate, third 
Court, to the Chief Presidency Magistrate 
in an application for transfer of the case. 
It appears from the report that the 
applicant interrupted the Magistrate ia 
the course of his work, and refused to 
listen and went on talking in a loud tone^ 
and though warned by the Magistrate he 
went on in a still louder tone, and when 
he was warned that if he did not cease to 
talk he would have to call a Police 
Sergeant to remove him from the Court 
room, the applicant, finding, that the 
Magistrate’s order would be carried out 
to bis humiliation, remained silent 
and walked away, and on the next 
day presented an application for 

(8) [1895] 2 I. R. 603. 

(9) [1910] 32 All. 635=7 I. 0, 291=7 A. L. 

749. 

(10) [1876] 2 Oal. 23. t 
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transfer to the Chief Presidency Magis- 
trate. As suggested hy the opponents 
the present application may not be a 
bona fide one, TJae absence of bona 
fides, however, on the applicant’s part 
[3oes not affect the question of the dis- 
qualification of the Magistrate in trying 
this case. 

We think, therefore, that the Presi- 
dency Magistrate, 3rd Court, is disqua- 
lified under S. 556, Criminal P. C. from 
trying the case. Under S. 556, Criminal 
P. C , a Magistrate who is personally in- 
terested can try a case with the permis- 
sion of the Court to which an appeal 
lies from his Court. In the present case 
if the learned Magistrate at the initial 
stage of the case when both the parties 
agreed to go on with the case before him, 
had made a report to this Court and 
requested permission of this Court to try 
the case, this Court would, no doubt, 
have given the required permission. 
Even at this stage if both the parties 
consented, wo would have given the re- 
quired permission. We think, therefore, 
that the case must bo transferred from 
the Court of the Third Presidency 
Magistrate. We must, however, make 
it clear that we have come to the con- 
clusion that the transfer is necessary on 
account of the disqualification under 
S. 556. Wo have no doubt that the 
learned Magistrate would have dealt 
with' the case impartially, and that 
there was not the slightest chance of his 
being biassed one way or the other on 
account of the small personal interest al- 
leged on behalf of the petitioner. 

The next question is to which Court 
the case should be transferred. We 
think that Mr. Dastur, the Chief Presi- 
dency Magistrate, having tried similar 
oases would have been the proper Magis- 
trate to deal with the present case. 
The learned counsel on behalf of the 
opponents has drawn our attention to 
two considerations against the transfer 
to the Court of the learned Chief Pre- 
sidency Magistrate. The first circum- 
stance to which he has referred is that 
if the case is transferred to the Coqrt of 
the Chief ^ Presidency Magistrate, the 
present case is not likely to bo heard for 
a long time; and, secondly, the learned 
Chief Presidency Magistrate, Mr. Dastur, 
has expressed an opinion with regard to 
the balance-sheets in question. Under 
these circumstances we think that 
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this case must bo transferred to some 
Magistrate" other than the Third Pre- 
sidency Magistrate and the Chief Pre- 
sidency Magistrate. We would, there- 
fore, direct that the case should be 
transferred ‘to the Court of some Presi- 
dency Magistrate other than the Third 
Presidency Magistrate whom the Chief 
Presidency Magistrate may appoint. 
We find that some evidence has already 
been gone into before the Presidency 
Magistrate, 3rd Court, and we order this 
transfer on condition agreed to by both 
the parties before us that the Magistrate 
whom the Chief Presidency Magistrate 
may appoint in this behalf should try 
this case from the stage at present rea- 
ched in the Court of the Presidency 
Magistrate, 3rd Court. 

We, therefore, make the rule absolute 
and order that the case should bo trans- 
ferred to the Court of some Presidency 
Magistrate whom the Chief Presidency 
Magistrate may appoint. 

Wild, J . — Petitioner Parshram Dat- 
taram Shamdasani has applied for trans- 
fer of proceedings instituted by him in 
the Court of the Third Presidency 
Magistrate, Bombay, against the audi- 
tors of the Central Bank of India to the 
Court of the Chief Presidency Magis- 
trate, Bombay. There are some allega- 
tions that the learned Magistrate has 
shown bias in favour of the accused but 
there appears to be no ground for think- 
ing so in this case. The more impor- 
tant point, however, is that it is alleged 
that the learned Magistrate has a per- 
sonal interest in the case and that 
therefore under S. 556, Criminal P. 0. 
he is not empowered to try it. The al- 
leged interest is this. The prosecution 
is against the auditors of a certain bank 
of which the learned Magistrate is a 
shareholder. As a shareholder he is a 
person who has in theory appointed^ the 
auditors and in that sense he is said to 
be interested. Moreover it is argued that 
if the prosecution is successful and it is 
shown that the auditors wrongfully 
passed the accounts then the credit of 
the bank would be impaired and the 
value of the shares will go down. In 
this way it is said that the learned 
Magistrate has a monetary interest in 
the case. 

In view of the ruling in In re, P. A, 
Bodriques (l) it is impossible to say that 
the Magistrate is not personally inter- 
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ested. That was a case where the ao« 
cused was a compounder in iihe employ 
. of a company and was tried for criminal 
breach of trust as a servant in respect of 
certaingoods belonging to that company. 
The Magistrate who tried the case was a 
shareholder in the company and it was 
held that he was personally interested 
in the prosecution. In Emperor v. 
Cholappa (6) it was said that the phrase 
“ interested ” as used in S. 656, Cri- 
minal P. 0., means something of the 
nature of an expectation of advantage to 
be gained or of a loss, or of some disad- 
vantage to be avoided, by the person who 
is said to be interested in the case. 
That test would also apply in this case 
on the assumption that the shares would 
go down in value if the proseoution were 
successful. 

It is true that this Court could give 
permission to the learned Magistrate to 
try the case. Properly speaking that 
permission should have been given be- 
fore the proceedings were begun. But 
in view of the fact that the proceedings 
can go on without any inconvenience in 
the Court of another Presidency Magis- 
trate and that all the parties agree that 
the case shall so go on from the point 
which it has now reached, I agree with 
my learned brother in the order of 
transfer. 

v.B./n.K. Etde made absolute. 
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Patkar and Baker, JJ. 

Shankar Dattatraya Vaze — Appli- 
cant. 

V. 

Dattatraya Sadashiv Tendulkar — 
Non-Applicant. 

Criminal Kevn. Appln. No. 40 of 1929, 
Decided on 10th April 1929, from order 
of Presy. Magistrate, Bombay. 

^ Criminal P., C. Ss. 403 and 247 — Order 
of acquittal can be passed where com- 
plainant is absent even though summons is 
not served on accused and acquittal bars 
fresh trial. 

Under 8 . 247 it is not necessary that the 
summons should be served on the aoousod or 
that he should be present in the Court be- 
fore an order of acquittal can be passed in 
his favour on account of the absence of the 
complainant. The word “tried in 8 . 403 
does not necessarily mean tried on merits 
and such acquittal bars fresh trial ; 10 

Bom, L, B. 628 ; 40 Mad, 976 ; 34 Mad, 

263 ; A, I. R, 1924 Pat, 140 ; A, I. R. 1924 Cal, 


96 ; A, I. R. 1923 All, SCO ; A. I. B, 1921 Pat. 
811, Ref. ; 36 Mad, 816 and 40 Mad. 977n, 

Dtst. LP 409 0 1] 

G. A, Phadftis — for Applicant. 

P, B Shtngne — for'Non-Applicant. 

Patkar, J. — In this case the com- 
plainant filed a complaint on 11th April 
1927, against the accused under 8. 102, 
Presidency Towns Ins. Act alleging that 
the accused being an undischarged in- 
solvent had obtained credit from the 
complainant. Summons was issued but 
Was not served and on 28th April 1927, 
the complainant was absent in Court. 
The accused was also not present. 
Under S. 247, Criminal P. 0., the learned 
Magistrate acquitted the accused. On 
29th April the complainant appeared be- 
fore the Court and requested the Court 
to set aside the order on the ground that 
he was unable to be present in Court on 
28th April. The application of the 
complainant was rejected. On 2Qd May 
1928, after nearly a year after the order 
of acquittal, the complainant filed a 
fresh complaint before another Magis- 
trate. The learned Magistrate held that 
the accused having been acquitted under 
S. 247, Criminal P. 0., a fresh trial of 
the accused was barred under 8. 403, 
Criminal P. 0. 

On behalf of the complainant it is 
urged that the order of acquittal passed 
on 28th April is not a legal order and 
that the order of acquittal does not bar 
the trial of the accused under the fresh 
complaint. It is urged that though 
summons was issued, it was not served 
upon the accused and the trial of the 
accused had not commenced in the pre- 
vious proceedings. The wording of 
8. 247 is against the contention of the 
applicant S 247, Criminal P 0. says : 

“ If tho summons has been issued on com- 
plaint and upon the day appointed for the 
appearance of the accused or any day subse- 
quent thereto to which the hearing may be 
adiourned, the complainant does not appear 
the Magistrate shall, notwithstanding any- 
thing hereinbefore contained, acquit the ac- 
cused unless for some reasons he thinks pro- 
per to adjourn the hearing of the case to 
some other day. 

In In re^ S. E. Duhash (l) where in 
the absence of the complainant the 
Magistrate struck off the complaint, it 
was held that the proper order under 
8 247 was an order of acquittal. Under 
8. 403, Criminal P. C. : 

“ a person who has once been tried by a 
Court of competent jurisdioti on f or an o fie n oe 
(1) [1908J 10 Bom^. B. 628^. 
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and convicted or acquitted of such offence 
shall while such oonviotion or acquittal 
remains in force not be liable to be tried 
again for the same offence, nor on the same 
facts for any other offence for which a differ- 
ent charge from the one made against him 
might have been made under S. 236, or for 
which ho might have been convicted under 
8. 237. 

It is clear that the previous order of 
acquittal has remained in force and has 
not been ‘set aside by any order of a 
superior Court, The word “ tried ” in 
S. 403 does not necessarily mean tried 
on the merits. The composition of an 
offence under S. 345, Criminal P. C., or 
a withdrawal of the complaint by the 
Public Prosecutor under S. 494, Criminal 
P. C., would result in an acquittal of 
the accused even though the accused is 
not tried on the merits. Such an ac- 
quittal would bar the trial of the accused 
on the same facts on a subsequent 
complaint. Under the explanation to 
S. 403 : 

** tha dismissal of a complaint, the stopping 
of proceedings under S. 219, the diaoharge 
of the accused or any entry made upon a 
charge under S. 273, is not an acquittal for 
the purposes of this section. *’ 

The composition of an offence under 
S, 345, the withdrawal under S. 494, 
or an acquittal under S. 247, Criminal 
P, C., is not included in the explana- 
tion to S. 403, Criminal P. 0. It 
is urged, however, on behalf of the 
applicant that though the word, “ tried 
may not mean trial on the merits, 
yet the trial must commence before 
an order of acquittal is passed, and 
that unless a summons is served in a 
summons case against the accused the 
trial cannot be said to have commenced 
Uigainst the accused. We are of opinion 
that as soon as a Magistrate takes cogni- 
zance of an offence and an order for sum- 
mons is issued the proceedings have com- 
menced against the accused, and under 
S. 247 it is nob necessary that the sum- 
mons should bo served, or that the ac- 
cused should be present in Court before 
an order of acquittal might be passed in 
his favour on account of the absence of 
the complainant. Reliance is placed on 
the decision in In re^ Muthia Moopan 
{2), which was a case under S. 107, 
Criminal P. C., and was not a case 
of an offence in which the accused 
could be acquitted under S. 247, 
Criminal P 0. In Kotayya v. Ven* 

(2) [1911] 36 Mad. 315=‘a I. 0.' 159^11 Or. 

L. J. 559. » 


kayya (3), on which reliance was placed 
on behalf of the applicant, it was held 
that the trial of an accused in a sum- 
mons cise cannot be said to begin until 
the particulars of the offence are stated 
to the accused under S. 242, Criminal 
P. C The view in* Kotayya v. Venkayya 
(3) has been dissented from by the 
Madras High Court in Ee Dudehula Lai 
Sahtb (4), where it was held that the 
withdrawal of a case by the Public Pro- 
secutor under S. 494 followed by the ac- 
quittal of the accused was suffioionb to 
bar the further trial of the accused for 
the same offence, and that though the 
accused was not tried on the merits the 
withdrawal of the prosecution by the 
Public Prosecutor after the summons was 
issued bub before it was served on 
the accused was sufficient to bar the 
subsequent trial of the accused. 

In Guggilapu Peddaya, In re[6) it was 
held that when a case was disposed of 
under S. 247, Criminal P C., the com- 
plainant and accused, both being absent 
the order under S. 247 operated as a bar 
to further proceedings. The acousei 
who was, however, served with process 
in that case was held entitled to the 
benefit of an acquittal under S. 247. In 
Kiran Sarkar v. Emperor (6J it was 
held by the Patna High Court that tha 
important matter for an order under 
S. 247, Criminal P. 0., is the presence or 
absence of the complainant, that it is nob 
necessary that the accused must be pre- 
sent or must have been summoned to 
the Court, and that the order under 
S. 247 is a final order of the acquittal 
which operates as a bar under S. 403 of 
the Code to the trial of the accusoi for 
the same offence. To the same effect is 
the decision of the Calcutta High Court in 
Nityananda Koer v. Eakhahari Misra 
(7), where it was held that an order of 
acquittal passed under S. 247, Criminal 
P. C., so long as it is not set aside by a 
competent Court is a bar to the fresh 
proceedings in respect of the same 
offence. To the same effect is the deci- 
sion of the Allahabad High Court in 
Emperor v. DuUa{S). In Bam Mahato 

(3) [1917J 40 Mad. 977n. 

(4) [19171 40 Mad. 976—6 M. L. W. 175=45 
I. 0 261=33 M. li. J 121. 

(5) [1910] 34 Mad. 253=9 I. 0. 253=12 Or. 
L. J. 41. 

(B) A. I. R. 1924 Pat. 140. 

(7) A. I. R. 1924 Cal. 96. 

(8i A. I. R. 1923 All, 360=45 All. 58. 
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V. Emperor (9) ife was held thafe the pro- 
vision contained in S. 403, Criminal 
P. G., is imperative and bars a second 
trial of a person who has once been ac- 
quitted on the same charge, that the 
section does not make any distinction 
between acquittals after trial and ac- 
quittals under Ss. 247, 345 and 494 of 
the Code, and that so long as an order 
of acquittal under S. 247 stands, S. 403 
bars a second trial on the same charge, 
no matter whether the order of acquittal 
is good or bad, legal or illegal. The in- 
tention of the legislature is quite clear 
for it appears from S. 205, Act 10 of 
1872, that the Magistrate could only dis- 
miss the complaint under the Criminal 
Procedure Code of 1872 whereas under 
the Code of 1882 and the subse- 
quent Codes the Magistrate was em- 
powered to acquit the accused. The sta- 
tutory acquittal was intended to operate 
as a final bar to further proceedings. 
The order of acquittal in this case has 
remained in force and has not been set 
aside. On these grounds wo think that 
the order of acquittal passed by the 
Magistrate on 28th April bars a fresh 
trial of the accused on the same facts 

under S. 403. 

• 

On these grounds wo discharge the 
rule. 

Baker, J. — I agree. The balance of 
authorities is in favour of the view we 
have taken. The Madras High Court 
had at one time expressed a different 
view, but ultimately the view taken by 
Abdur Eahim, J., in Guggilapu Peddaya, 
In re (5) has been accepted In re, 
Dudekula Lai Sahib (4). The learned 
Chief Justice in dealing with the ques- 
tion has pointed out that the English 
rule of recording decisions on the merits 
has not been adopted by the Indian 
legislature which has provided for cer- 
tain statutory acquittals. It is obvious 
in view of these particular sections, 
namely, Ss. 247, 345 and 494, that the 
word “ trial or “ tried in S. 403 
cannot mean a trial in the ordinary sense 
of the word, that is, a decision on the 
merits, because each of these sections 
provides for an acquittal even when no 
evidence whatever has been recorded 
against the accused. I can find no 
reason why and how if the definition of 
“ tried ’* does not exist in the section 


we should insert it in the Code. 
S. 247 says ; 

If the summons has been issued on com- 
plaint and upon the day appointed for the 
appearance of the accused, or any day subse- 
quent thereto to which the hearing may be 
adjourned, the complainant does not appear^ 
the Magistrate shall, notwithstanding any- 
thing hereinbefore contained, acquit the 
accused.’* 

It is fco be noticed that it does not say 
“ upon the day on which the accused ap- 
pears ** but only “ the day appointed for 
the appearance of the accused,” and if it 
had been intended that the appearance 
of the accused to answer the charge was 
necessary, there is no reason why the 
legislature should not have said so. I 
would, therefore, with respect agree 
.with the view taken by the Madras 
High Court in Be, Dudekula Lai 
Sahib (4). 

There is another point in this case. 
This order of acquittal was passed long 
ago and no proceedings by way of revi- 
sion were taken by the complainant in 
order to get it set aside, and any such 
application for revision of that order 
would now be rejected as out of time. 
But the complainant tried to do by a 
sideway what he could not do directly 
and filed a fresh complaint on the same 
facts. I do not think that this should 
be encouraged and that is an additional 
reason for rejecting the application. 
But on the law as it stands I am quite 
clear in my mind that the order of ac- 
quittal passed by the Magistrate under 
S. 247, although the accused had not 
been served with a summons, is a good 
order and such an acquittal operates as 
a bar to any such trial on the same 
facts. 

I agree, therefore, that the rule should 
be discharged. 

r.M./r.k. Buie discharged. 
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Patkar and Wild, JJ. 

Khairunnissa, In re. 

Criminal Revn. Appln. No. 133 of 
1929, Decided on 8th July 1929, from aa 
order of 6th Presidency Magistrate, 
Bombay. 

Criminal P. C., S. 488 (8)— Forum — Casual 
residence in place in absence of settled 
abode or permanent place of residence gives 
jurisdiction to Court situate at that place. 

Where the husband and wife have a fixed 
place of abode or permauent plaoe of residence 


(9) A, I. R, 1921 Pat. 311, 
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m casual or temporary residence at any other 
place will not confer jurisdiction on the 
Oourt situate at that place. But where the 
husband and wife have no fixed place or abode 
or permanent place of residence, and both are 
going about from place to place, a casual or 
temporary residence at any particular time is 
sufficient to give that Oourt jurisdiction under 
Bub-S. (8), S. 488 : 36 Gal. 964 ; A. I. B. 1921 
Bo7n. 211 ; 21 G. TT. N. 872, Raf. ; A. I. B. 
1926 Oudh 268, Dist. [P 412 0 1] 

J, G. *Tarapore — for Applicant. 

P. P. Shingne — for the Grown. 

Patkar, J. — In this case the complai- 
nant filed an application under S. 488, 
Criminal P. C., for maintenance against 
her husband. The learned Presidency 
Magistrate, 6bh Court, held that he had 
no jurisdiction to entertain the appli- 
cation as the stay of the respondent of 
about eight days in Bombay with the 
applicant could not be said to constitute 
“ residence ” within the meaning of sub- 
S. (8), S. 488, Criminal P. C. In sup- 
port of his view he relied on the case of 
Bamdei v. Jhunni Lai (l), where it was 
held that the words “ last resided ” in 
S. 488, Criminal P. C., did not contem- 
plate a mere casual residence in a place 
for a temporary purpose, and that where 
the husband is employed as a carpenter 
in the railway workshops in Lahore 
and has been residing there continuously 
for 11 years, a temporary sojourn to 
Lucknow by him with his wife would 
not confer on Lucknow Court jurisdic- 
tion to entertain an application by the 
wife for maintenance under that section. 

It is urged on behalf of the applicant 
that the view taken by the lower Court 
is erroneous and reliance is placed on 
the decision in Mrs. E. H. Jolly v. St, 
J. W, Jolly (2), where the husband ordi- 
narily resided outside Calcutta but was 
temporarily in Calcutta on the date of 
the application, and it was held that the 
temporary residence was sufficient to 
give the Calcutta Court jurisdiction 
under sub-S. (8), S. 488, Criminal P. 0. 

The husband did not appear in the 
lower Court to contest the application. 
The applicant stated on oath that she 
was married to the opponent at Ambarak- 
pur in the United Provinces about two 
and a half years ago. Then they went 
to Surat and lived there for six or seven 
months, and on account of ill-treatment 
she came to her father in Bombay from 

" (1) A. I. R. 1926 Oudh 268. 

(2) [1917] 21 0. W. N. 872=40 I, 0. 706=18 
Or, L. J. 706. 
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Surat. The respondent then came a day 
later and stayed with her father for 
about eight days and told her father that 
he would try and find employment but 
left afterwards, and after she learnt that 
he was at Karachi, she sent him a notice 
through a pleader to provide for her 
maintenance and subsequently filed the 
present application. The question, there- 
fore, in this case is whether the oppo- 
nent last resided with his wife in 
Bombay. 

According to Stroud’s Judicial Dic- 
tionary “ residence ” has a variety of 
meanings according to the statute in 
which it is used : per Erie, G. J., in 
Naef V. Mutter (3). It is an “ ambigu- 
ous word ” and may receive a different 
meaning according to the position in 
which it is found : per Cotton, L. J., in 
Ex parte Breull In re, Bowie (4). In 
Fernandez v. Wray (5), it was held that 
temporary residence gives the Court juris- 
diction under Cl. 12, Letters Patent, and 
that for the purpose of jurisdiction a man 
may be said prima facie to dwell where 
he is staying at any particular time, but 
it is open to him td show that he is not 
dwelling there, bub at some other place. 
If a person has no permanent residence, 
he may be said tg dwell where he may be 
found. 

In Arthur Flowers v. Minnie Flow-' 
ers (6), it was held that a mere tempor- 
ary sojourn in a place, there being no in- 
tention of remaining there, would not 
amount to residence in that place within 
the meaning of S. 3, Divorce Act, 1869, 
so as to give jurisdiction under the Act 
to the Court within the local limits of 
whose jurisdiction such place is situated . 
In that case the husband and wife resided 
in Jlyderabad and paid a flying visit to 
Meerut for a temporary purpose and nob 
with any intention of remaining there, 
and it was held that the mere casual 
residence in a place for a temporary pur- 
pose with no intention of remaining is 
not dwelling, and that where a party has 
a fixed residence outside the jurisdiction, 
an occasional visit within the jurisdic- 
tion will not suffice to confer jurisdiction 

(3) [1862] 31 L. J. 0. P. 357=12 0. B. (n. s.> 
816=10 W, R. 758=9 Jur. (n. 8.) 384. 

(4) [1880] 16 Oh. D. 484=50 L. J. Oh. 384=» 
29 W. R. 299=43 L. T. 580. 

(5) [1900] 25 Bom. 176=3 Bom. L. R. 291. 

(6) [1910] 32 All. 203=5 I. 0. 871=7 A. L. 

193 (F.B.), 
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by reason of residence within the mean- 
ing of S. 3, Divorce Act. 

In Bright v. Bright (7) the husband 
and wife, who had no permanent resi- 
dence, were held to have last resided at a 
Calcutta hotel where they had stayed 
for about a fortnight In Murphy v. 
Murphy (8), where the husband and wife 
had no permanent residence they having 
lived at several places since their marri- 
age and last resided together in a hotel 
in Bombay, it was held that there was a 
sufficient residence within the meaning 
of the Indian Divorce Act to give the 
Court jurisdiction to entertain the 
petition. 

It would follow from these decisions 
that where the husband and wife had a 
fixed place of abode or a permanent place 
of residence, a casual or temporary resi- 
dence in any other place would not confer 
jurisdiction on the Court situate at that 
place In the present case it appears 
that the husband and wife had no fixed 
place of abode and no permanent resi- 
dence, and the husband came to Bombay 
and stayed with the complainant and her 
father for about eight days, and had the 
intention of renainiug thare as he told 
the complainant’s father that he would 
try and find employment in Bombay but 
left after eight days. The husband did 
,not appear before the Magistrate and has 
not given any evidence as to his usual 
place of residence. On the evidence 
before us we hold that the husband has 
no fixed place of abode or permanent 
residence. 

I think, therefore, that there was 
sufficient “ residence together ” of the 
husband and wife in Bombay so as to 
give jurisdiction to the Magistrate under 
sub S. (8), S. 488, Criminal P, 0. 

In the case relied on by the learned 
Magistrate the husband had a fixed place 
of residence in Lahore, and it was held 
that a mere temporary sojourn to Luck- 
now with his wife did not confer on the 
Lucknow Court jurisdiction to entertain 
the application. 

We would, therefore, reverse the order 
of the lower Court dismissing the appli- 
cation, and direct the Magistrate to issue 
notice to the husband, and decide the 
application on the merits. 

Wild, J . — This is an application by 
t_he petitio ner Khairunnissa residing m 

(7) [Y9o' 9J 36 Oal. 964=4 I. 0. 419. 

(8) A. I. R. 1921 Bom. 211=45 Bom. 547. 
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Madanpura, Bombay, to set aside the 
order of the learned Presidency Magistrate, 
6th Court, Bombay, dismissing for want 
of jurisdiction the application made by 
her under 8. 488, Criminal P. 0., for 
maintenance against her husband. 

The case of the petitioner is that she 
was married to the respondent at 
Ambarakpur, that she and her husband 
went to Surat where they lived for six 
or seven months, that owing to ill-treat- 
ment by her husband she was taken to 
her father’s house in Bombay, that her 
husband joined her there and stayed with 
her for eight days and that thereafter ha 
left her and was not heard of for some- 
time. Finally, however, he was found 
to be at Karachi and it appears that he 
is now at Mubarakpur in the United 
Provinces. 

The learned Presidency Magistrate 
dismissed the application following the 
ruling in Bamdei v. Munni Lai (l), on 
the ground that the words “last resided" 
in S 488, Criminal P. C., do not con- 
template a mere casual residence in a 
place for a temporary purpose. 

It is true that, according to the peti- 
tioner’s statement, the residence of her 
husband at Bombay was merely a tem- 
porary one. The meaning of the words 
‘ last resided ’’ in S. 488 have apparently 
not been construed by this Court and 
I would prefer to follow the ruling 
in Mrs, E. H. Jolly v. St, J, W. 
Jolly (2), where it was held that tem- 
porary residence was sufficient to give 
the Court jurisdiction under sub-S (8), 
S. 488. It is difficult enough for a wife 
to recover maintenance from her husband 
who refuses to maintain her and to give 
a strict interpretation to the words* last 
resided’* in S. 488 would render the 
difficulty even greater. Moreover, in 
this case it would appear that the res- 
pondent has no settled place of residence 
and that this is not a case like that of 
Bamdei v. Jhunni Lai (1) where the 
parties had a fixed place of residence. 
I would, therefore, set aside the order of 
the learned Presidency Magistrate dis- 
missing the application and would direct 
him to proceed with it according to law. 

v.b./r K. Order set aside. 
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Madgavkar, J. 

Chimawa Bachaya — Plaintiff — Appel- 
lant. 

V. 

Oangawa Oavgadharaya and others — 
Defendants — Bespondenta. 

Appeal No. 30 of 1926, Decided on 8th 
July 1929, from an order of 1st Class 
Suh-Judge, Belgaum, in Suit No. 178 of 
1918. 

Civil P. C., O. 8, R. 10 — Dismissal under 
O. 8, R. 10 is not justified except in cases 
of written statements and set off — Proper 
procedure to clear up any ground is under 

Civil P. C., O. 10, R. 1. 

In a suit for possession the defendants 
raised various defences, whereupon the trial 
Court ordered the plaintiff to put in a counter 
written statement which was not so put in. 
After giving further opportunities to comply 
with the order, the Court, remarking that the 
plaintiff had shown utter laches and negli- 
gence, dismissed the suit under O. 8, R. 10. 

Held . that as 0. 8 in teims applies only to 
a written statement and a set off, the plaintiff 
oculd not be called upon to put in the counter 
written statement and the dismissal was 
wrong 

Held further ; that where a Court thinks it 
necessary to clear up the ground further, the 
proper procedure to be followed is that laid 
down under O 10, R. 1. [P 413 C 2] 

A. G Desat — for Appellant. 

Y. N. Nadkarni. K V, Joshi for D, S, 
Mandltk — fir Respondents, 

Judgment. — This is a suit of 1918. 
The issues are not yet framed. The plain- 
tiff sued for possession of certain survey 
numbers on the ground that she was the 
nearest heir of her father, the last male 
holder. The twenty-one defendants raised 
various defences. Among these defences 
were that there had been a partiiion, that 
many of the lands had fallen in partition 
to a person other than the father, and 
that the plaintiff’ was born before the 
father was adopted into the family to 
whom the lands belonged. However that 
might he, after all the defendants had 
filed their written statements by 2rjd 
June 1921, the First Class Subordinate 
Judge ordered the plaintiff to put in 
what he called a counter written state- 
ment on 17th June, which was not so 
pub in. Her pleader was given four ad- 
journments to pub it in and it was still 
not pub in The lower Court pointed out 
the fact that the suit was more than 
three \earsold, having been filed on 26th 
June 1918, and on the ground that “the 
nlaintiff had shown utter laohes and 


negligence*’ dismissed the suit with costs 
under O. 8, R. 10, Civil P. C., on 9bb 
July 1921. During the appeal the plain- 
tiff died. There was a delay in the ser- 
vice of the summons and it has taken 
exactly eight years for this appeal to 
come on for hearing. 

It is argued for the appellant that 
there was no counter cluim and therefore 
the plaintiff could not be called upon to 
put in a counter written statement : 
O. 8 had no application and the suit 
should nob have been dismissed under 

O. 8, R. 10, Civil PC It is contended 
for the respondents that on the various 
defences put forward in the written state- 
ments, it was necessary lor the Court to 
obtain a clear admission or denial to the 
various grounds taken for the defendants, 
and the order of 2nd June 1921, to the 
plaintiff to put in her counter written 
statement was justified under 0 8, R 9, 
and if so, the dismissal under R. 10 was 
proper. 

Order 8, Civil P. C., in terms appliesi 
only to a written statement and a set-off 
This is not a case of a set-off or a! 
counter-claim so that the plaintiff could 
be called upon to put in her counter 
written statement If a Court thinks it 
necessary to clear up the ground further 
before issues, the proper procedure is 
that laid down under 0 10, R 1, Civil 
P C., to call upon the pleader or party 
by examination to admit or deny the al- 
legations This method the lower Court 
did nob follow in the present case. 

I am aware that what I am con- 
strained to call a vicious practice of 
putting in counter wntten statementa 
as a matter of course has grown up 
in many subordinate Courts includ- 
ing the First Class Subordinate Judge’s 
Court of Belgaum. A wrong prac- 
tice cannot make 0 8, R 9, Civil 

P. C , applicable nor confer power under 
O. 8, R. iO. As the present case shows, 
the sooner this indiscriminate practice 
ceases, the better. The appeal is allowed, 
the order of the trial Court is set aside, 
and the suit remanded for framing issues 
and early disposal on the merits accord- 
ing to law. As regards costs, the res- 
pondents, having opposed, must pay the 
appellant’s costs in this Court. The costs 
in the trial Court should be costa in the 
cause. The question which of the par- 
ties, if any, should be given separate 
nofitfl aficnrdinfi to the order of 9th Julv 
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1921, is a qaesfcioa which will betber be 
decided at the aad of the trial. 

m.n./b.k. Appeal allowed^ 
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Marten, C. J„ and MaRPHY, J. 

Bai Kanta — Opponent — Appellant. 

V. 

Bhailal •Ghelahhai Amin and others — 
Applicants — Eespondents. 

First Appeal No. 531 of 1927, Decided 
on 12bh March 1929, from decision of 
Dist. Judge, Kaira, in Misc. Appln. 
No. 43 of 1926. 

Evidence Act, S. 126 — Pleaders engaged 
'for obtaining succession certificate exam- 
ined as to contents of testator’s will — He 
was privileged from disclosing its terms. 

S as the widow of D applied through her 
pleader for a succession certificate to the 
estate of T>. The auooossion certificate was 
granted without the production of the will. 
Subsequently applied for the grant of let- 
ters of administration to the estate of D. 
The pleader who appeared in the succession 
oertifioate proceedings was examined but ho 
declined to disclose the contents of the will. 

Held : that as the pleader became ac- 
quainted with the will in the course and for 
the purpose of his professional employment, 
he was privileged under 8. 126 : 5 Bom. L. R. 
122, Dist.\ A, I. R, 1925 Bom. 1 (i^. B.), Ref. 

[P 415 1. C 2] 

M* P. Amin, U. L. Shah — for Appel- 
lant. 

G. N. Thakor, K. V. Patel, N. P. De^ 
sai and U. L. Shah — for Respondents. 

Marten, C. J. — A preliminary point 
of evidence arises on this appeal. It is 
raised in grounds 4 and 5 of the oross- 
objeotioQS of the petitioner Bhailal, res- 
pondent 1 to this appeal, and it is to the 
effect that : 

“ the lower Court erred in ruling that Messrs. 
Mavalankar and Baldevprasad were preclu- 
ded from deposing to the oonteuts of the 
will.” 

As to that the learned Judge in 
para. 22 of his judgment says : 

“Thera are four witnesses who have reid tne 
will after the death of the testator, and who 
have been examined as to the ooutents thereof. 
Of these two Messrs. Mavalankar, Ex. 50, and 
Baldevprasad, Ex. 103, ate pleaders. The 
will came in their hands in the course of 
their professional employment in connexion 
with the succession oertifioate and they wore 
held precluded from deposing to the con- 
tents.” 

So far as the notes of evidence are 
concerned, we cannot see that there was 
-any argument on this point, or any 


formal objection taken. None of the 
counsel appearing before us were counsel 
in the Court below, but it is alleged by 
counsel for the petitioner on instructions 
that his opponent 1, the present ap- 
pellant, objected in the Court below to 
the pleaders being asked as to the con- 
tents of the will, and that the Judge 
ruled that no such question should be 
asked. On the other hand oouqsel for 
the present appellant says he has no 
instructions as to whether his client did 
or did not object in the Court below. 
It will, however, be seen from p. 25 that 
the Judge disallowed the question as to 
whether this will was taken back by 
Sura]. Now these two pleaders acted 
for Bai Suraj, the widow of the testator 
Dahyabhai, for the purpose of getting a 
succession certificate. The first proceed- 
ings were conducted by Mr. Mavlankar 
in the Ahmedabad Court, and eventually 
the Judge held that the Ahmedabad 
Court had no jurisdiction, and that the 
parties must go to Nadiad. Conse- 
quently it was Mr, Baldevprasad, who 
presented the petition in the Nadiad 
Court asking for a certificate. There the 
opposition being eventually withdrawn, 
a succession certificate was granted. 
Now in beth those petitions, viz., the 
one in the Ahmedabad Court and the 
one in the Nadiad Court, the petitioner 
Bai Suraj stated as follows ; 

“ As the v7ido,w of fche deceased Dahyabhaf, 
and uador and by virtue of the will dated 
20th October 1918, made by the deceased I am 
entitled to suooession certificate as an heir to 
the property of the deceased. I will produoa 
the will whan necessary.” 

Subsequently in the Nadiad Court 
there was an application by Jethabhai, 
dated 30th October 1922, Ex. 121, in 
which acting for the minor Ohandulal, 
who is opponent 2, he asked that 
the will should be produced. It appears, 
however, from Ex. 122 of 24th November 
1922, that later on the parties agreed 
that the will need not bo produced, and 
that the succession certificate should go, 
as asked, provided the widow Suraj gave 
security. Accordingly an order to that 
effect was made on 24fch November 1922, 
by the learned Judge. 

I may now turn to the relevant section 
of the Evidence Act, viz., S. 126, which 
says ; 

“ No ••• vakil shall at any time be permit- 
ted, unless with his client’s express consent, 
to disclose any oommunioation made to hina 
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in the course and for the purpose of his em- 
ployment as such ••• vakil, by or on behalf of 
his client or to state the contents or condi- 
tion of any document with which he has be- 
come acquainted in the course of and for the 
purpose of his professional employment, •••** 

There are certain exceptions there 
which do not apply and the Explanation 
states : 

“ The obligation stated in this section con- 
tinues after the employment has ceased,” 

It is Jlear that the will in question 
was one with which the pleader became 
acquainted “ in the course of and for the 
purpose of his professional employment,’* 
viz., as a pleader for Bai Suraj. There- 
fore, prima facie the case falls within 
that section. It is, however, contended 
that inasmuch as the petitioner Bai 
Suraj offered to produce the document 
when necessary, and inasmuch as under 
the provisions of the Code the petitioner 
could be forced to produce the document, 
(it having been referred to in the plead- 
ings), on penalty of its being inadmis- 
sible at the' trial without tho leave of 
the Court that, therefore, the document 
was no longer confidential, and that con- 
sequently the section did not apply. 

But it seems to mo that there is a 
broad distinction between “ offering to 
produce ” and “ producing.” Supposing 
for instance, that the lady had altered 
her instructions to her pleader and had 
said : ‘ Do not produce that document 

whatever the consequences may be,” I 
do not think myself that the pleader 
would have been entitled to state what 
the contents of that document were. Ho 
might have withdrawn from the case. 
That is something totally different. But 
in my view he could not have been called 
by any of tho other parties and required 
to state in tho witness-box what the 
contents of the document were. In the 
view I take, if any such exceptions are to 
be established, they ‘must be inserted 
clearly in the section itself. Tho general 
principle is a salutary one, and it ought 
not to be whittled away by what seem 
to me to be rather fanciful or ambiguous 
distinctions. 

It has been laid down in this Court in 
Emperor v. Bodrigues (l) that having 
regard to S. 129, tho present S. 126 does 
not apply, if tho statement is made to 
the solicitor not confidentially but for 
the purposes of communication. Now 
that particular case was widely different 

(1) [X903] 5 Bom. U R. 122. 
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from the present. There the client in- 
structed his solicitor to write a parti- 
cular letter, and the solicitor did so. 
The letter was defamatory. The client 
was sued upon it, and he then set up the 
claim of privilege. The Court very na- 
turally said that the letter being sent 
by his instructions for communication, 
it could not bo said to be privileged. 
Therefore, tho observations there made 
by Chandavarkar, J., must be read in 
connexion with the facts of tho case. 
He says, for instance (p. 123) : 

** Hero tho statements complained of as 
defamatory wore obviously made not under 
the condition of secrecy and as a matter of 
fact they were communicated to the com- 
plainant by the solicitor because tho solicitor' 
had instructions to make them to tho com- 
plainant. There was, therefore, nothing of 
tho character of confidential communications 
in them to bring them within the rule in 
S. 126, Evidenoa Act.” 

Here the will was never sent in a 
covering letter to anybody. At the most 
it can be said that the client was willing 
to produce the will when necessary. In 
my opinion, therefore, S. 126, Evidence 
Act applied here. 

The next point is whether the express 
consent of the client was obtained under 
S. 126. There is nothing whatever in 
the evidence before us to show that any 
such express consent was ever obtained 
at or prior to the trial, or even that the 
13oint was ever considered in the Court 
below. In fact Bai Suraj, the client, is 
dead. She has left three wills executed 
at comparatively short intervals before 
her death. In will 2 she complains 
apparently that will 1 was executed 
by improper means. Will 3 is in 
favour of one of the persons who is al- 
leged to have influenced her in making 
will 1. (But even if one takes will 
3 as the final and sole will appoint- 
ing an executor, there are various per- 
sons interested as boneficaries under that 
will, who are on the opposite side of the 
record in the present case. The peti- 
tioner Bhailal gets certain property, and 
other property goes to other benefici- 
aries, But no authority has been cited 
to us as to whether in a case like that 
an executor of a deceased person is the 
proper individual to waive privilege. 
It may be that where the instructions 
of hia beneficiaries are conflicting, be 
would decline to do so without the sanc- 
tion of the Court in the administration 
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of his own estate. But, however that 
may be, the fact here is that no such 
application was ever made to the Court, 
and no such consent was ever given in 
the Court below. 

As regards the contention that as 
Hathibhai had deposed to the contents 
of the will, that, therefore, he must be 
presumed to have given his consent to 
the pleaders stating the contents of it, 
that to my mind is not a compliance 
with the section If he had said : 

“ 1 as rxecutor of Fai Sura] agree to the 
pleaders stating the contents of the will, and 
1 expressly waive all privilege on behalf of 
Bai Sun],’* 

then conditions would have been diff- 
Vent. In that event it might have been 
open to the petitioner to have recalled 
those pleaders, after the consent of the 
executor had been obtained. If, how- 
ever, any such attempt had been made, 
we should no doubt have had arguments 
as to whether under ail these circum- 
stances Hathibhai was the proper per- 
son to give that consent. It is not even 
suggested in the memorandum of appeal, 
and £ have no doubt that the present 
contention is an entiieai terthought raised 
for the first time practically in answer 
to a question from the Bench. 

Under these circumstances it seems to 
me that the learned Judge’s view expres- 
sed in his judgment that these pleaders 
weio preclured from deposing to the 
contents of the will, is correct. I may 
here refer to the recent Full Bench case 
of In re. An Attorneij (2j, as showing 
that it IS the duty of an attorney to 
claim privilege, and that if he does not 
do so and improperly discloses docu- 
ments without his client’s consent, he 
may be guilty of breach of his duly 
which in the case I am citing, resulted 
in hib being suspt'nded from practice It 
is, therefore, a serious matter for the 
pleader and it would be, therefore, vital 
to him in the present case to see that 
the ci nsent, if any, given, was given by 
the right parties 

Under these circumstaccCB it is not a 
question of this Court merely sending 
down the case for the further evidence 
of this pleader. In the view we take of 
S 126, the question will still remain 
whether the express consent of the client 
to discl( se 1 he contei ts of this document 
was obtained 


Grounds 4 and 5 of the cross-objec- 
tions will be dismissed. 

Murphy, J — Mr. Thakor has argued 
that the facts cf the present case take ife 
outside the condition of S. 126, Evidence* 
Act, on three grounds. The first is^ 
that, since Bai Suraj bad oftered to pro- 
duce the will when required, she was 
by such offer bound to produce it, and 
that the privilege is not waived as to 
documents which have been offered in 
this way, but is only confined to docu- 
ments which have not been referred to 
in the pleadings. The second argumenfi 
is that since in this case there was a 
joint interest in favour of two persons, 
either of those two persons might have 
given authority to disclose the wilL 
And his last argument was, that the 
privilege only extends to the case of 
private and confidential documents, be- 
cause S 129 of the same Act refers to 
confidential communications. 

I do not think that any of these argu- 
ments affects the point in issue. S. 126 
specifically enacts that no pleader shall 
disclose the contents cf a document con- 
fided to him in his professional capacity, 
Without the express sanction of his client. 
That section, I think, covers the present 
case, and the two pleaders concerned 
could not have been required to give 
evidence on these points without such 
consent There is a further difficulty 
here, in that Bii Suiaj the client is 
dead, and has left three documents which 
she seems to have executed as purporting 
to be wills. In the latest of these she 
appoints the witness Hathibhai as her 
executor, but none of tlicse documents 
has been proved. I think that in the 
circumstances of the case the evidence 
as to the contents of the will to be given 
by the two pleaders concerned was pro- 
perly excluded. 

After the above judgment was deli- 
vered, the parties arrived at a compro- 
mise, and a consent decree in terms of 
the compromise was passed by the High 
Court. 

v.s /K.K, Order accordingly. 


(2] A. 1. R. 1926 Bom. 1 (F.B.). 
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Madgavkab, J. 

Bai Mani aud others — Appallaufcs. 

V. 

Bhailal Ghunilal aud others — Res- 
poudeuts. 

Appall No. 21 of 1923, Daoidad on 
l2bh July 1929, from orler of Disfc. 
Judge, Nadiad, in Miso. Appln. No. 26 
of 1927. 

^ Guardians and Wards Act (8 of 1890), 
S. 43 — Marriage of ward of Court without 
consent of Court in spite of undertaking not 
to do so — Only personal guardian is liable 
for contempt. 

la the oaia of a minor, for whom a per- 
sonal guardian has been appointed and who 
undartook not to marry the minor without 
the Court’s permission, the marriage or con- 
nivauoe at marriage with the ward of the 
Court without the oouaont of the Court is 
contempt of the Court liabla to be severely 
punished. Thase powers of the District Judge 
are, however, limited to the aotual guardian 
in respect of whom the order is made and can- 
not bo exercised against those indirectly com- 
mitting; the breach : 42 Cal, 351, lifl, on,; 22 

Bom, 502 and 22 Bom.Fj.R 3J3, Ref,[l^ 417 C 2J 

H. V. Divatia—iox Appellants. 

Judgment. — These are proceedings 
under the Guardians and Wards Act in 
respect of two miaor girls Shanba and 
Girja. The respondents- petitioners cou- 
sins applied to be appointed* guardians 
of tho persons of these girls and of their 
brother Sevaklal on the ground that the 
minors’ mother Bai Mini had been lead- 
ing an immoral life after her husband’s 
death. During the pendency of the pro- 
ceedings, petitioners 1 and 2 alleged 
that there was danger of Bai Mani’s 
marrying tho two minor girls unsuitably. 
Bai Mani undertook in Court not to 
marry the minor girls without the Court’s 
permission and was allowed to retain 
their custody. She broke tho undertak- 
ing aud married them to opponents 2 and 
3. Proceedings in contempt were taken 
against Bai Maui aud the sons-in-law, 
and tho District Judge directed Bai Mani 
to undergo imprisonment in the oivil 
jail for two months and each of tho sons- 
in-law to undergo imprisonment for 
one month. 

All three appealed. The appeal of 
Bai Maui was not admitted. The appeal 
of the two sous-iu-law was admitted. 
Oue of the sons-in-law Himatlal is dead 
aud the appeal of Maneklal alone sur- 
vives. The respou(|ent8 are absent. 

1929 B/53 k 54 


that he had not given an undertaking 
and no ininnotion had been served against 
him and he could not bo punished for 
contempt, even though he might have 
known of the undertaking given by Bai 
Mani. That Bai Mani has been guilty 
of contempt there is no question. The 
further question whether a party such 
as the appellant in this case, who abets 
Bai Mani’s contempt with the full know- 
ledge of tho undertaking, can or cannot 
be punished, has not been decided in any 
reported esse. The only section under 
which tho Court could take an under- 
taking from Bai Mani is S. 43, Guardians 
and Wards Act and tho penalty for con- 
tempt is that laid down under O. 39, 
Rr. 1 and 2, Oivil P. 0. These provi- 
sions prima facie would only apply to a 
guard iau whose conduct has been regu- 
lated by the Court under S. 43, Cl. 1, 
and the District Court, unlike the High 
Court, appears to have no other power to 
punish contempts. It has been held by 
this Court in Bai Ditvali v. Moti Karson 
(1) that a marriage in disobedience of 
such an order was legally valid, and it 
was even douoted whether S. 43 applied 
and should n)t be read along with 8s. 24 
to 26 of the Act and bo confined to mat- 
ters relating to the support, health, edu- 
oition, and advancement of a minor. 
With this doubt the Calcutta High Court 
did not agree : Monijan Bibi v. District 
J uclge, Birhhu n (2) Tho Calcutta view 
derives a certain amount of support from 
the observations of this Court in the 
subsequent case of Lajcminarayan v. 
Parvatibai (3). As far as I know, the 
practice of the District Courts has beau 
in accordance with the view of tho Cal- 
cutta High Court in Moaijan Bibi v. 
District JudgCf Birbhum (2). 

Speaking for myself, there would ap- 
pear to be a serious lacuna in the law, if 
in a country of infant marriages the Dis- 
trict Judge is helpless to punish parties 
guilty of abetting such contempt and 
responsible for unsuitable marriages 
But in the present state of the law 1 am 
of opinion that tho District Judge’s 
powers are limited to the aotual guardian 
in respect of whom tho order is made 
and it appears that the law, as at preseni 

(1) [18961 22 Bom, 509. 

(2/ [1914] 42 Oal. 351=10 0. L. J. 91=2£ 
I. 0. 229=19 0. W. N. 290. 

(3) [1919] 22 Bom. L. R. 399. 
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framed, leaves a loophole for iadireot 
breach aad disobedieaoe of each orders 
on the part of other persoas who are at 
least as responsible as the guardian, suoh 
aSi in the present case, the sons-in^law. 
In fact, the guardian, who simply ab- 
stained from taking any public part in 
the ceremony, might exempt herself or 
himself even from contempt and yet 
cause gross disobedience of the order of 
the Court and grave injury to the minor. 
That, however, must be a matter for the 
legislature and not for the Courts. Under 
the law as it stands, I am of opinion that 
the District Judge had no jurisdiction to 
punish Maneklal for contempt. 

The appeal must be allowed and the 
order of imprisonment in respect of 
Maneklal set aside The rule for stay is 
made absolute. 

There will be no order as to the costs 
of this appeal. 

v.bJrm. Appeal allowed 
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Madgavkar, J. 

Fateohand Rampratap and others — 
Appellants. 

V. 

Jitmal Eapchand — Respondent. 

Second Appeal No. 1016 of 1927, De- 
cided on 1st July 1929, from decree of 
Asst. Judge, Satara, in Appeal No. 112 
of 1927, 

(a) Civil P. C., S. 39— Simultaneous exe- 
cution of decree can be allowed. 

In execution proceedings more than one 
Court can have jurisdiction at a time in re- 
gard to a darkhast whatever the case might 
be in regard to a suit. A decree may be exe- 
cuted in more than one Court simultaneously, 
14 MJ,A. 529 and 8 Cal. 687, Foil. [P 419 C 1] 

(b) Civil P. C., S». 38 to 43— Tran.fer o* 
darkha.t — Juri.diction of executing Cour^ 
it not deprived. 

Because a decreeing Court may not be a 
proper Court in which a certain step-in-aid 
of execution may be taken, it does not follow 
that it is therefore a Court entirely without 
jurisdiotioQ in rospeot of the decree which it 
itself has made and of a darkhast which it 
itself has transferred wholly or in part to 
another Court. Ss. 38 to 43 nowhere lay 
down that a decreeing Court is deprived of 
its jurisdiction by the mere act of transfer 
of the darkhast : 25 Bom. 337 (P. 0.) : A, I, B. 
1928 P. C. 162, Foil. A. I. B. 1916 P. C. 16 ; 
A. I. B. 1922 Bom. 359 and A. I. B. 1924 Bom. 
859, Expt [P 419 0 2] 

(c) Limitation Act Art. 182~-Step-in-aid 
— Application to Court of Native State hav- 


ing agreement with British Gevernment^ to 
execute each other's decrees is a step-in-aid. 

An application to the Court of a Native 
State, between whom and the British Govern- 
ment there exists an agreement to execute 
eaoh other's decrees, to return the decree to 
a British Indian Court is a step-in-aid of 
execution sufficient to save limitation in res- 
pect of the darkhast ; 42 Bo^n. 420, Bel. on ; 12 
Bom. 230, Bef. ; 40 Mad. 1069 (F.B.), not FoU. 

[P 420 C 2] 

A. 0. Desai — for Appellants. ^ 

Jayakar and F. V. Dixit — for Res- 
pondeat. 

Judgment. — The questions in this 
appeal are jurisdiction and limita- 
tion 

The respondents obtained a decree for 
money in the Court; of Tasgaon in the 
Satara district on 29th October 1921, 
and had it transferred for execution to 
the Court of the Native State of Kolha- 
pur, They ware unable to obtain satis- 
faction there, and on 8th December 1923, 
they applied to have the execution there 
stopped and the decree to be returned 
to the Tasgaon Court. As the proceed- 
ings in execution were infruebuous in 
Tasgaon, they had execution transferred 
from Tasgaon to Nasik on 9bh March 
1924, and withdrew it for non-satisfac- 
tion on l8bh March 1924. The darkhast 
they filed in the Tasgaon Court on 2oth 
January 1924, had been dismissed simi- 
larly on their own application. In 1926 
the decree-holder applied to the Tasgaon 
Court again to transfer the execution 
proceedings to the Court of Kolhapur. 
It was thus transferred accordingly on 
16bh February 1926. On 6th April 
1926, the decree-holder asked the Tas- 
gaon Court to recall the darkhast and 
that appUoitiou was granted on the same 
date. The proceedings were not, how- 
ever, returned from Kolhapur till 30bh 
August 1926. On 16bti April 1926, the 
respondent filed the present darkhast at 
l^sgaon and applied for execution by 
arrest of one of the judgment-debtors. 
He was arrested, and on 16bh May 1926 
he paid the decretal debt into Court. 
On 8bh Juue 1926, the appellants ap- 
peared in the Tasgaon Court under 0. 21, 
R. 22, Civil P. C. and resisted the dark- 
hast, firstly, on the ground that the 
Tasgaon Court had no jurisdiction before 
the return from Kolhapur of the prooeed- 
iugs with the certificate of non-satisfao- 
tion under S. 41, Civil P. 0. and, 
secondly, on the ground of limitation 
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«bnd applied for a refund of the amount 
paid by the judgment-debtor arrested. 

The trial Court upheld the objeetion 
on the ground of jurisdiotion bub did not 
record a finding on the question of limi- 
tation. In appeal the District Court 
held that there was no bar of jurisdic- 
tion or limitation and set aside the 
order of the trial Court. The judgment- 
debtors^ppeal. 

It will be convenient to take each 
ground separately. On the question of 
jurisdiction, it is argued for the appel- 
lants, firstly, that under Ss. 38 to 43, 
Civil P. C. only one Court has jurisdic^ 
tion at a time in execution. Secondly, 
and in any case, a decreeing Court, 
which has transferred execution preoaed- 
ings to another Court, has no jurisdic- 
tion left until the return of the decree 
from the second Court with a certificate 
under S. 41, Civil P. 0. and reliance is 
placed for this proposition on the obser- 
vations of their Lordships of the Privy 
Council in Maharajah of Bobbili v. 
Narasaraju Peda (L) and the decisions 
and the observations of Maoleod, 0. J. in 
Bangastvami v. Sheshappa (2) and 
Shivlingappa v. Shtdmallappa (3). For 
the respondent it is contended that 
neither proposition is correct, and that 
the Tasgaon Court continued to have 
jurisdiction in respect of the present 
darkhast. 

The first proposition that in execution 
one Court alone can have jurisdiction at 
i time is not maintainable in regard to 
i darkhast, whatever the case might be 
in regard to a suit. It has been held 
that a decree may be executed in 
more than one Court simultaneously ; 
Saroda Prosad v. Luchmeeput Sing 
(4) and Krishtokishore Dutt v. 
Booplall Dass (5) In Maharaja of 
Bobbin V. Narasaraju Peda (1) relied 
upDQ for the appellants, it appears from 
p. 239 that the Madras High Court in 
that ease held that although oonourreut 
execution of a decree was possible, it 
could be carried out only under an order 
permitting it. There remains, therefore, 
to ooQsider only the second proposition, 

(1) A. I. B. me P. oT 16=39 Mad. 640=48 
I. A. 238 (P. 0.). 

(2) A. I. R. 1922 Bom. 359=^47 Bom. 66. 

(3) A. I. B. 1924 Bom. 359. 

(4) [1872] 14 M. I. A. 629=17 W. R. 289=10 
B. Ij. B. 214 (P. 0 ). 

(5) [1882] 8 Oal. 6^=10 0. L. R. 609. 
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namely, that a decreeing Court which 
transfers execution is deprived of all its 
jurisdiction until the Court to which 
it has transferred the decree has returned 
it with a certificate under S. 41, Civil 
P. C. 

The difference between an order which 
is wrong and an order without jurisdic- 
tion has been pointed out by their Lord- 
ships of the Privy Council in Malkarjun 
V. Narhari (6). Similarly, because a 
decreeing Court may not be a proper 
Court in which a certain step. in-aid ol 
execution m^.y be taken, it does not 
follow that it is therefore a Court 
entirely without Jurisdiotion in respect 
of the decree which it itself has made 
and of a darkhast which it itself has 
transferred wholly or in part to another 
Court. Ss. 38 to 43, Civil P. 0. no- 
where lay down that a decreeing Court 
is deprived of its jurisdiction by the 
mere act of transfer of the darkhast. Id 
Maharajah of Bobbili v. Nagasaraju 
Pedaii) it is to be notioed that the 
decree-holder wished to attach and sell 
certain land which was in the jurisdic- 
tion, not of the decreeing District Court 
but of the Court of the Muusif to which 
the decree was transferred on his ap- 
plication, and the application relied 
upon to save limitation and which was 
made again to sell the land was made not 
to the Court of the Muusif but to the 
District Court. It was on these facts 
that tlfeir Lordships of the Privy Council 
observed {p 242 o/ 43 I, A ) : 

“Their Lordships, having regard particular- 
ly to Ss. 223, 224, 228 and 230, Civil P. 0„ 
1882, are satisfied that when that petition of 
13th Deoember 1907, was presented to the 
Court of the District Judge that Court was not 
the proper Court to which the application to 
execute the decree by sale of the immovable 
property which had been attached by the 
Court of the Munsif should have .been made, 
and that the proper Court to which that ap- 
plication should have been made was the 
Court of the Munsif of Parvatipur.” 

and therefore limitation was held not to 
be saved by the application in the Dis- 
trict Court. On the other hand, in a 
more recent case, Jang Bahadur v. Bank 
of Upper India Ltd. (7), their Lordships 
observed on the question of jurisdiction 
before them that even though the Court 
to which the decree was transferred was 

(6) [1900J 25 Bom. 337=27 I. A. 216=7 Sar 

789 (P.C.). 

(7) A.I.R. 1928 P.0. 162=3 Luck, 814=85 I.A. 

227 (P.C ). 
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not the proper Court to make an appli- 
oation under 8. 50, Civil P. C., to bring 
the legal representatives on the record, 
the decreeing Court had not execlusive 
jurisdiction and the order under S. 50 
made b^ the Court to which execution 
had been transferred was merely an irre- 
gularity in procedure which could be 
waived. 

Section 38 merely specifies 'not two 
Couits bub two classes of Courts in which 
decrees can be executed, namely, the 
Court decreeing and the Court or Courts 
to which the decree is sent for execution. 
8. 39 specifies the conditions necessary 
before decrees can be transferred. S. 40 
relates to execution in another province 
and S. 41 specifies the procedure for the 
Courts to which decrees are sent for exe- 
cution to follow when it has either exe- 
cuted or failed to execute the decree. 
Under S. 42 the Court executing a decree 
sent to it shall have the same powers in 
executing such decree as if it had been 
passed by itself. None of these sections 
suffices for the basis of the argument for 
the appellants that a decreeing Court not 
merely delegates but also deprives itself 
of jurisdiction by the mere act of trans- 
ferring the decree ; and the provisions as 
to certification are meant to safeguard 
the judgment-debtor against unnecessary 
harassment and not to deprive the decree- 
ing Court of its jurisdiction — a view in 
consonance with the Circular R. .34 of 
this Court in the Manual of Civif Circu- 
lars at p. 90. A certification of non- 
satisfaction is a matter oi procedure, and 
does not necessarily affect jurisdiction. 

In Bangastuami v. Seshappa (2), the 
question was whether an application to 
transfer a decree to third Court could be 
made to the decreeing Court or to ,the 
Court to which the decree was still under 
transfer for execution, and it was held 
by Macleod, C. J., that the latter Court 
was the proper Court. On the other 
hand, the judgment of Shah, J., shows 
that it was with considerable hesitation 
that the learned Judge agreed with this 
view ; and the argument that the decree- 
ing Court has no jurisdiotion derives no 
support from his judgment. That hesi- 
tation, if I may say so with respect, I 
share. 

In ShivUngappa v. Shidmallappa (3) 
the actual decision was merely that the 
Court to which execution was transferred 
retained iurisdiction until it had eartifiAd 
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under 8. 41, Civil P. C. If the decreeing 
Court retains jurisdiction to make a 
transfer to a second Court even while the 
first transfer is pending, there appears no 
reason why. if the decree-holder desires 
to proceed in execution by arrest as here 
in the decreeing Court itself, the mere 
fact that execution by attachment or sale 
of the property had been pending in an- 
other Court and the papers had hot been 
returned, should deprive the decreeing 
Court of its jurisdiction to order the ar- 
rest if so advised, and if it is satisfied 
that the decree has not been fully exe- 
cuted in the transferring Court. On the 
question of jurisdiotion, therefore, I 
differ from the trial Court and agree with 
the lower appellate Court that at least as 
soon as the Kolhapur Court granted the 
application of the decree-holder to dis- 
miss the darkhast in Kolhapur, it was 
open to the decree holder to apply again 
to the Tasgaon Court for arrest of the 
judgment-debtor as in this case even be- 
fore the proceedings were actually re- 
ceived from Kolhapur certifying non- 
satisfaction on 30th August 1926. The 
first objection of jurisdiction, therefore, 
fails, even when the Court to which the 
decree is transferred is a British Court, 
and a fortiori when, as here, it is a fore- 
ign Court. 

On the second question of limitation, 
the lower appellate Court was, in my 
opinion, right in holding that the respon- 
dent’s application Ex. 14 filed on 8th 
December 1923, to return the decree to 
Tasgaon was a step-in- aid of execution 
sufficient to save limitation in respect of 
the present darkhast. Kolhapur was a 
foreign Court and though it was held in 
Kasturohand Oujar v. Phrsha Mahar (8) 
that the Courts of British India have no 
authority to send their decrees for exe- 
cution to Courts not in British India, it 
was laid down in Janardan Govind v. 
Narayan Krtshnaji (9) that an applica- 
tion made to a British Indian Court to 
transfer its decrees for execution to the 
Court of a Native State between whom 
and the British Government there exis- 
ted an agreement to execute each other’s 
decrees, was a step-in-aid of execution 
within the meaning of Art. 182, Lim. 
Act of 1908, differing from the view of 
the Madras Full Bench in Pierce Leslie 

(8) [1887 J 12 Bom. 280. 

(9) [1918] 42 Bom. 420=46 I.C. 66=20 Bom. 

T. R AQ1 ( 
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'lo., Ltd. V. Perumal (10): Aooordingly, 
[ atn Qf opiaioa that both^the objeotious 

tihe appellants fail. — . 

The appeal fails aad*is*disinissed with 
costs. 

V.S /r.K, Appeal dismUiied* 

'(id) [1917J 40 Mad7 10‘i9=:3i 

M.L.W. 203-42 I.O. 294=:(1917) M.W.N. 

712 (P.B.). 
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Marten. C. J., and Murphy, J. 

B. B. and C. I, By. — Defendants — 
Appellants. 

V. 

Ganu Daji Mirmahamad and 
anoi/ier— 'Plaintiffs — Eespondents. 

' Civil Revn. Appl. No. 34 of 1928, 
Decided on 28th January 1929. from a 
decree of Sm. 0 C. Judge, Ahmedabad, 
in Suit No. 2584 of 1926. 

Railways Act S 72 — Suit for damages on 
account of deterioration by overcarriage of 
goods— Railway Company is not protected 
by risk' notes. 

Railway Company is not protected by either 
the risk-note A ot B and is liable for damages 
when there ia overoarriage of goods, the 
overoarriage being not within the terms of 
the contract embodied in risk*notes, beyond 
the station of destination involving a delay 
of three days resulting in doterirration of the 
goods consigned : Foster v, G. W, Ry.^ (1901) 
2 K. B. 308; Mallet v. O. E. Ry., ()89')) 1 Q. B, 
809; Qiinmn v. South Eastern and Ghattam 
By.^ (19U) 2 Km B, 370, Discussed, N 'ilson v« L# 
and N.W, Ry., (1921) 3 K,B, 213, Foil: 33 Mad, 
120, Expl, [P 423 0 1] 

J. G, Mody — for Applicant. 

H. F. Divatia — for Opponent 1. 

Marten. C. J.— In this case the 
defendauts, the B. B. & C. I. Rv., apply 
in revision from the order of the learned 
Judge of the Court of Small Causes at 
Ahmedabad awarding a sum of 
Rs. 866* 4'0 and costs against them in 
respect of a consignment of mangoes 
which were booked from Timarni station 
on the G. I. P. Ry. to Ahmedabad station 
on the B. B. & C. I. Ry. The claim 
against defendants 1, the G. I. P. Ry., 
was dismissed by the learned Judge, and 
on the last hearing on 14th December 
we directed that the present appeal by 
the B. B. & 0. I. Ry should also be 
dismissed as against the G I P. Ry. 
But at that date the appellants had not 
served the plaintiff and consequently the 
•case had to stand over. 


Ib is clear here that the contract with 
the railway company was to take these 
mangoes from Timarni in Madras to 
Ahmedabad station in Gujarat. What 
the railway company in fact did was 
that they took the goods from Timarni 
to Ahmedahid, but that then they car- 
ried them further to Viramgam station, 
a long way from Ahmedabad, and next 
sent them back to Ahmedabad where 
they wpre delivered. The learned Judge's 
finding is that this despatch from 
Ahmedabad to Viramgam and back was 
contrary to the terms of the contract, 
and that this over-carriage caused a 
delay of some three days whereby the 
mangoes were damaged, and he assessed 
the damages as nine sixteenths of the 
consignment. The ground on which the 
learned Judge held against the railway 
company was that although the latter 
had risk-notes A and B in their favour, 
yet this carriage of the goods beyond 
the destination and back again was not 
within the terms of the contract, and 
accordingly the railway company were 
not protected by these risk-notes. 

The main question before us is whe- 
ther the learned Judge was correct in 
this. But alternatively, if the risk-notes 
did apply here, it is argued that he did 
not find speoifioally whether there was 
wilful neglect by the railway company 
so as to exclude them from the benefit of 
risk-note B. 

Now it will bo noticed in the first 
place that in both these risk-notes the 
goods are to be carried in transit from 
Timarni station to Ahmedabad station. 
It is true that the exception is worded 
“for the loss*’ and so on 

** before, during and after transit over the 
said railway oompany. '* 

But that is the wording of the excep- 
tion. The main contract is the transit 
of the goods from the one station to the< 
other. Prima facie then one would have 
thought that if the goods having first 
been carried from the station of despatch 
to the station of delivery are next carri- 
ed on quite a different place not 
within the ocnfcemplation of the con- 
tract, then prima facie the original 
contract has been broken by the railway 
oompany, and that the risk- notes would 
not apply, for they were only intended 
to cover a transit to. say. a place B and 
not to some other place beyond B. 
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But the applicants have strongly re- 
lied on Foster y. 0*W, By, (l). There 
the goods in transit were sent from 
Brixham to Jersey via Southampton, and 
should have been tiken out at Exeter 
but were cjwrried on to Taunton before 
the mistake was discovered. There the 
Court thou^^ht that the railway company 
were protected. They accordingly dis- 
tinguished another case of Mallet v. 
<7. E. By, (2)t In that case the contract 
was to send the goods from Lowestoft to 
Jersey by the Great Western Railway 
and Weymouth, but by a mistake the 
railway company sent them by another 
route to Jersey, viz., the Southampton 
route. There it was held that the com* 
pany without the consent of the con- 
Bigaor had altered the contract and sent 
the goods by a different route. Con- 
sequently there was a delay in delivery, 
and the company was not protected be- 
cause the delay referred to in the con- 
signment note was a delay in the perfor- 
mance of the contract, 77hich was not 
the case there, for the delay arose in 
consequence of the defendants doing 
something which was wholly at variance 
with the contract. 

There is another case of Gunyon v. 
South Eastern and Chatham By, (3). 
That was a case of cherries. They 
had to be sent by passenger train 
from Sittiogbourne station, on the 
defendants’ railway, to Glasgow. For 
that purpose they bad to pass through 
London, and there the gooods were 
sent forward by a goods train in- 
stead of a passenger train. On that it 
was held that the carriage of the fruit 
by passenger train was of the essence of 
the contract, and after the fruit had 
been trinsforred to a goods train the 
contract was no longer being performed 
and the fruit was not being o rried at 
owner’s risk. The defendants were, 
therefore, not relieved from liability by 
the conditions in the oonsignment note, 
A later case of Netlson v. L. & N, W, 
By. (4) is rather nearer the present one. 
There certain packages bad to be oar- 

'‘~(ijr~Ii904i'"ii K. B.“806=7 Tl. J. K. B. 8llS 
20 T. L. R. 472=-52 W. R. 685=90 L. T, 
779. 

(2) [1899] 1 Q. B. 809=68 L. J. Q, B, 256= 
i6 T. L. R. 137=47 W. R. 834=80 L. T. 
53. 

(8) [1915] 2 K. B. 870=84 Ii. J. K, B, 
1212=81 T. L. R. 844=118 Ij. T. 282. 

(4) [1921] 8 E. B. 218. 


riod from Llffndundo to Bolton via 
Manchester. At Manchester the tie-on 
labels on the van had apparently got 
detached. At any rate the local inspec- 
tor, although he had been advised of 
these goods, had apparently forgotten 
about them. He accordingly took the 
goods out of the van, and then sent them 
to various destinations shown on old 
labels which were on the packages- 
There it was held (p. 914): 

** that asi tho defendant’s servant intention- 
ally sent the goods to places which ware in 
faob not upon the contract route, the delay didf 
not occur “during any portion of the transit’^ 
within the meaning of the oonsignment nota,^ 
and that it made no difference in that respect 
that his intention in so sonding them was 
the result of an honest mistAke; the defen- 
dants were consequently not relieved from 
liability by the terms of the contract. ” 

There Mr. Justice Greer, as he then 
was, says (p. 225): 

“In these oircumstanoes, apart from autho- 
rity, I should have no difficulty in holding 
that the defendants are not protected against 
the consequences of a delay which was caused 
by the intentional despatch of the goods to 
towns to which they wore never meant ta 
go. and I think it makes no difference that 
that intentional despatch was duo to a oata- 
less mistake made by an official of the com- 
pany. They were in fact intentionally despat- 
ched on a journey which was not the agreed 
journey or anything like the agreed journey.” 

Ifc will be abserved that the goods 
were deflected from their proper route 
before they had reached their correct 
destination. In the present case we 
have goods deflected after they had ar- 
rived at their proper destination. To 
that extent possibly, therefore, the pre- 
sent case is the stronger of the two. On 
the other hand in Arunaehe^lart Chet> 
tiar V Madras By, Go, (5) the goods 
were consigned from station E to station 
K, but the ordinary practice was to send 
goods beyond station K to station 0 and 
then back again from G to E. In fact 
the goods were damaged while at station 
0. There it was held that the condi- 
tion in the risk- note included the usual 
transit according to the practice of the 
railway company, and that the consignor 
must be taken to have known it or 
ought to have known it, and that as the 
railway company were merely carry- 
ing out their usual practice, they were 
protected under the'risk-uote. The judg- 
m ent proceeded to add (pp. 121, 122): 

(5) [1909) 38 Mad. 120=3~^ i. C. 931=^ 
M. L. T. 292. 
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**£iV6n if it oould be held that, as the 
damage ooourred after the waggon first reached 
Kallai and had been carried beyond that 
station to Calicut, the damage did not occur 
‘during* transit to Kaliai, it would not be 
possible to bold that it did not in that view 
occur ‘after' transit to Kallai. The words 
‘before, daring and after transit* seem to cover 
the whole period from the time the goods 
were delivered to the defendants at Erode up 
to the time they were re-dolivered to the 
plaintiff&^at Kallai.’* 

But SO far as the actual decision was 
concerned, there the Court held that the 
railway company was protected by the 
terms of the risk- note as the transit was 
within the contract. 

The point wo have to consider here is 
whether the company in carrying the 
goods from Ahmedabad to Viramgarn was 
acting within the terras of the contract. 
The above are the more material autho- 
rities that have been cited to us, and we 
have to decide what is the right decision 
to come to on the particular contract 
which wo have here. In my judgment 
the view that the learned trial Judge 
took was correct, viz, that in carrying 
the goods from Ahmedabad to Viramgarn 
the company was not acting within the 
terms of the contract. In my judgment 
this was never within the contemplation 
of the parties, and accordingly the com- 
pany is not protected by either the risk- 
note A or B, 

Under these circumstances it is un- 
necessary to consider whether there was 
here wilful neglect within the meaning 
of the proviso. Here it must be remem- 
bered that the corresponding clause in 
the English risk-notes appears to be a 
wider one, viz., wilful misconduct. Nor 
need we consider the further point that 
was taken that as these goods were 
carried loose, there was no loss of the 
complebe consignment, because some of 
the goods arrived in good condition; nor 
was there a loss of any of the complete 
packages, because there were no packages. 
Nor need we consider the further point 
that there was here no “loss*' within the 
meaning of the proviso, when it is con- 
tracted with the words “loss, destruction, 
or deterioration of, or damages to, the 
said oonsignment." I need not, therefore, 
refer to the two decisions of Seoy, of 
State V Jiwari (6) and E. I By. Go. v. 
Oopi Krishna, Kashi Prasad {7), which 
were cited to us. 

l6) A. I. R. 1923 All. 428:=45 All. 380. 

(7) A. I, R. 1921 All 8-15 All. 584. 


Then another point altogether was 
raised about tha quantum of damages, 
and it was stated that the learned Judge 
was wrong in awarding damages on the 
proportion, viz., nine-sixteenths of the 
goods as weighed at the starting place, 
viz., 200 maunds, and that he ought to 
have calculated the damages on tha 
weight taken at Ahmedabad on arrival 
of 136 rnaunds, Bengal, and that there 
was here no claim for absolute loss of 
goods as opposed to deterioration. Here 
the view of the learned Judge was that 
we ought not to go behind the consign- 
ment note, which showed the weight of 
the mangoes as 200 maunds, Bengal, and 
that the damages assessed by the plain- 
tiff on that basis were not incorrect. 

We agree with the learned Judge on 
this point also. The result will be that 
this application must be dismissed with 
costs. Separate sets of costs. 

Murphy, J. — The facts are that a 
waggon loaded with mangoes, which was 
in transit from Timarni in Madras to 
Ahmedabad, was overcarfied to Viram- 
gam, and had to bo returned from that 
place back to Ahmedabad, a mistake which 
involved three days* delay in its arriv- 
ing at Ahmedabati. A largo proportion 
of the mangoes had meanwhile deteriora- 
ted, and the suit was for damages for 
this loss. The learned Judge of the Court 
of Small Causes at Ahmedabad held that 
the railway administration were liable 
for the damage, and that they wore not 
protected by tho risk- notes in forms A 
and B under which the mangoes had 
been despatched by the consignor, his 
reason being that the journey from 
Ahmedabad to Viramgarn and back was 
not within the terms of the contract A 
risk-note in form A is used in cases 
where the goods intended for carriage are 
defectively packed, as in thi^ case they 
were, being placed loose in tho waggon, 
and it protects the railway company 
from all responsibility for the condition 
in which the goods may be delivered at 
their destination. A risk-note in form 
B is taken when the consignor wishes to 
send his goods at a reduced rate, and 
protects the railway company from all 
claims : 

“Except for the Io»s of a oompleto consign- 
ment or of one or more complete packages 
forming part of a oonsignment due either to 
the wilful neglect of the railway administra- 
tion, or to theft by, or the wilful negloot of, 
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lU servantp, transporb agenbi or carriers em* 
ployed by bham before, during and after transit 
over the said Kailway,” 

Both the risk-Qotes are iateaded to 
have elfeot as betsveea the station from 
which the goods are sent and that of 
destination. I think it is clear that had 
the delay which resulted in th^ deteriora- 
tion of these mingoes occurred between 
Timarni and Ahmedabad, the risk-notes 
in question would have saved the rail- 
way administration concerned from all 
liability. But here there was over- 
carriage of goods by about 200 miles 
beyond the station of destination involv- 
ing a delay of three days and it seems to 
me that this overcarriage was not within 
the terras of the contract embodied in 
the risk-notes. 

I also agree that the calculation of 
damages made by the Small Ciuse Court 
Judge is correct. I think his decree 
must be condrmed and that this applica- 
tion must be dismissed with costs. 

V.S./k.k, Application dismissed. 
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MARTEN, 0. J., AND MUBPHY, J. 

Mulji Narotam and Defen- 

dants — Appellants. 

V. 

Hiralal Bamchandra and others — 
Plaintiffs — Respondents, 

First Appeal No. 148 of 1925, Decided 
on 5th September 192 S, from decision of 
Ist Class Joint Sub- Judge, Dhulia, in 
Civil Suit No. 539 of 1921. 

(a) Hindu Law— Partition — Intention to 
separate is the test of partition — Division in 
shares of income of undivided property 
evinces partition. 

To prove whetihar a joint Hindu family is 
separated the test is whether there has been 
an unambiguous and definite intimation of 
intention on the part of one member of the 
family to separate himself or to enjoy his 
share in severalty. If so, that has the efieot 
of creating a division in interest. That ex- 
pression of intention may be by the institu- 
tion of a suit or by some express intimation, 
or may be inferred from a consistent long 
course of conduct. [P 426 G IJ 

The members of a joint Hindu family lived 
separately and had their properties divided 
excepting a particuUr property which was 
left undivided and for a large number of 
years the income of this property was divided 
in equal shares. 

Meid • that^the joint Hindu family sepa- 
rated as regards the interest in the prooerty 
although no actual partition took place : 
A. I. R. 1924 Bom. 81; A. I. R. 1922 P. G. 201; 
A. I. R. 1916 P. C. 104, Foil.; 18 Pom. 61 1, not 
Foil tP 426 0 1] 


1929 

(b) Hindu Law — Joint family— Exclusion 
— Adverse possession — Receipt of income for 
series of years-^ Ouster not proved. 

Where for a long series of years the 
income payable to the tenants*in-commoa 
of a Hindn family is in fact enjoyed by them 
in shares contrary to those to which they are 
entitled originally by law, the members acting 
on that view not by an agree nent with each 
other bat by way of admission in certain 
doouments or proceedings, neither an ouster 
of co-tenants resulting in adverse possession 
of properties, nor some conveyance agree- 
ment regarding the same can be presumed : 
A. I. P. 1928 Bom. 287. Rel. on.; 29 Bom. 300; 
20 Bom. L. R. 967; A. I. R. 1922 Pom. 150; 18 
CnL 10 (P.O.j; 47 Ca,l 274 and 8 B. H. C. (4.0.) 
166, Ref. I'Ftsher and Taylor v. Prosser, (1774) 
1 Gowp 217, Dist. [P 429 0 1] 

(c) Partition — All disputes should be deci- 
ded in one suit — Parties should not be driven 
to separate suits. 

Courts (in Bombay Presidency) should 
settle ail disputes arising out of a partition 
suit in one litigation and should not leave 
the parties to have their rights determined 
piecemeal at different times, by different 
suits and perhaps by different Oonrts. 

[P 429 0 2] 

G. N. Thakur and M. K. Thakur—tov 
Appellants, 

M B. Dave, N* N. Majumdar, H, G. 
Goyajee and B. J. Thakur — for Respon- 
dentSt 

Marten, C. J. — This is an appeal 
by defendants 1 to 4 against the judg- 
ment of the learned Joint Ist Class Sub- 
ordinate Judge at Dhulia, Ending that 
the plaintiff as the adopted son of one 
Ramohandra was entitled inter alia to 
one half share in the suit lands, and 
directing a partition on that basis, and 
other consequential relief. 

To understand the position, one must 
look at the pedigree given in the learned 
(For pedigree see page 425), 
Judge’s judgmeut, but for the purpose of 
my judgment, it must be supplemented 
by intserting the dates of the deaths of 
certain material persons. It is common 
ground that with regard to the suit 
lauds, they belonged to one Sambhubhat. 
His widow was Ratanbai who died in 
1859. This property unlike certain other 
property, was not joint ancestral pro- 
perty, bub passed on Ritanbai’s death by 
way of collateral descent to the descen- 
dants of Ambaram the brother of 
Sambhubhat. It may be taken also as 
admitted or proved that Ambaram *8 two 
sons, namely, Dullabhram and Jaduram 
both diei in the lifetime of Rataubhai, 
as also did Ambaram himself. Then 
following down the two branches of Dul- 
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labhratn and Ja^uram, we fiad that Dal- 
labhraaa bad three sons. Narottatn, the 
first son, died in 1878 and he has a son, 
Malji, who is defendant 1, Vijayshankar, 
the next son, died in 1895, leaving three 
children, defendants 2 to 4. Mani- 
shankar, the third son, died in 1902, 
leaving two sons, Tulshankar who died 
on Slst Daoamber 1913, leaving two 
daughter® defendants 6 and 7, and Som- 
nath who died in 1918 having by his 
will purported to leave his share to his 
sister Bai Dhiraj, defendant 5. Next 
oocning to Jaduram’s branch, we find that 
he had a son Ramohandra who died in 
1884 leaving a widow Bai Dahi. She 
is living but is not a party to the suit. 
On 5ih Noveoabar 1915, she purported to 
adopt Hiralal the plaintiff as the adopted 


decide the question of limitation and 
adverse possession in favour of the plain- 
tiff. And there was a subsidiary ques- 
tion about mesne profits. 

There appear to have been three classes 
of property, namely, certain immovable 
property at Nandod; secondly, certain 
customary rights to receive emoluments 
as Brahmin priests; and, thirdly, certain 
properties in Khandesh. It is conceded 
that as far, as the first two properties 
are concerned, namely, the immovable 
property at Nandod and the priest's emo- 
luments, they have been divided; further 
the parties themselves have all lived 
separate for a largo number of years On 
the other hand, the property in Khan- 
desh has been left undivided, but the 
income from it aa and when received was 


Sambhubhat 
=Ratanbai 
(died 1859) 


Amharam 


1 

Dullabhram 


Jadnram 


Narottam 
(died 1878) 

I 

Mulji 
(deft. 1) 


Vijayshankar 
(died 1895) 


Bhula 
(deft. 2) 


Dhiraj 
(deft. 3) 


Manishankar 
(died 1902) 


Magan 
(deft. 4) 


Ramohandra 
(died 1884) 

‘ssBai Dahi 

I 

Hiralal 

(adoptod (5-1M&) 
(Plff) 


Tulasbankir 
(died 31-12-13) 


Somnatb 
(died 1018) 


Bai Dhiraj 
(deft. 6) 


Bai Mini 
(deft. 6) 


Bai Gbanohal 
(deft. 7) 


son to her deceased husband Ram- 
ohandra. 

The questions that arose in the suit 
included a dispute ^as to whether this 
adoption by Bii Dahi was proved and 
inter alii whether, if it took place, the 
proper ceremonies were performed, the 
parties being Brahmins. Apart from 
that, other questions that arose were, 
first, whether the family was divided (a) 
at Ratanbai's death in 1859, and (b) at 
the date of this adoption in 1915; 
secondly, whether the alleged authority 
to adopt is proved, and if so, whether 
the adoption was proved to have been 
carried out with full ceremonies and is 
valid; and, thirdly, if the adoption was 
proved, whether the plaintiff's share 
was a half or was it a quarter, and inoi- 
dentally did the lower Court erroueously 


for many years divided between various 
persons including a division in equal 
moities between Ramohandra's branch on 
the one hand and Narottam's branoh'on 
the other. Aooordingly, one main point 
that arises is this: Having regard to the 
fact that this particular property in 
Khandesh has in fact been left undivided 
ought the parties still to be re- 
garded as a joint Hindu family with 
respect to it ? There is a case decided 
by Sir Charles Sargent and Bayley, J., 
namely, Gavrishankar Parabhuram 
v. Atmaram Bajaram (1), which 
indioates that in the absenoe of any 
special agreement a division or pirbition 
of certain property between the members 
of a joint Hindu family does not affect 
the undivided property, and that wRh 
(1) [1893] 18 Bom. Cil. 
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rega^rd to that undivided property they 
still stand to each other in the usual re- 
lation of members of a joint Hindu 
family. But as has been pointed out in 
Dagadu v Sakubai (2) by Sir Norman 
Maclejd and Crump, J. it would seem 
that the effect of that decision has been 
seriously challenged by subsequent deci- 
sions of the Privy Council such as Rama- 
linga v, NarayanaiS) and Girja Bat v. 
Sadashiv Dhundtraj (4). Indeed Crump. 
J. went so far as to say (p. 809 of 25 
Bom L. IL) 

“Once it is hold that there has been parti- 
tion, I bhould mysoif be inclined to hold that 
bho presumption must be that as regards that 
portion of estate which remained undivided, 
bho members of the family would hold as 
benants in-common unless and until a special 
agreement to hold as joint^tenauts is proved.” 

According to the principles laid down 
by their Lordships of the Privy Council 
themselves, the test is whether there has 
been an unambiguous and definite inti- 
mation of intention on the part of one 
uember of the family to separate him- 
}elf and to enjoy his share in severalty, 
[f so, 'that has the effect of creating a 
iivision in interest. That expression of 
intention may be, fur instance, by the 
institution of a suit, or it may bo some 
express intimation, or it may be inferred 
rom a consistent long course of oonduot. 
Biere it is clear that not only were the 
parties living separately, but the whole 
)f the ancestral property had been divi- 
led, and the question before us is what 
s the. proper inference to be drawn as re- 
gards this particular property which 
lame by way of collateral succession. 
rVe think that the learned Judge arrived 
t the oorreot conolusion iu holdiug that 
he parties here must be taken to have 
eparated as regards interest in the suit 
iroperty although no actual partition bv 
notes and bounds was arrived at, and 
hat this oonolusion is assisted by the 
act that for a large number of years the 
noome of the property was divided in 
ihares that may not bo correct shares in 
aw but which at any rate indicate that 
ihey were separate shares in interest. 

Turning to the next point as to the 
/alidity of the adoption, the position is 
that the plaintiff set up an express autho- 

(2) A. I. R. l‘^24 Bom. 31t=i47 Bom. 77^ 

(3) A, I. R. 1922 P. 0. 201=x45 Mad. 489=^49 
I, A. 168 <P. 0.). 

(4) A. I. R. 1916 P. 0, 104=x43 Oal. 1031=48 
I. A* 151 (P. 0.). 
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rity to adopt. This is rather courageous 
seeing that Bai Dahi was adopting in 
1915 to her husband who died in 1884. 
On the other hand, the defendants were 
equally courageous in setting up a story 
of an express order of prohibition. Whe- 
ther in fact, there was an express autho- 
rity does not matter having regard to 
the law by which the parties are govern- 
ed. So it is unnecessary to sa/ whether 
there was any special authority, however 
sceptical one may be as to that story 
after this length of time. Then as re- 
gards tho alleged express prohibition, the 
learned Judge points out clearly that it 
is not established, and we see no reason 
to interfere with his decision on that 
point. We think then that the fact of 
the adoption must be held proved, and 
as regards its alleged invalidity because 
certain ceremonies appropriate to Brah- 
mins were not performed, the evidence 
in this respect is^unsatisfactory. There- 
fore, we agree with the learned Judge 
that the validity of the adoption is also 
proved. 

That brings one to tho real crux of the 
ease, and that is what is the proper share 
of the plaintiff. I have already pointed 
out that the suit property we have to 
deal with is not ancestral property bub 
came by collateral succession. The re- 
sult was that in law the shares were 
different from those taken in bho ances- 
tral property. A 3 far as the ancestral 
property was concerned, the division 
would be first in equal shares per stirpes 
between Jaduram’s branch and Dullabh- 
ram’s branch. In other words, Narotbam 
and his two brothers would take one 
moiety and Jaduram or his son Ram- 
chandra would bake the othor moiety. 
But as regards tho suit property the di- 
vision in law would be per capita namely 
between tho throe sons of Dullabhram 
and one son of Jaduram, each taking a 
quarter. In fact, however, the evidence 
clearly shows that for a long series .of 
years all parties have divided the income 
on the same basis as if the suit property 
was ancestral property. That partioular 
division has benefited the plaintiff's 
branch beoause they have received a half 
instead of a quarter. In other words, 
they have been receiving year after year 
double of their rightful amount. Accor- 
dingly, it is now contended that that has 
orystallized by adveirte possession into a 
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right to a moiety of the corpus, and that 
they have successfully ousted their co- 
teuant-iu common by adverse possession 
under the Limitation Act, or alternative- 
ly that wo must presume a legal origin 
for these admitted payments and accor- 
dingly presume a conyoyance or an agree- 
ment. 

In the first place, one may observe that 
no such ca^ee of ouster or adverse posses- 
sion is set up in the plaint. An iseue, 
however, appears to have been raised 
upon it, and eventually the learned 
Judge decided the point in favour of the 
plaintiff, bat he states that no autho- 
rities directly bearing on this point wore 
cited at the time of the arguments. In 
this respect we have an advantage over 
the learned Judge because a considerable 
number of authorities has been cited to 
us, and moreover there is a very recent 
decision of this Court on the very point, 
namely, Keshav v. Oovtd (5). 

But first lot me amplify the statement 
of facts which have been clearly set out 
in the careful judgment of the learned 
Judge. Undoubtedly, what took place is 
that the rents of this undivided property 
were collected by a Mukhtyar, who was 
appointed — for at any rate certain years 
— by a power of attorney. Then these 
rents were paid over to Narottam and 
Bamohandra and after their death ^to 
their respective ropresentatives-in-in- 
terest. As some later date, which seems 
to be about 1904 or thereabouts, the 
money was divided by the Mukhtyar into 
equal shares and one moiety sent to each 
branch. It would also appear that at 
any rate in the beginning of the present 
century, some of the parties took their 
shares on the basis that the property was 
divisible in moieties amongst each branch. 
There is one document which the learned 
Judge refers to and which requires par- 
ticular attention. I refer to Ex. 196 
which is a document of 24th April 1194 
given by defendant 1 Mulji in favour of 
Bai Dahi the widow of Kamchandra. That 
document recites: 

“The suit lands “stand in your and onr 
names. These Unds are ooinmon to us. Also 
the dilapidated Gabban of t^o rooms ances- 
tral and non-partitioned in Sahada also oom> 
mon aad you have a half to half portion on 
it. Since last two or three years the karar- 
namas of the common lands stated above and 
the rent-notes of the two rooms are made in 
our names. You have a half to half right in 
it. ..For the next year i. e.. in the year 1972 
1 5; A. 1. R. 1923 Bom.«287. 
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we shall get the kararoamas for collecting 
money made in the names of us both in com- 
mon and you may keep with you the rent note 
and the collecting kararnamas of the year 
1971 and you may give us their copies. The 
kararnamas of the year after that is of 1973 
will be kept by us and you will be given co- 
pies. “ 

The document thus provided that the 
rent notes given by the tenants-in com- 
mon should be kept by them in alternate 
years. The recitals make it clear that 
the parties considered that they were en- 
titled to the corpus and the income in 
equal moieties. Mulji for that purpose 
would be representing his particular 
branch, namely, Dulhibhram’s branch. 
Further, in 1919 a suit No. 665 was 
brought in the Court of the Second Class 
Subordinate Judge at Nandurbar by Bai 
Dhiraj, the present defendant 5' claim- 
ing a one-sixth share in the suit property 
and in the income thereof and her 
share of the rents. In that suit all the 
material present parties were parties^ 
although the Judge appears to have held 
that the present plaintiff was not a 
necessary party. Be that as it may, the 
claim of defendant 5, was based on the 
view that the property went in moieties 
and that she was accordingly entitled to 
a third of a half making one-sixth. In 
fact she was awarded one-twelfth, but 
that depended on certain matters of con- 
troversy between her and her deceased 
brothers or the representatives of one 
of them. An appeal brought from that 
decision was dismissed by the District 
Judge. 

I may say at once that the plea of res 
judicata could not, I think, bo estab- 
lished, because it is common ground that 
the Second Class Subordinate Judge had 
no jurisdiction to award partition of the 
entirety of this property. So at most this 
must be regarded as evidence of what 
the parties themselves considered at the 
time they were entitled to. In the pre- 
sent suit, the same defendant 5 has plea- 
ded that her claim in the former suit to 
one- sixth share was based on an error 
of law and that her proper share is not 
one-twelfth, but that on a proper divi- 
sion of the property into quarters, she 
is entitled to a moiety of that quarter 
which goes to the representatives of 
Manishankar’s branch. 

I do not propose to go into any further 
details on this branch of the ease. One 
may take it, as I have already indicated 
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that it is established that for a long 
series of years the income payable to the 
teoants-ia-oommon was in fact enjoyed 
by them in shares contrary to those to 
which they were entitled originally by 
law, and that the parties have to some 
degree acted on that view, not I think 
by agreement with each other but by 
way of admission in certain documents 
or proceedings. What then is the proper 
inference that we should draw from 
those circumstances ? I have already 
mentioned the recent case of Keshav v. 
Govind (5). There this curious circum- 
stance had arisen. There was an adop- 
tion, and the person adopted had a son 
born before the adoption and another 
one born after the adoption. Now, 
under the decisions of our Court, a child 
born before the adoption would remain 
in his natural family, and a child born 
after the adoption would go into the new 
family. But in fact, in that particular 
case, both the child born before the adop- 
tion and the child born after the adop- 
tion wore treated as being sons in the 
new family. Accordingly, for a long 
series of years the sons lived together 
and enjoyed the property in the manner 
in which they would have enjoyed it if 
they had been legal sons in the new 
family. The question that arose there 
was whether the possession of the son 
born before the adoption was adverse to 
the other son by reason of that enjoy- 
ment ? The Court there held that it 
was not adverse, that the parties were 
labouring under a misapprehension of 
law, and that the possession of the elder 
son was not forcible but was- by consent 
and acquiescence, and, therefore, no title 
was acquired by the elder son as against 
the son born after the adoption. I may 
add that Baker, remarked in that 
case that the point was one which had 
never apparently arisen before and was 
not likely to arise again. But my ex- 
perience is that unsual oases often run 
in pairs. This at any rate appears to 
be an instance. 

The difference between the two cases 
is that here the parties have not been 
living together, and that it is not a 
question of one of them having no right 
whatever. Both of them were entitled 
to some aliquot share in the property, 
and the only difiSculty is that they have 
nob each received their rightful shares. 
The one has had too much, the other has 


had too little. However, I should feel 
much difficulty in distinguishing the 
case of Keshav v. Govind (5) from the 
present case even if I felt myself at 
liberty to do so. And with due respect 
to counsers arguments which have been 
most useful to us and to the authorities 
that have been cited, I think one may go 
a little further in this matter on general 
principles. When once you get tenants- 
in-common the law seems to be reason- 
ably clear that you are not to find ouster 
unless there has been a clear and definite 
exclusion of one tenant-in-common by 
the other under a claim of right and to 
the knowledge of his co-tenant. On the 
other hand, there may, over a long series 
of years, be such a course of conduct that 
the proper inference to draw from all 
the facts is that there has been such an 
ouster. This is put, I think, very 
clearly by Sir Lawrence Jenkins and 
Bitty, J., in Qangadhar v. Parashram 
(6), where-the headnote is : 

“ To oonstibute an adverse poBsession as 
between tenants’in’oommon there must be 
an exclusion or an ouster. 

Solo possession by one tenant- in-oommon 
continuous!/ for a long period without any 
olaim or demand by any person claiming 
under the other tenant in-common is evidenoe 
from which an actual ouster of the other 
tenants-in-common may bo presumed,** 

An old English case, Fisher and Tay- 
lor V. Prosser (7), was cited where Ash- 
hurst, J., said (p. 219) : 

** Here is a possession of near 40 years, 
without any olaim by the lessors of the plain- 
tiff to a share of the rents and profits, and 
without any acknowledgment of his right, by 
the other tonant-in common. 

“ After so long an acquiescence I think the 
jury were well warranted to presume any 
thing in support of the defendant's title, and 
they might presume, either an actual ouster 
or a conveyance,** 

That of course is not the case here. 
We have not got one co-tenant enjoying 
the entirety of the rent, but merely an 
excessive share. On the other hand, in 
Shivalingappa v. Satyava (8), a decision 
of Sir Norman Macleod and Shah,J., 
it is stated (p. 970 of 23 Bom L. B ) : 

“ It does not follow that because he [a ten- 
aut-in common] is out of possession, time 
immediately begins to run against him ; in 
other words, it does not follow that because 
one of two tenants-in-oommon is in posses- 
sion he is holding adversely to the other 
tenant in-common. There must be evidenoe 
of ouster, that is to say, the evidenoe of a 

(6) ^1005] 21 Bora. 800=7 Bom. L. B, 252. 

(7) 11774] 1 Oowp. 217. 

(8) A, I. R. 1921 Bor^, 77. 
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denial by f ha tenant-in-possessioa of the right 
of the teisanb who ia out of possession to 
share in the profits of the property.” 

There is another deoision in the same 
volume, Chandbhai v. Hasanbhai (9), to 
the same etfect. Then, in Robert WaU 
son k Co, V Bam Ghand Dutt (lO) it is 
pointed out that where you have two or 
more tenants-in-oommon in India, there 
is nothing neoessarily inconsistent with 
the rights of the parties to the corpus 
that one co-owner of property may be 
getting a larger share of the property 
than the others, at any rate, if it arises 
from his own efforts or his own parti- 
cular risks. So, too, in Gohinda Chan- 
dra Bhattacharjee v. Upendra Chandra 
Bhattacharjee (11), a deoision of Chat- 
terjee and Duval, JJ ), yet another judg- 
ment of Sir Lawrence Jenkins is cited 
where he said (p. 278) : 

” The law on the subieob I take fco be well 
settled. In order to establish adverse posses- 
sion by one teean'-.n-common against his 
co-tenants there must be exclusion or ouster 
and the possession subiequent to that exolu- 
tion or oaso^r must b-) for the statutory 
period. What is suffioient evidence of exclu- 
sion ••• must depend upon the ciroumstanoes 
of each case ••• more non participation in 
rents and profits would not neoessarily of it- 
self amount to an adverse possession, but 
such non- partioipUion or non possession may 
in the oircumstancos of a particular case 
amount to an adverse possession. Regard 
must be had to all the ciroumstanoes, and a 
most important element is the length of 
time : Ayenenussa Bib% v. Sheikh Isuf (12).” 

In the present case one has to bear in 
mind the admission in the agreement. 
Ex. 196, I have alluded to and such 
other admissions as may appear from the 
accounts and otherwise. Having done 
that and after giving full weight to what 
has been placed before us on behalf of the 
respective parties I have arrived at 
the conclusion that the plaintiff has not 
satisfied the onus of proof that lies on 
him to establish that there was either 
an ouster of his co-tenants, or on the 
other hand, some conveyance or agree- 
ment which has been lost or destroyed. 
Therefore, on this part of the case I am 
unable to agree with the decision of the 
learned Judge, I would accordingly 
hold that the decree should be varied by 
declaring that the plaintiff is entitled to 
a qua rter and not to a half share of the 

(9) A. I. R 1922 Bom. 150=46 Bom. 213. 

(10) [1890 1 18 0al. 10=17 I. A. 110=5 Sar. 

635 (P.O.). 

HI) [1920] 47 Cal, 274=30 0. L. J. 512=56 
I. 0. 141=23 0. W. N. 977. 

(la) ’1912J 16 O.^Wi^N. 89=14 I. 0. 722. 


suit property, and that the consequential 
relief must be amended accordingly. 

That leads us to the subsidiary point 
about the mesne profits. Now, here it 
is urged that inasmuch as upon this 
finding the plaintiff’s branch has been 
receiving an excesssive income for a 
large number of years, it would be only 
equitable that mesne profits should not 
bo awarded prior to the date of the suit. 
But, in fact, it appears that from about 
1914 or thereabouts, the appellants’^ 
branch has been in exclusive possession 
of these rents. Moreover it is clear that 
their branch is time barred from claim- 
ing any repayment of rents prior to that 
date. Consequently, although they had 
no right to receive these profits in the 
way they did, they are now in effect 
claiming a set-off in respect of a claim 
which is barred by limitation. That 
seems to me to be a contention which 
we cannot allow. Accordingly, it seems 
to me that the learned Judge’s award 
with regard to mesne profits prior to 
suit was correct. 

Then there are cross-objections urged 
by Mr. Coyajee’s clients, namely, defen- 
dants 6, 6, and 7. He objects in the first 
place to the passage in the learned 
Judge's judgment that his clients should 
be left to recover profits prior to the 
date of the suit by separate suits. It is 
urged that the aim of this Court is to 
have all disputes settled in one litiga- 
tion and not to have the parties* rights 
determined piecemeal at different times 
by different suits and perhaps by differ 
ent Courts. We think that this conten- 
tion is sound and that if these defendants 
are entitled to the profits prior to the 
suit, they should not be put to separate! 
suits to recover them. Then as to thel 
question whether they should get any 
profits prior to the suit, we think that 
they should be given those profits, but it 
would appear that the period for which 
they can properly claim must bo limited. 
As to that minor detail, I would propose 
to hear counsel before deciding. 

We will also bear the parties on the 
question of costs after my brother 
Murphy has given his judgment. I 
should have explained that the position 
taken by Mr. Coyajee’s clients is that 
they have all along admitted the adop- 
tion of the plaintiff but that they 8up« 
port the appellants with regard to the 



1929 


Mulji Nabotam V* Hihalal (Murphy, J.) 


430 Bombay 

amount of the share which the plaintiff 
is properly entitled to. 

Murphy, J. — The parties to this suit 
and appeal are members of a Brahmin 
family living at Nandod in the Rajpipla 
State, and owning some land in the 
Shahada Taluka of the West Khandesh 
District and the suit relates only to tho 
family property in Khandesh, the an- 
cestral property elsewhere, including the 
movable and immovable property at 
Nandod in the Rajpipla State, having 
admittedly long since been partitioned. 
The Khandesh property originally be- 
longed to one Sambhubhat, who died 
many years ago, leaving a widow Ratan- 
bai, who is said to have died in 1859. 
When the succession opened, the shares 
would depend on tho number of rever- 
sioners who were living at the time. In 
this case, if Sambhubhat's two nephews, 
Dullabhram and Jadurara, were living, 
each would take a half, while if they 
had predeceased Ratanbai, their sons, of 
whom Dullabhram had three and Jadu- 
ram one, would take a quarter share in 
each case. On the evidence given in the 
course of this suit it appears that, as a 
matter of fact, Dullabhram and Jaduram 
had died before Ratanbai, and that there 
were actually four reversioners, each 
taking a quarter share. But what really 
happened was, probably, as now ap* 
pears, owing to a mistake in law, and 
on the analogy of the inheritance of an- 
cestral property, that the Khandesh pro- 
perty was divided into two shares. Dul- 
labhram’s three sons taking a half, and 
Ramchandra, tho son of Jaduram, taking 
the other half. Ramohandra died in 
1884, and was succeeded by his widow 
Bai Dahi, who was in enjoyment of the 
property until 5th November, 1915 when 
she adopted the plaintiff, who is her 
brother’s son. On Bai Dahi's adopting, 
the rest of the family resented her ac- 
tion and refused any longer to allow her 
to have any of the income of the property 
in question. The plaintiff filed this suit 
in 1921, praying for a declaration that 
he was the owner of a half share in the 
whole of tho Khandesh property, and for 
partition and possession of his share, 
and mesne profits for the six years prior 
to the suit, at the rate of Bs. 30Q a year. 
The defendants, who are the descendants 
of tho three brothers, Narottam, Vijay- 
shankar and Manishankar, all of whom 
have since died, deny the plaintiff’s 


claim. The plaintiff’s case was that 
Bamohandra had given authority to his 
widow Bai Dihi to adopt, while tho 
defendants alleged that he had in fact 
prohibited any adoption by her. Tho 
learned Subordinate Judge has disbe- 
lived all the evidence as to prohibition, 
and since the family is a Brahmin one 
residing in Western India, the presump- 
tion is. that it is governed by the 
Bombay school of law, in which case 
tho widow needs no authority to make a 
valid adoption. It was also pleaded 
that the proper adoption ceremonies 
were not carried out, but the evidence 
is, I think, sufficient to show that the 
homa ceremony was duly performed ; 
and the witnesses who speak to the con- 
trary are probably not telling tho truth. 
I agree with the learned Subordinate 
Judge in thinking that the adoption has 
been proved and that it was valid. 

On his adoption, the plaintiff would 
take Bamchandra’s share in the ancestral 
property, and also in tho property in 
Khandesh. The facts as to this last are, 
that though it was never actually parti- 
tioned, its income was enjoyed through 
a mukhtyar who managed it on behalf 
of Bai Dahi and of tho eldest son of the 
other branch, namely, one Narottam, the 
income being remitted by means of 
hundis to the owners of the property. 
As already stated, it has been found by 
the learned Subordinate Judge that on 
tho opening of tho inheritance, on Bai 
Batanbai’s death, the reversioners then 
alive were four iu number, and were each 
entitled to a quarter share. The facts, 
however, are that since that date the 
income has been taken half and half, 
Bamohandra and after him his widow, 
getting one half and the other three re- 
versioners, or their representatives, each 
getting a third in the remaining half. 

One of tho main questions in the ap- 
peal is whether the plaintiff is entitled 
to a half or to a quarter share in the 
whole property. The learned Subordinate 
Judge has decided in favour of the plain- 
tiff taking a half share, and his main 
reason is that Bamohandra was allowed 
a moiety in the property under a mis- 
take of law, that Narottam, Vijay- 
shankar and Manishankar all wrongly 
believed that their share in the suit 
property was only one half, and that the 
other half belonged to Bamohandra ; and 
that Bamohandra ^also mistakenly be- 
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lieved that his share was one half. On 
these facts he has formulated the prin- 
ciple, that possession and enjoyment 
under such wrong belief has the same 
effect for the purpose of limitation, as 
possession and enjoyment by a wrong 
doer. But he has quoted no authority 
for this view. The general principle is, 
that where the land is in the enjoyment 
of joint owners, and on the facts of this 
case I th^nk it must be assumed that 
this property beftig inherited from a c bi- 
lateral of the family, did not form part 
of the ancestral property and the result- 
ing title of all these people was that of 
owners in-oommon ; before adverse pos- 
session can be held to run against a oo- 
owner, it must be shown that he was 
deliberately excluded to his knowledge 
from any share in the property. The 
authorities have been discussed by the 
learned Chief Justice in his judgment, 
and I need not repeat them in this one. 

1 think it is quite clear, on the facts of 
this ease, that defendants 1 to 4 and 
their pradecessors-in-interest were not 
excluded to their knowledge, and that 
the mistake of law, under which Ram- 
ohandra and his widow were allowed a 
larger share in the property than they 
were entitled to, would not cause limita- 
tion to run against the defendants so as 
to give Bai Dahi and the plaintiff a good 
title to a half, instead of to the quarter 
share which the plaintiff is really en- 
titled to. I agree, therefore, that the 
learned Subordinate Judge’s judgment 
must be varied in this respect. I also 
agree in the further order proposed by 
the learned Chief Justice in his judg- 
ment. 

Marten, C. J, — I had intended to 
refer to the case of Golleotor of Surat 
V. Daji Jogi (13). That was a case where 
Government for a long series of years 
continued to make certain payments to 
chirda Hakdars who wore employed 
by the girasias. Notwithstanding that, 
the collection of giras haks by the 
claimants themselves and their retai- 
ners having ceased, the duty of the 
chirdadars ceased with it. There West, J. 
in his judgment says (p. 170) ; 

“ Bat it canaoc bs said that by the mere 
payiueat any right, muoh lass tha right al- 
logad by tha plaintiffs, has baan admitted, 
further than as to the payments aobiially 
mada. It cannot ba said of an individual 
payment without more that it invol ves an 
’(Isj [ISTljinB. H. O.'lA.O.) 166. 
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admission of any right beyond that to the 
payment itself. To make it evidence of a 
further right, it must bo taken wish other 
extrinsic oiroumstanoes oonstituting, by logi- 
cal inference or by some rule of law, proof 
of the right asserted.*’ 

Then he ends up his judgment by 
saying (p. 174) : 

*' The mere fact of payment to a man of 
that to which he is not entitled is never in 
itself an injury, so as to afford him a just 
ground of complaint when the payment after- 
wards ceases. It is only as raising in certain 
oases a presumption of the existence of a 
right, of which other evidence through the 
lapse of time, is not forthcoming, that the 
frequent repetition of aots such as payments, 
when unexplained, becomes in effect, though 
incidentally, the foundation of rights.** 

As regards the mosue profits claimed 
by defeudaota 5, C and 7, they will be 
allowed for three years before suit and 
will be payable by the appellants. As 
regards defendant 5, her share is to bo 
varied notwithstanding the declaration 
in the decree in the previous suit 
No. 666, As already stated the decree 
in this present suit is to bo varied as re- 
gards the amount of the plaintiff ’s share, 
and the consequential relief. The rest 
of the appeal is dismissed. 

Having regard to the complications in 
this case and to what has taken place in 
the Court below and before us, we order 
as regards the costs of the appeal that 
each party should bear his own costs 
As regards the costs in the Court below 
the order made there will stand. As 
regards the costs of the cross-objections, 
each party is to bear his own costs. 
v.s./r.K. Decree varied, 
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Kemp, J. 

Narsey Tohersey & Co, — Plaintiff. 

V. 

Sachindranath Oajanan Oidh and 
another — Dafondauts. 

Original Civil Jurisdiction Suit No. 
199 of 1929, Decided on 25th February 
1929. 

Practice' — Notice of motion cannot be 
taken out where plaintiffs know that there 
is dispute as to whether defendant is or is 
not minor — Proper course is to have issue 
of minority determined. 

Nosice of moiion oannot be taken out 
where the plaintiffs know that there is a dis- 
pute whether 'the defendant is or is not a 
minor. Tha proper coarse in sneh case is to 
have the issue of minority determined. Notice 
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of motion should ba diaoharged b3iag a vexa- 
tions prooaeding. [P432 0 1, 2] 

Makanji Mehta — for Plalatiil. 

B. J. Desai and Kania — for Defen- 
dants. 

Jidfiftneiit. — This is a notice of mo- 
tion taken out bv the plaintiffs for an 
injunction against defendants 1 and 2 
from dealing with their interest in the 
joint family properties or receiving the 
sale- proceed 8 of the Picket Road pro- 
perty. There was a partition suit No 
2773 of 1927 in which defendant 2 in 
this suit sued defendants *1, 3 and 4 in 
this suit and also the mertgigae In that 
suit the present defendant 1 was des- 
cribed as a minor on the ground that a 
guardian of his property had been ap- 
pointed under the inherent jurisdiction 
of this Court, That, it was considered, 
extended the period of minority to 
twenty-one years. The present plaintiffs 
who claim to bo creditors of the estate 
were ordered to be given notice during 
the trial of that partition suit and 
whilst it was before the commissioner 
to take the accounts so that they might 
have an opportunity to safeguird their 
interests before the commissioner. They 
attended and cannot now deny having 
notice of everything that took place in 
that suit. It is clear therefore, that they 
had notice that defendant 1 was alleged 
to be a minor. 

The plaintiffs have, therefore, rushed 
into this notice of motion knowing that 
there is a dispute as to whether defeu- 
dant i is or is njt a miaor. They have 
sued him as a major and they claim to do 
BO on the coateation that the period of 
minority is only exteadel to twenty-one 
years in the event of a guardian of the 
property being appointed under the 
Guardians and Wards Act. Bit what 
[ mark of importonce, so far as 
bhis notice of motion is concerned, 
is that although the plaiutiffs had 
notice that defendant 1, it was 
claimed rightly or wrongly* was a minor 
they have not asked for the trial of any 
issue on that point which would bo the 
oorraot procedure to adopt before they 
took this notice of motion and certainly 
before they brought it on. If they -first 
had knowledge of the oontention that 
defendant 1 'was a minor, after the 
notice of motion had been taken out, 
the proper course for them to have taken 


was to h^ve stopped farther proceedings 
on the notice of motion and immediately 
arrived at a consent order with defen« 
dant I's attorneys to have the issue of 
minority determined and a guardian ap- 
pointed ad litem purely for the purpose 
of deciding that issue. This they did 
not do but have added to the costs by 
bringiug on this notice of motion. Now 
that it has been brought on, counsel for 
the plaintiffs siys that^he does not wish 
to press it until the issue is determiued. 
It might well be asked why then it was 
necessary to bring it on and increase the 
costs ? I therefore, pass the following 
order : That the issues be tried, (1) 
whether by reason of the appointment 
of a guardian of the property of defen- 
dant 1 under the inherent jurisdiction 
of this Court defendant 1 is a minor and 
(2) what was the date of defendant I's 
birth. 

With regard to the second issue I 
may state that when asked by the Court 
counsel for the plaintiffs stated that 
whilst he did not admit that 7th Febru- 
ary 1909 wasthaditeof defendant I's 
birth he was unable to say on what date 
his client alleged that defendant 1 was 
born : in other words he merely denies 
the date of birth and cannot put 
forward any other dito. It appears to 
me that the whole of this proceeding up 
to the present has been unnecessary and 
taken only for the purpose of increasing 
costs and harassing the minor. 1 think 
it a vexatious proceeding, at any rate so 
far as the bringing on of this notice of 
motion is concerned. 

Notice of motion is discharged. Plain- 
tiffs to pay two separate sets of costs of 
this notice of motion as between attor- 
ney and client. The question as to the 
liability of the defendants, if any, should 
it be determined that defendant 1 is a 
minor, will be left over till the dis- 
posal of the two issues. Trial of these 
issues tomorrow. Mr Pahdy appointed 
guardian ad litem for the purpose of the 
trial of these issues. 

r.M./r.K. Motion discharged. 
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PATKAE AND WILD, JJ. 

Bhalchandra Trimhah Banadive — 
Accused — Applicant. 

V. 

Emperor — Opposite Party. 

Criminal Ravn. Appln. No. 250 of 1929, 
Decided oa 5th August 1929, from judg- 
ment of 5th Presy. Magistrate, Bombay* 

(a) Bombay City Police Act (1902;, S.^ 23 
(3) — Scope — “Any assembly or procession** 
includes assembly in open space between 
chawls. 

The words “any assembly or procession** in 
S. 23 (3) are very wide and are not restricted 
to an assembly or procession in a public 
place or street but include an assembly con- 
vened in an open space between the ohawls, 

[P 435 C 1] 

(b) Bombay City Police Act, S. 23 (3) — 
Power given to Police Commissioner can be 
used so as to interfere with rights of subjects 
as little as possible — Order issued by Police 
Commissioner prohibiting assembly to be 
convened even in private place is valid if 
necessary for public safety. 

The power given to the Commissioner of 
Police under 3. 23 (3) is subject to sateguards 
to ensure that rights of subjects should be in- 
terfered with as little as possible. Public 
authorities even acting within the defined 
limits of the power must not conduct them- 
selves arbitrarily or tyrannically. But an 
order passed by the Commissioner of Police 
prohibiting an assembly even in a private 
place under S. 23 (3) is perfectly valid provi- 
ded that he considers the order to bo neces- 
sary for the -preservation of Public peace or 
publio safety: 12 Bom. Rel on ; Duke of 
Bedford v. Daioson^ (1876) 20 Eq. 353, Ref* 

LP 436 C 2, P 441 0 2] 

(c) Bombay City Police Act, S, 23 (3) — 
Order misdescribed as notification is not 
vitiated — Meeting convened against order of 
Police Commissioner — Order held duly pro- 
mulgated under Penal Code, S. 188. 

On 19th July 1920, the Commissioner of 
Police issued an order, styling it a “notifica- 
tion** under 3. 23 (3) prohibicing the Presi- 
dent, the Secretary, the members of the mana- 
ging Committee and the members of the Girni 
Kamgar Union from holding, convening, or 
calling together any assembly of mill hands 
or employers of the textile mills of Bombay 
for one week from the date of the order. The 
notification was duly promulgated in the mill 
area. On ISth July 19*29, a circular was issued 
purporting to be signed by six persons inclu- 
ding the aooused inviting the strikers to at- 
tend the meeting. The meeting was held in 
the evening and in consequence the accused 
ware placed before a Magistrate who convicted 
them under 1. P. 0, 8. 143. 

Held\ that in issuing the order under 9. S3 
(8) the Commissioner of Police properly ex- 
ercised his discretion for the preservation of 
thq public peaoa and safety and that it was 
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lawfully promulgated within the meaning of 
Penal Code, 3. 188. [P 435 0 2; P 486 0 1] 

Held further: that the order in writing was 
not vitiated by the misdesoription as a notifi- 
cation : *Sharp v. Wakefield^ (1891) A. C. 17; 
A*IM* 1924 Bom, 1, Ref* [P 436 0 1 1 

(d) Bombay City Police Act, Ss. 89 (3) and 
134 (2)— -Service of order on-the Presidents 
Secretary and members of Committee or Uni- 
on is sufficient in view of Ss. 89 (3) and 134 
(2) and Criminal P. C., S. 69 (3; — Knowledge 
of service of notice may be proved by cir- 
cumstances. 

Having regard to the provisions of 3, 134* 
01. (2). 3. 89 (3), and Criminal P. 0., 3. 69* 
Cl. (3), the service on the President* 
the Secretary, the members of the Managing 
Committee and the members of Union, of the 
order issued by Commissioner of police and 
duly promulgated is not irregular. Though 
the order was not personally served on the 
aooused, yet the knowledge of the order by the 
accused may be proved by circumstances 
which would clearly show or give rise to an 
inferenoe that the aooused had such know- 
ledgo: Rit* Un* Gr* C* 3^ and A* I. R, 1927 
Cal. 28. Ref, [P 435 0 2; P 437 0 1] 

(e) Bombay City Police Act, S. 23 (3) — 
Accused knowing that disobedience will re- 
sult in conflict with police — Disobedience 
of order under S. 23 (3) constitutes offence 
under S. 188, 1. P. C. 

Where having regard to the circular issued 
by the accused and his admissions that he con- 
vened the meeting, there is adequate ground 
for drawing the inference that the aooused 
knew that the disobedience of the order of the 
Commissioner of PoliC6|would at least result in 
a conflict with polioe and the disobedience of 
the order under 3. 23 (3) in suoh a case ful- 
fills all the conditions necessary to constitute 
an offence under Penal Code, 3. 188; A I* R, 
1923 All* 606, Ref, [P 437 0 2, P 438 0 IJ 

(f) Penal Code, S. 141, Cl. (3)— Offence 
under S 188 comes within S. 40 and as such 
falls under S. 141, Cl, (3;. 

Where the offenoe which is allegod to be 
the common object of an assembly is an of- 
offence under 3. 188 comes within Cl. 1, 
S. 40, and as suoh falls under 3. 141, Cl. (3): A* 
I* R* 1923 Fat. 1 (5. B ), Rof* [P 438 0 1) 

(g) Bombay City Police Act, S. 23 (3) — 
S. 23 (3) enlarges ambit of offence under 
Penal Code, S. 188 — Disobedience of order 
under S. 23 (3) is punishable under S. 127 
and equally under Penal Code, S, 188* 

The offence of disobedience of an order duly 
promulgated by a publio servant under certain 
prescribed conditions is an offence under 8. 
I88, I. P. 0., and S. 23 (^) enlarges the ambit 
of the existing offenoe under S. 183, I. P. 0. by 
including an act prohibited by 3. 23 (3/ with- 
in it. Though the disobedience of the order 
of the Polio 3 Commissioner under S.-23 (8) is 
an offenoe punishable under 3. 127, yet it 
would be equally punishable under S. 188, I, 
P. 0. if all the conditions laid down by that 
section are fulfilled: Lowe v. Darling A Son^ 
(1906) 2 K. B, 772 and Rex, v. Wright, (1758). 
1 Burr. 543, Ref. [P 439 0 2] 
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(h) Bombay City Police Act, S. 127— No 
special procedure is prescribed for offence 
under S, 127, 

All the offences under a special law are 
tried in accordance with ,the Oriminal P, 0., 
and there is no special procedure proscribed 
for an offence under S. 127 for disobedience of 
an order under 8, 23 (3): InsHtute of Patent 
Agents v. Lockwood^ (1894) A,G. 347 and Queen 
V. Hall. (1891) 1 Q. B. 747, Ref. [P 438 0 2] 

G. N. Thalcor^ A. R. Gadkari and V. B. 
Karnik — for Accused. 

Patkar, J.-~ In this case the two ac- 
cused are members of the managing com- 
mittee of the Girni 'Kamgar Union. Ac- 
cused 2 is also a Secretary of the Union 
and the editor of the newspaper Kranti, 
which is the organ of the Girni Kamgar 
Union. On 12th July 1929 the Commis- 
sioner of Police issued a notification, Ex. 
A, under sub-S. (3), S. 23, City of Bom- 
bay Police Act 4 of 1902, prohibiting the 
president, the secretary, tlie members of 
the Managing Committee, and the mem- 
bers of the Girni Kamgar Union, from 
holding convening or calling together any 
assembly of mill hands or employees of 
the textile mills of Bombay for one week 
from the date of the order The notifi- 
cation was duly published in the mill 
area in the evening ofl2th. On 13th 
July in the morning Superintendent Mr. 
Spiers got a copy of the hand-bill, Ex. C, 
purporting to be signed by six persons in- 
cluding the accused inviting the strikers 
to attend the meeting for women at 3 
p. m. and for men at 5 p. m. and direct- 
ing that the meeting should not be stop- 
ped even if the police or anybody else 
made any illegal attempts to break the 
meeting, and the work of the meeting 
should be carried on even if any arrests 
were made Mr. Spiers went to the 
Kumbhar Chawl at about 3-30 p. m. 
with the Chief Presidency Magistrate and 
the Commissioner of Police. A number of 
people were collected in the open space 
between the Chawls. The Commissioner 
of Police, Mr. Kelly, asked both the ac- 
cused whether they had convened the 
meeting and both of them admitted that 
they had convened the meeting. The 
Commissioner then told them that the 
meeting was illegal and in contravention 
of the order issued by him. They said 
that they had taken the best legal advice 
as regards tbe order and considered it 
illegal. Mr. Dastur, the Chief Presi- 
dency Magistrate, then intervened and 
informed them that as long as they did 
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not get a decision from the Court they 
were defying the order by holding the 
meeting, and that the police were deter- 
mined to disperse the meeting if they 
did not disperse themselves. The Chief 
Presidency Magistrate suggested that 
the proper course for them would be to 
get themselves arrested and get the case 
decided in Court. The accused after some 
hesitation agreed to the suggestion of 
Mr. Dastur. They were then arrested 
under the orders of the Chief Presidency 
Magistrate. Accused 1 then addressed 
the meeting and informed the Commis- 
sioner that he had advised the members 
to disperse and not to hold any meeting 
till the case was decided. Theaudience dis- 
persed and both the accused were releas- 
ed on their own recognizances. The 
accused were placed before the Presi- 
dency Magistrate, Fifth Court, ‘Mr. Jun- 
galwala, and tried for an offence under 
S. 143, 1. P. C , of being members of an 
unlawful assembly. The learned Magis- 
trate, after considering the whole evi- 
dence, convicted the accused under S. 143 
I. P. 0., and sentenced them to six weeks' 
rigorous imprisonment and a fine of Ks. 
200 each. 

It is urged on behalf of the accused 
that assuming that the'cornmon object of 
the assembly was unlawful on the ground 
that it was to commit an offence under 
S. 127, Bombay Act 4 of 1902 of 
breach or disobedience of an order of the 
Commissioner, under S. 23, sub-S. (3), 
the offence under S. 188 was not referred 
to in the charge. The present is a sum- 
mons case and under S. 242, Criminal 
P. C., it is not necessary to frame a 
charge. The trend of the examination 
and cross-examination of the witnesses 
on behalf of the prosecution clearly 
shows that the common object of the as- 
sembly alleged against the accused was 
an offence under S. 188, I. P. C. Mr. 
Spiers in his evidence stated that he had 
attended meetings held by the strikers 
and the burden of the speeches was : 
“Don’t go toiwork, don’t let others go to 
work;” and the result was obstruction, 
annoyance, and serious injury to work- 
men going to work in the mill area as 
well as on other work, and this resulted 
in danger to life and human safety, e. g., 
the safety of the shop-keepers and 
others. 

It is urged on behalf of the accused 
that the order passed by the Commis- 
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sioner of Police uader S. 23, sub-S. (3), 
\?as not an order promulgated by a pub- 
lic servant lawfully empowered to pro- 
mulgate such order within the meaning 
of S. 188, and that any assembly or pro- 
cession referred to in sub-S. (3), S. 23, 
Teferred to an assembly in a public street 
or place where the public have a right 
to go, and reliance is placed on sub-S. 

(l), S . 2J> where the processions and as- 
semblies in public streets are referred to. 

The words “any assernblyor procession” 
are very wide and are not restricted to 
an assembly or procession in a public 
place or street. Though processions and 
[assemblies in streets are referred to in 
01. (a), sub-S. (1), S. 23, there is no 
limitation placed on “any assembly or 
procession” in sub. S. (3), S 23 S 23, 
sub-S. (1), CL (f), refers to a nuisance in 
any place including a private place and 
gives the Commissioner power to sum- 
marily stop the nuisance caused by the 
continuance of music or other such 
sounds on account of the serious illness 
of, or because it seriously interferes with 
the reasonable occupation of, any person 
resident or lawfully engaged in theneigh- 
•bourhood. Similarly, S. 23, sub-S (2), 
Cl. (e), would include anything prohi- 
bited by the clause, being done in private 
place. S. 24, sub-S. (1), gives the Com- 
missioner of Police power to temporarily 
close or take possession of any building 
or place and to exclude all or any persons 
therefrom in certain contingencies S, 26, 
sub-S. (1), may also in certain cases re- 
fer to the exercise of the power of the 
Commissioner in a private place. The 
special orders prescribed by Chap. 3 of 
the Police Act are not confined to public 
streets or places. It is urged on behalf 
of the Crown that the place where the 
meeting was held was an open space bet- 
ween two chawls and fell within the de- 
finition of a “street” in S. 9, CL (1), 
Bombay Act 4 of <1902. But Mr. Spiers 
has admitted in cross-examination that 
the place where the ‘meeting was held 
was a private place. It is urged on be- 
half of the accused that 8. 23 was taken 
from the Madras Act which referred to 
an assembly in a public place. We have 
bo construe the words as they appear in 
tha section, and think that the words 
used in sub-S (3), S 23, are wide enough 
bo include an assembly at the place where 
bhe meeting was held on 13th July 
L929. It is a question for the leg'isla- 


ture to consider whether the Commis- 
sioner of Police should have the power 
to prohibit any assembly or procession, 
whether in a public or a private place 

It is further urged on behalf of tha 
accused that the condition prescribed by 
sub-S. (3), S 23, was nob fulfilled and 
that the prohibition was not necessary 
for the preservation of the public peace 
or public safety, and that the order was 
passed by tha Commissioner of Police as 
the accused objected to the presence of 
the police reporters at the meetings of 
the Girni Kamgar Union. It is urged on 
behalf of the Grown and it has also been 
hold by the Migistrato that tlie sole dis- 
cretion to bo exorcised in such oases is 
that of the Commissioner of Police and 
that the only condition precedent to the 
valid issue of such an order is that it 
shall appear, not to the Magistrate but 
to the Commissioner of Police, that such 
prohibition is necessary for the preserva- 
tion of the public peace or public safety, 
and reliance is placed on the decision in 
Emperor v. Shtvlal Motilal (l). Public 
authorities even acting within the defi- 
ned limits of their powers must not con- 
duct themselves arbitrarily or tyranni- 
cally: Nagar Valab Narst v. Municipal 
hty of Dhanihuha{2). In the case of 
Duke of Bedford v Daiosoji (3), Sir 
George Jessel, M.B., held that the public 
body are bo be the Judges subject to this 
that if they are manifestly abusing their 
powers, the Court will say that it is nob 
a fair and honest judgment and will not 
allow it. In Sharp v. Wakefield (4), it 
was held that (p. 179): 

“ . . ‘ disoretioQ * ineios whan ifc is said 
that something is to ba done within tha dis- 
cretion of the aubhoribios that that soraathing 
is to be dona according to the rules of reason 
and justice, not acoDrding to private opinion 
. , according to law, and .not humour. It 
is to be, nob arbibary, vague, and fanciful, but 
legal and -regular. And it must bo exercised 
within the limit, to which an honest man 
competent to the discharge of his office ought 
to conflne himself, sec Bh'incha)v I v. Seev of 
State (5):^ 

In the present case on the evidence ] 
think the discretion was exceroisod by 
the Commissioner of Police not merely 

(1) [1910J 34 Bom. 31C=5 I. G. 860=12 Bom 
L. R. 126. 

(2) [1887] 12 Bom. 490. 

(3) [1875] 20 Bq. 353. 

(4) [18)1] A. G. 173=60 L. J, M. G. 73=5S 
J. P. 197=39 h. R. 551=04 L. T. 130. 

(o) A. 1. R. 1924 Bora. 1=48 Bora 57. 
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)n the ground of the objection to the pre- 
sence of the police reporters at the Girni 
Kamgar Union meetings, but for the pre- 
servation of the public peace and public 
safety. I think, therefore, that the 
)rder passed by, the Commissioner of 
Police under 8 23, sub S. (3), Bombay 
Dity Police Act 4 of 1902, was lawfully 
3romulgated within the meaning of 
3.188,1. P. C. 

It is further urged that the order pro- 
mulgated under 8. 23, 8ub-8. (3), ought 
to have been individually served on the 
accused, and reliance is placed on the 
decisions in the oases of Beg. v. Sukar 
Btidhia (6) and Qneen-Empress v. Anant 
Shitaram Kulkarni (7). The learned 
Magistrate held that the manner in 
which such orders should be promulgated 
is laid down in 8. 137 of the Act. It 
appears that 8 23 refers in sub-S. (l) to 
orders either orally or in writing, in 
Bub-(2), to a notification publicly promul- 
gated or addressed to individuals, in sub- 
8. (3) to an order in writing prohibiting 
any assembly or procession, and in sub- 
8. (4) to a public notice. The distinction 
between a notification, an order in writ- 
ing, and a public notice has been em- 
phasized in 8. 18 of the Act. 8. 137 
refers only to a public notice mentioned 
in sub-S. (4J, 8. 23 It is conceded on 
behalf of the Crown that 8. 137 would 
not apply to an order in writing under 
sub-S (3), 8. 23. Ex. A is described as 
a notification but it is really an order in 
writing within the meaning of sub-S. (3}, 
8. 23, City of Bombay Police Act. There 
is no provision in the Act as to the 
mode of serving such an order in writ- 
ing. Under 8. 134 no order shall bo 
deemed illegal, void, invalid or insufli- 
oient by reason of any defect of form or 
publication or any irregularity of proce- 
dure. The order in writing is not, there- 
fore, vitiated by the description as a 
notification. The order in writing has 
been proved under 8. 133 of the Act by 
the Commissioner of Police who proved 
that he drafted the order and sent it to 
the Times Press to be printed, and that 
order was Ex. A, and that the original 
was signed by him. The learned Magis- 
trate observed in his judgment that both 
Mr. Kelly and Mr. Spiers proved that 
the accused discussed the order Ex, A, 
with the Chief Presidency Magistrate, 

(O] Rat. Un. Cr, C. 80. 

(7j [1^99] 1 Bom. L. B. 524. 
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Mr. Dastur, and admitted that they 
were aware of the order. 

The evidence on this point is not free 
from doubt, and the admission referred 
to by the learned Magistrate may be 
with reference to the order Ex. 1 
which was intended to be, but was not 
in fact, issued. It appears, however, 
that the accused were in possession of 
Ex. 1, which was Intended to be, but was 
notin fact, issued by the Police Com- 
missioner. Accused 1 stated that Ex. 1 
was obtained by him from a man on the 
Eergusson Eoad. The Commissioner of 
Police is of opinion that as Ex. 1 was not 
circulated, the copy of the order reached 
the accused in a manner in which it 
ought not to have reached. Ex. A, on 
the other hand, was notified in a public 
manner. The police constable, Gangaram 
Bhawoo, proves that it was promulgated 
by beating the bataki from Dadar ta 
Kalachowki from 8 p. m to 8-46 p m, on 
the 12th, and while beating the bataki 
he read out the order Ex- A in Marathi- 
The bataki was beaten at the foot of the^ 
Curry Road Bridge about 200 yards from 
the Kumbhar Chawl where the meeting 
was held, and also at the offices of the- 
Girni Kamgar Union at Naigaum and 
Poibawdi. Mr. Cooper proves that the 
English and Vernacular copies of Ex. A 
were pasted at conspicuous places in 
Laxmi Cinema, Ealwadi, 80wree and Poi- 
bawdi, and on the morning of the 13th he 
accompanied Mr. 8pier8 to the Girni 
Kamgar Uuion office at Poibawdi where 
Mr. Spiers served Ex. A on the general 
secretary of the Union who signed Ex. B, 
a copy of Ex A, on the reverse. Tb© 
copies of the order were pasted on the- 
doors of the office of the Girni Kamgar 
Union and also on either side of the en» 
trance. There is, therefore, considerable 
force in the remark of the learned Magis- 
trate that accused 1 who had managed to 
obtain a copy of the order. Ex. 1, of 
which n.) one in Bombay was aware^ 
could not be ignorant about the order. 
Ex. A, which had been widely broad- 
casted on the 12th and the 13th. 

Having regard to the provisions of 
8.134, CJ;(2;. and 8. .69, Cl- 13), Ori-| 
minal P. C., and 8. 89, 01. (3), City of 
Bombay Police Act, the service on the 
president, the secretary, the members of' 
the Managing Committee and the mem- 
bers of the Girni Kamgar Union, of the 
order, Ex. A, in tl^ way in which it wae 
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done in the present oase was not irre* 
gnlar. In Beg. v. Sukar Budhia (6) the 
place where the order was stuck up was 
a burial place. If the order was actually 
served on the accused, there would be 
conclusive evidence of the knowledge of 
the order. But the knowledge can be 
brought home to the accused either by 
actual service of the notice or may be 
proved by circumstances which would 
clearly show or give rise to an inference 
that the accused had such knowledge. It 
is permissible for a Court of fact to draw 
an inference as to knowledge from the 
proved circumstances in the case includ- 
ing the fact of the accused’s residence at 
the place where the order was published, 
or the accused being members of an in- 
eorporated body on which such an order 
was served : see Bamdas Singh v. Em- 
peror (8). Having regard to the facts 
and circumstances proved in this case, I 
think that there are no adequate grounds 
to differ from the view of the learned 
Magistrate that the accused had know- 
ledge of the order, Ex. A. 

It is further urged that it is not proved 
in the oase that the disobedience of the 
order of the Commissioner of Police 
would cause or tend to cause danger to 
human life, health or safety, or cause or 
tend to cause a riot or an affray. The 
statement in the judgment of the learned 
Magistrate with reference to the incident 
of 12th July that both 'the accused were 
arrested, and brickbats, stones and all 
sorts of missiles were thrown from Kum- 
bhar Chawl is not supported by any evi- 
dence on the record of this case. It ap- 
pears that in the morning -of 13th July 
1929, Superintendent Spiers received a 
copy of a hand bill. Ex. C, purporting to 
be signed by both the accused and other 
persons, inviting the strikers to atrtend 
the meetings at Kumbhar Chawl, Currey 
Bead, and directing that the meeting 
should not bo stopped ‘even if the police 
or anybody else made any illegal at- 
tempts to break the meeting, and that 
the work of the meeting should be car- 
ried on even if arrests were made. There 
is no evidence that the accused got Ex. C 
printed, but it is clear from the evidence 
of the Commissioner of Police, Mr. Kelly, 
that both the accused admitted that they 
had convened the meeting It would 
not, therefore, be unreasonable, to assume 
that the accused were some of the pe r- 

<8) A.LR. 1927 Cal. Oal. 152. 


sons who issued the circular. Ex. 0.* 
There was sufficient time since the morn- 
ing for the accused, if they intended, to 
stop the meeting. 

It appears from the evidence of the 
Commissioner of Police that the meeting 
was dispersed after the accused addressed 
the meeting Mr. Spiers in his evidence 
stated that since the advent of the pri- 
vate meetings of the Girni Kamgar Union 
there had been an increase in crime and 
and produced a list. Ex. H, showing the 
number of cases as they stood at the 
Bhoiwada Police Station 17 days before 
26th June 1929, from which date the 
Girni Kamgar Union hold private meet- 
ings, and another list. Ex. 1, which 
showed the number of cases at the same 
police-station for 17 days since the ad- 
vent of the private meetings, in order to 
invite the Court to draw an inference 
that there was an increase of cases of as- 
sault, intimidation, stone throwing and 
other cognizable oases during the latter 
period. The prosecution also put in Ex 
D, a list of cognizable oases in the mill 
area from 1st May till 11th July, and 
another list, Ex. P, showing the com- 
plaints recorded in the non-cognizibla 
register in the mill area during the same 
period, and according to the view of the 
Magistrate, crime had considerably in- 
creased since the advent of the pri- 
vate meetings. There is some force 
in the contention on behalf of the 
accused that it may be coincidence 
that the crime increased after the 
holding of private meetings by the Girni 
Kamgar Union, and the learned Magis- 
trate has not gone into the question as 
to whether the charges were real or false 
and resulted in acquittals. Having re- 
gard to the circular Ex. C, and the; 
admission of the accused that they con- 
vened the meetings there is adequate 
ground for drawing the inference that 
the accused knew that the disobedience 
of the order of the Commissioner of 
Police would at least result in a conflict 
with the police : see Emperor v. Bhure^ 
Mai (9). 

The explanation to S. 188 says that 
it is not necessary that the offender 
should intend to produce harm or con- 
template his disobedience as liirely to 
produce harm. It is sufficient that he 
knows of the order which he disobeys 
and that his disobedience p roduces or is 

(9) A. I. RVi9Q3 All. 60Gts45 All. 626. 
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likely to produce harm. We think, 
therefore, that the disobedience of the 
Police Commissioner’s order under S. 23, 
sub S. (3), City of Bombay Police Act, 
in this case fulfilled all the conditions 
necessary to cunstitute an offence under 
8. 188, 1 P. C. 

It is further urged on behalf of the 
accused that the offence created by the 
disobedience of the order under S. 23, 
sub-S. (3), constituted a new offence, and 
should have been dealt with as an offence 
under S, 127, Police Act, and not as an 
offence under the Indian Penal Code, 
and reliance is placed on the decision 
of Das, J. in Emperor v. Ahdul Hamid 

(10). The common object of the assem- 
bly in this case was to commit an 
offence within the meaning of Cl* (3), 
S. 141, I. l\ C. Under S. 40, I. R C. 
the word “ offence ” in 8 141 means the 
thing punishable under the special or 
local law if it is punishable under such 
law with imprisonment for a term of 
SIX months or upwards whether with or 
without fine. The offence of disobedi- 
ence of an order under 8, 23, sub-S. (3), 
Police Act, is punishable under 8. 127 
with imprisonment which may extend 
to one month or with fine and would 
not, therefore, be included in the word 
"offence” in Cl 3, 8 141. The 

offence which is alleged to bo the 
common object of the assembly in the 
present case to commit is an offence 
under 8, 188, I. P. C., and would come 
within Cl. i, 8. 40 In Em- 
peror v. Ahdul Hamid (10) Mullick 
and Coutts, JJ. declined to interfere 
with the order of acquittal of the lower 
Court on the ground that there was no 
evidence on which it could be held that 
the common object of the unlawful 
assembly was to disobey a lawful order 
is contemplated by 8. 188, I. P. C. 
Das, J., however, on a consideration of 
the authorities came to the conclusion 
that the accused could not be convicted 
under the Indian Penal Code for an 
Dffence committed under the Police Act. 

In In^^titute of Patent Agents v. 
Lockwood (ll) it was held that the 
offence of practising as a Patent Agent 
without being on the register was a new 
offence and punishable with a liability 
to £ 20 penalty, and that the mode of 
procedure and the amount of penalty 

(10) A. 1. R. lyiS Pat. 1=2 Patri34 (S. BT). 

(11) [1894] A. 0. 847. . 


are often regarded by the legislature a» 
of the utmost imporUnce when they are* 
creating new offences and the law would, 
contrary to their intention, be most 
seriously modified if it were held that 
the party committing a breach of that 
which for the first time is made an* 
offence were to subject himself by so 
doing to proceedings of ’the description 
which might result in cominittal to* 
prison. 

In the present case the offence of dis- 
obedience of the order of the Commis- 
sioner of Police under 8 23, sub-S. (3), 
is made an offence under 8. 127, Police* 
Act, and is punishable with imprison- 
ment. 3. 131, City of Bombay Polico 
Act says that : 

“ Nothing in this Act shall be construed 
to prevent any person from being prosecuted 
and punished under any other enactment for 
any ofience made punishable by this Act, or 
from being prosecuted and punished under 
this Act, for an ofience punishable under any 
other enactment provided that all such 
oases shall be subieot to the provisions of 
S. 403, Criminal P. C.»* 

Under the General Clauses Act 10 of 
1897. 8. 26 : 

“ whore an act or omission constitutes aa 
offence under two or more enactments, then 
the offender shall be liable to be prosecuted 
and punished under either or any of those 
enactments, but shall not be liable to be pun- 
ished twice for the same offence, 

In Queen v. Hall (12) Charles, J ob- 
served (p. 754) : 

“ The inquiry to which I have to address- 
myself is — first, whether the offence charged 
18 a statutory offence simply ; secondly^, 
whether, if it bo so, the statute creating the 
offence has prescribed a particular remedy 
in such terms as to exclude either expressly 
or by implication the remedy by indictment.”! 

All the offences under a special law or 
under the Indian Penal Code are tried ini 
accordance with the Criminal Procedure! 
Code, and there is no special procedure! 
prescribed for an offence under 8. 127,1 
Police Act for disobedience of an order i 
under 8. 23, sub 8. (3) If the Act had 
provided a special procedure for recovery 
of the penalty by a special tribunal set 
up under the Act, the matter would 
have been different. 

In Craies on Statute Law, Edo. 3, 
(1923), it is laid down as follows 

(p. 206) : 

** Also whore a statute makes a new offence* 
which was in no ^ay prohibited by the com- 
mon law, and appoints a peculiar manner of 
proceeding against the offender, as by com* 
mitmeiit, or action of debt, or information,. 

(12) [ISOf] 1 Q. B, 747^ 
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etc., without mentioning an indictment, 
it seems to be settled to this day 
that it would not maintain an indictment, 
because the mentioning the other methods 
of proceeding seems impliedly to exclude that 
of indictment. Yet it hath been adjudged 
that if such statute give a recovery by action 
of debt, bill, plaint, or information, or other- 
wise, it authorizes a proceeding by way of 
indictment. Also, where a statute adds a 
further penalty for an offence prohibited by 
the com'|ion law, there can be no doubt but 
that the offender may still be indicted, if the 
prosecutor think fit, at the common law.** 

Keference is then made to S. 33, Inter- 
pretation Act of 1889 which corresponds 
to S 131, Police Act, and S. 26, 
General Clauses Act 10 of 1897, and it 
is observed (p, 206) : 

“ Where new created offences are only pro- 
hibited by the general prohibitory clause of 
an Act of Parliament, an indictment will be, 
but where there is a prohibitory particular 
clause specifying only particular remedies 
then such particular remedy must be pursued, 
for otherwise the defendant would be liable 
to a double prosecution, one upon the general 
prohibition, and the other upon the particu- 
lar specific remedy.** 

The law on this point is enunciated in 
Halsbury’s Laws of England, Vol. 27, 
pp 188 to 190, paras 370 to 373. 

The disobedience of an order under 
S. 23, sub-S. (3), is an offence under 
S. 127, Police Act, It is not an offence 
under the Penal Code. It would be an 
offence under S. 188, I. P. C., only if it 
satisfied the conditions laid down in 
S 188. 

The distinction between a statute cre- 
ating a new offence with a particular 
penalty and a statute enlarging the 
ambit of an existing offence by including 
new acts within it with a particular 
penalty, is well settled. In the former 
case the new offence is punishable by the 
new penalty only; in the latter it is 
punishable also by all such penalties as 
were applicable before the Act to the 
offence in which it is included: see 
Bonnerjee’s Interpretation of Deeds, 
Wills and Statutes in British India, 
Tagore Law Lectures 1901, (p. 919.) 

In Liwe y. Dorling & Son (13) Par- 
well, L. J., observed (p. 781) : 

“ Now, the distinction between a statute 
creating a new offence with a particular pe- 
nalty and a statute enlarging the ambit of 
an existing offence by including new acts 
within it with a particular penalty is well 
settled. In the former ease the new offence 
is punishable by the new penalty only, in the 
latter it is punishable also by all such pe- 

(13) [1906] 2 K. B. 772=:75 L-ItTk^^. 1019 
=22 T. L. B. 77t=»95 Ii. T. 2i8. 


nalties as were applicable before the Act to 
the offence in which it is included. The rulo> 
was recognized by Lord Mansfied in Hetv Vr 
Wright (14), and in a note to 2 Hawkina 
Pleas of the Crown (Bdn. 1824), p. 290, is*thua 
stated : 

“ The true rule seems to be this : Where 
the offence was punishable before the statute 
proscribing a particular method of punishing 
it, then suoh particular remedy is cumulative 
• ••, and does not take away the former re- 
medy, but where the statute only enacts, 
“ that the doing an act, not punishable be- 
fore, shall for the future be punishable in 
such and such a particular manner,** there it 
is necessary to pursue suoh particular method 
and not the common law method of indict 
ment.** 

In the present case, the offence of dis- 
obedience of an order duly promulgated 
by a public servant under certain pres- 
cribed conditions was an offence undei 
S 188, I. P C.; and S. 23, sub-S. (3), 
enlarged the ambit of the existing 
offence under S, 188, I. P. C., by inclu- 
ding an act prohibited by S. 23, sub- 
S (3), Bombay City Police Act, within it. 
I think, therefore, that though the dis- 
obedience of the order of the Police 
Commissioner under S. 23, sub-S. (3), ig 
an offence punishable under S. 127 
Police Act, it would be equally punish- 
able under S. 188, I. P. C., if all the 
conditions laid down by that section are 
fulfilled, and it is the commission of the 
latter offence which is proved to be the 
common object of the assembly in the 
present case. 

Lastly, it is urged that a complaint 
by the Commissioner of Police would be 
necessary under S, 195, Criminal P, C., 
for an offence under S, 188, I. P. 0 , and. 
therefore, the conviotion under S.‘143 
cannot be sustained in the absence of a 
complaint by the Commissioner of Polioe. 
The offence of which the Magistrate has 
taken cognizance is an offence under 
S. 143, I. P. C,, which does not require 
a complaint under 8. 195, Criminal P. C., 

I think, therefore, that the conviction 
of the accused is correct. 

With regard to the sentence it appears 
that the accused on being told by the 
Chief Presidency Magistrate to desist 
from holding the meeting and get the 
qtiestion of the validity of the order de- 
cided by a Court of law, went and ad- 
dressed the meeting and asked the audi- 
enoe to disperse. This is the first off- 
ence of the accused. The question whe- 
ther the Commissioner of Police has the 


(14) [1758J 1 Burr. 543. 
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power to prohibit an assembly in a 
private place under S. 23, sub-S. (3) of 
the Police Act has not been so far ad- 
judicated in a Court of law. Wo think 
that the punishment to be inflicted on the 
accused in the flrst case of its kind under 
S. 143, I- P. C., ought not to have ex- 
ceeded the punishment prescribed by 
S. 127, Bombay Act 4 of 1902. W® 
would, therefore, reduce the sentence in 
the case of each of the accused to rigor- 
ous imprisonment for one month and a 
fine of Rs. 100 in default one week's 
rigorous imprisonment. The excess of 
the fine, if paid, should bo refunded. 

Wild, J. — The applicants, who are 
members of the Managing Committee of 
the Girni Kamgar Union, were convicted 
by the Presidency Magistrate, Fifth 
Court, Bombay, under S. 143, I. P. C., 
for being members of an unlawful as- 
sembly the common object of which was 
to disobey the order passed by the Com- 
missioner of Police, Bombay. They were 
sentenced to six weeks’ rigorous impri- 
sonment and a fine of Rs. 200 each, in 
default they were directed to suffer fur- 
ther rigorous imprisonment for six weeks. 

The prosecution case is that on 12th 
July a written order which is styled 
‘‘Notification," Ex. A, under S. 23 (3), 
City of Bombay Police Act, Bombay 4 of 
1902, was made by the Commissioner of 
Police, Bombay. The notification is to 
the following effect : 

“Whereas rioting of a very serious nature 
had recently occurred in several parts of the 
Oity of Bombay resulting in murder, grievous 
hurt and injuries to the citizens lawfully 
employed and whereas there have been serious 
disputes and dissensions among the mill 
hands and employees of the textile mills of 
Bombay resulting in grievous hurt and other 
injuries to the mill hands and other em- 
ployees of the textile mills of Bombay, 1. P. A. 
Kelly, Commissioner of Police, Bombay, under 
sub'S. 8, S. 28, Act 4 of 1902, prohibit for 
one week from the date of this order the Presi- 
dent, the Secretary, the Members of the Mana- 
ging Committee and the members of the Girni 
Kamgar Union from holding, convening or 
calling together any assembly of mill hands 
or employees of the textile mills of Bombay." 

This uotifioatiou was published by 
beat of drum in the evening of 12th July 
and also by pasting copies of the notifi- 
oation in various places in the mill area. 
The following morning a copy of the 
notification, Ex. B, was given to one 
Tawde, the Secretary of the Girni Kam- 
gar Union, and copies were pasted on the 
walls of the ofiioe of the Union. That 
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day, that is to say, 13th July at 10 a. m. 
Superintendent Spiers received a copy of 
a hand-bill Ex. 0, headed ‘ A Private 
Meeting of the Textile Labourers on 
Strike in Bombay." The contents of the 
hand-bill were as follows : 

“To consider the question of strike we have 
decided to hold a private meeting of the mill- 
employees on strike at Kumbhar Ohawl, 
Currey Road, to-day, Saturday ISkhJulyat 
3 in the ' afternoon for women and at 5 in the 
evening for men. No one excepting a striker 
should attend the meeting. Mrs. Ushabai 
Dange will preside over the meeting. The 
meeting should not be stopped even if the 
police or anybody else make any illegal at- 
tempts to break the meeting and the work of 
the meeting should be carried on even if any 
arrests are made." 

This hand-bill bore the names of the 
two accused, of Tawde and of three others. 
At 3*30 p. m on that day, that is to say, 
on the day of the meeting, the Commis- 
sioner of Police with the Chief Presi- 
dency Magistrate and Superintendent 
Spiers went to the place mentioned in 
the hand-bill. They found a meeting of 
three or four hundred people was being 
held at a place between two chawls by 
the accused who are members of the 
Managing Committee of the Girni Kam- 
gar Union and who admitted that they 
had convened the meeting. The accused 
at first announced their intention of 
going on with the meeting as the order 
of the Commissioner of Police prohibit- 
ing it was illegal Then the Chief Pre- 
sicienoy Magistrate suggested that as the 
accused were advised that the order was 
illegal and the Commissioner of Police 
was advised that it was legal they should 
submit to the order and have the legality 
of the order tested in Court. The ac- 
cused agreed to this course and told the 
members of the meeting to disperse and 
at the order of the Chief Presidency 
Magistrate they were arrested for con- 
travening the order of the Commissioner 
of Police. 

The accused have been convicted under 
S 143, I. P. C., for being members of an 
unlawful assembly the common object of 
which was to commit an offence and the 
offence in question is the offence under 
S. 188, I. P. G., of disobeying the order 
of the Commissioner of Police. The firsft 
question for consideration is, therefore, 
whether the order of the Commissioner 
of Police under S. 23 (3), Oity of Bombay 
Police Aot is a legal c^der. 
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The argument on that point is that as 
there can be no procession in a house or 
other private place S 23 (3) cannot apply 
to an order to prohibit an assembly or 
procession in a private place. But obvi- 
ously the members of a procession may 
assemble in a private house and the pro- 
cession may be marshalled in the com- 
pound of such a house and may start out 
from the^e and cause disturbance outside. 
It is further pointed out that under S. 23 
(1) (a) and (b) the Commissioner of Police 
is given power to direct the conduct of 
and behaviour or action of persons con- 
stituting processions and assemblies in 
streets and to prescribe the routes by 
which and the times at which any such 
procession may, or may not pass. And 
it is argued that if the Commissioner of 
Police has power to regulate processions 
and assemblies in private places it 
would have been so stated in S. 23 (l) 
(a) and (b) The difference between these 
two parts of S. 23 is that S. 23 (1) (a) 
and (b) are concerned with the conduct 
of processions and assemblies in streets 
at all times, and orders with reference to 
them may be given by a police officer 
not inferior in rank to an Inspector ; 
but an order under S. 23, sub-S. 3, 
may only bo made by the Commissioner 
of Police when ho considers such order 
to be necessary for the preservation of 
public peace or public safety. The 
order also has to be in writing and is 
not to remain in force for more than 
seven days. 

It is obvious that it may bo 
necessary for the legislature to en- 
croach on the liberty of the subject 
when this is necessary for the preserva- 
tion of public peace or public safety and 
this is in accordance with the maxim 
salus populi suprema lex. The power 
given to the Commissioner of Police 
under S. 24 (l) of the Act is an instance 
of this kind. For, in accordance with 
that he may temporarily close or take 
possession of any building or place 
which obviouly includes private houses. 
Sub-S. (3), S. 23, does not confine the 
order of the Commissioner of Police to 
public streets or places, and this omis- 
sion is not due to inadvertence because 
in other parts of S. 23 the words 
“ streets ** and public places are to be 
found. The omission is clearly inten- 
tional and founded on reason. For in- 
stance, in S. 23 (2) (a) the Commissioner 
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of Police is given power to prohibit the 
carrying of swords, spears, etc , in any 
public place, but in S. 23 (2) (b) there 
is no restriction as to place. 01. (b), 
S. 23 (2) refers to the .carrying, colleo- 
tion, and preparation of stones or other 
missiles or instruments or means of 
casting or impelling missiles and it is 
obvious that this refers to stones which 
may be collected on the roof cf a house 
or at an open door or window. If .there 
was no prohibition of the collection of 
these missiles in a private place such 
as a house, they could be thrown 
from there on to the streets, and no ob- 
ject would be served by merely prohibit- 
ing the carrying of weapons in a street 
or public place. It may be noted that 
the power given to the Commissioner of 
Police under 8. 23 (3) is subject to safe- 
guards to ensure that the rights of sub- 
jects should be interfered with as 
little as possible. The order has to be 
passed personally by the Commissioner 
of Police and must be in writing. It 
can only be made if he considers such 
order to be necessary for the preserva- 
tion of public peace or public safety and 
the order can only remain in force for 
seven days. I have no doubt then that 
an order passed by the Commissioner of 
Police prohibiting an assembly even in 
a private place under S. 23 (3) is per- 
fectly valid provided that he considers 
the order to be necessary for the' pre- 
servation of public peace or public 
safety. 

It has been suggested that the condi- 
tion of affairs on July 12, was not such 
that it was necessary for the preserva- 
tion of public peace that the order Ex. A 
should be made. But on this point the 
Commissioner of Police has not been 
cross-examined and he was the person 
who was best able to judge what were 
the necessities of the case. It was also 
hinted that the Commissioner of Police 
issued this order because the Girni 
Kamgar Union had begun to hold pri- 
vate meetings and did not admit police 
reporters to them. I decline, however, 
to believe that an officer of the standing 
of the Commissioner of Police, Bombay 
would use his powers out of pique. 

it is next argued that a copy of the 
order should have been served on the 
accused and reliance is placed on Beg, 
V. Sukar Budhia (6); Queen Empress 
v. Anant Shitaram Kulkarni (7) and 
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Bamdas Singh v. Emperor (8). The 
last two, however, merely lay down that 
there must be evidence that the accused 
had knowledge of the order in order to 
sustain a conviction under S. 188, I.P.C. 
It is true that in the first case the 
head note states that it was held that 
the order not having been served in- 
dividually upon the accused, the convic- 
tion was illegal But though the Court 
annulled the conviction it did not state 
that individual service was in every 
case necessary. In this case *it is not 
clear from the evidence whether the ac- 
cused admitted at the time when the 
Commissioner of Police intervened at the 
meeting that they had knowledge of the 
order Ex, A, but in the circumstances of 
the case that they had knowledge can bo 
inferred. A copy of the order had been 
that morning given to Tawde the general 
secretary of the Union and copies of the 
order had been pasted both at the office 
of the union and in the whole of the 
mill area The previous evening also 
the order had been proclaimed by beat 
of drum. At the meeting it is in evi- 
dence that accused 1 discussed a notice 
Ex. I of 10th July which the Commis- 
sioner of Police had intended to issue. 
This notice was nearly to the same effect 
as the order Ex A but as a matter of 
fact it was never issued. If accused 1 
had obtaind in some unauthorised way 
a copy of this notice a notice which was 
never issued it is clear that the ac- 
cused must have known of the order 
which was not only issued but was 
publicly promulgated in the mill 
area. The order Ex. A was pro- 
mulgated in the manner described in 
S 137, City of Bombay Police Act, and’ it 
is argued that that section does not apply 
to an order in writing passed under S. 23 
(3). It is correct to say that in terms 
S 137 does not apply to an order under 
S. 23 (3J because S. 137 refers to a public 
notice. If that be so, no manner for the 
promulgation of an order in writing under 
S. 23 (3) is provided in the City of Bom- 
bay Police Act. But the method adopted 
was one which in my opinion was suita- 
ble considering that it had to be addressed 
to a large number of people and it is 
sufficiently clear that the accused must 
have known of it. 

It is urged that the object of accused 
in holding the meeting was, as stated in 
the hand-bill Ex. C, to consider the ques- 
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tion of the strike and that therefore their 
object was not to disobey the order of 
the Commissioner of Police. The con*- 
tents of the hand-bill Ex C, however^ 
show the frame of mind of the accused 
as it advises that the meeting should be 
carried on even if illegal attempts to 
break it up are made by the police. As 
the accused were admittedly the con- 
veners of the meeting it is reas€)nable to 
suppose that they authorized the publica- 
tion of the hand-bill Ex. C, of which 
they are the signatories. If the accused 
knew that the meeting was prohibited,, 
one of their objects in holding the meet- 
ing was obviously to disobey the order.- 
That must also have been the object of 
the other members of the meeting who 
equally had knowledge of the order. 
Superintendent Spiers states that at first 
the accused announced their intention to 
go on with the meeting. It is, therefore, 
obvious that at first their intention was 
to disobey the order. Their subsequent 
conduct in telling the members of the 
meeting to disperse might go in mitiga- 
tion of the offence but does not show 
that they had no intention of disobeying 
the police order. The common object of 
the assembly was clearly then to disobey 
the order of the Commissioner of Police 
prohibiting the meeting. 

It is next argued that it is not proved 
that the disobedience of the accused caused 
or tended to cause obstruction, annoyance 
or injury etc., or danger to human life, 
health or safety, etc. On this point 
Superintendent Spiers says that private 
meetings were held by the Girni Kamgar 
Union from 26th June and there was an 
increase of crime from that date. He 
further states that the slogan at these 
private meetings was that the strikers 
should not go to work themselves nor 
allow others to go to work. Obviously 
the result of such meetings with sucfi 
doctrines would be that there would be 
obstruction to those who wanted to work 
by the strikers. Superintendent Spiers* 
says that since the advent of the private 
meetings there has been an increase of 
crime such as rioting, criminal intimida- 
tion, unlawful assembly, obstruction,, 
etc., in his division. These meetings, 
and necessarily disobedience of the pro- 
hibition of them, he states, cause obstruc- 
tion, annoyance and serious injury to 
workmen going to work in the mill area, 
and also danger to life^nd human safety,. 
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This DO doubt is his opinioQ but as he is 
a polioe officer in charge of the division, 
he is the person who is best qualified to 
know what will be the result of those 
private meetings of the Girni Kamgar 
Union. The learned Presidency Magis- 
trate has accepted the view of Superin- 
tendent Spiers and has hold that the 
disobedience of the accused had the ten- 
dencies •mentioned in S. 188, This is a 
finding of fact and one which cannot be 
lightly disregarded in revision. The 
ingredients of the offence under S. 143, 
I. P. 0., are theiefore all to be found in 
the case of the accused. 

It was argued that the Court was not 
empowered to take cognizance of the 
offence by reason of S 195, Criminal 
P. C. It is no doubt the case that if the 
accused had been charged for an offence 
under S. 188, I. P. C., the Court could 
not have taken cognizance of it except on 
the complaint of the public servant whose 
order was disobeyed. But the offence in 
this case is not an offence under S. 188 
but an offence under S. 143. S. 195, 
Criminal P.C., has, therefore, no applica- 
tion, 

Lastly, it is contended that the ac- 
cused cannot be convicted under the 
Penal Code for an offence committed 
under the Police Act as the offence was 
really one of disobeying the order under 
S. 23 (3), City of Bombay Polioe Act, 
which is punishable under S. 127 of that 
Act. Reliance is placed on the case of 
Emperor v. Abdul Hamid (10). In that 
case the facts are somewhat similar to 
those of the present case and one of the 
three Judges who decided the appeal held 
that the respondent could not bo con- 
victed under the Indian Penal Code for 
an offence committed under the Police 
Act. Ha based that opinion on the prin- 
ciple enunciated in 2 Hawkins’ Pleas of 
the Crown, which is as follows (p. 289) : 

'*Also, where a statute makes a new offence, 
which was no way prohibited by the common 
law, and appoints a particular manner of pro* 
ceeding against the offender, as by commit* 
ment, or action of debt, or information, &o., 
without mentioning an indictment, it seems 
to be settled at this day, that it will not main- 
tain an indictment, because the mentioning 
of the other methods of proceeding only seems 
impliedly to exclude that of indictment.” 

It is argued that S. 23 (3) read with 
S. 127, City of Bombay Polioe Act, makes 
a new offence and that therefore there 
can be no convicAion under the Penal 
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Code as the penalty is provided by the 
statute which makes the new offence. 
What, however, is the real nature of the 
principle enunciated in Hawkins’ Pleas 
of the Crown is obvious from the cases 
quoted in Emperor v. Abdul Hamid (10), 
and particularly from the first two cases. 
In the first case the offence was created 
by the Parliamentary Registration Act 
of 1843 which provided as penalty a line 
by the revising barrister or an action of 
debt by the party aggrieved. It was held, 
therefore, that there was no remedy 
by indictment and the indictment was 
quashed. In the second case the offender 
was brought before the Sessions Court 
whereas the penalty provided was a fine 
to be recovered by summary conviction 
in a summary Court. The principle then 
is that where a new offence is created 
and the particular manner in which pro- 
ceedings should be taken is laid down, 
then proceedings cannot be taken in any 
other way. In this case, however, the 
procedure is the same whether the accused 
are prosecuted for an offence under S. 127, 
City of Bombay Police Act, or under 
S. 188, r. P. C., and no special procedure 
is laid down in the Polioe Act in con- 
nexion with the new offence The prin- 
ciple, therefore, enunciated in Hawkins^ 
Pleas of the Crown does not apply to the 
present case. It seems anomalous that 
the accused should be convicted under 
the general law rather than under 8. 127, 
City of Bombay Police Act which applies 
more particularly to the case. But thia 
is allowable under S. 131, City of Bombay 
Polioe Act as also under S. 27, Bombay 
General Clauses Act, Bombay 1 of 1904. 

For the above reasons I am of opinion 
that the accused were rightly convicted 
of offences under S. 143, I. P. C. 

v.s /r.k. Conviction comfirmed. 
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Marter, C. J. and Murphy, I. 

P. jE>. Shamdasani, In re. 

Criminal Revn. Appln. No. 387 of 
1927, Decided on 8th April 1929, from an 
order of Acting Chief. Presy. Magistrate, 
Bombay. 

(a) Criminal P. C., S. 440 — High ‘Court 
has power in revision to hear complainant 
in order to see what his case is about. 

Section 440 applies to an accused and there* 
fore still more strongly does it apply to a com* 
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plalnant. The High Court has power to hear 
the oomplainant to see what his oase is about. 
If the oase on invastigation should tend to 
show that there has baen any denial of 
natural justice, or that some gross and palp* 
able error has been committed in the Court 
below, then the High Court should direct a 
rule to issue in order to hear what is to be 
said on the other side. [P 444 C 1, 2] 

(b) Companies Act, S. 282 — False state* 
uients in balance«sheet— Where there is no 
dishonesty or motive for -dishonesty no of* 
fence under S. 282 is committed. 

Section 282 requires that false statements 
in a balance sheet should be made wilfully 
knowing them to be false. Where the points 
involved are really technical matters, they 
do not normally fall within this section at 
any rate whore no dishonesty or motive fcr 
dishonesty is shown and where the directors 
acted on the advice of counsel. [P 445 C 1] 

Marten, C. J. — This is an applica- 
tion in revision by the complainant, 
Mr. Shamdasani, against the order of the 
Acting Chief Presidency Magistrate of 
12bh October 1927, dismissing his com- 
plaint against six respondents for an 
alleged offence under S. 282, Companies 
Act. That section provides that: 

“ whoever in any*“balanO 0 -aheeb or other 
document required by or for the purposes of*** 
the provisions of this Act wilully makes a 
statement false, in any material partioular, 
knowing it to be false.” 
shall be punishable in a particular way. 

Now, this application to us, it is im* 
portanb to observe, is in revision, and 
not in appeal. Indeed, if this was an 
appealable oase, there would be no right 
at all for the complainant to be heard. 
The right of appeal would be in the 
Crown. Then, as regards revision, al- 
though we have wide powers under 
Ss. 435 and 439, Criminal P. C., under 
which the present application is made 
to us, yet S. 440 provides as follows: 

“ No party has any right to be heard either 
personally or by pleader before any Court 
when exorcising its powers of revision: Pro- 
vided that the Court m^y, if it thinks fit, 
when exercoising such powers, hear any 
party either personally or by pleader, and 
ibat nothing in this section shall be deemed 
to affect S. 439, sub S. (2).” 

Section 440 applies to an accused, and 
therefore still more strongly does it 
apply to a oomplainant. We have, how- 
ever, thought it right to hear the 
oomplainant on the subject 'of his 
complaint, but to this limited extent, 
viz., in order to see, in effect, what 
his oase is about. If for instance, that 
case on investigation should tend to 
show that there has been any denial of 
natural justice, or that some gross an 


palpable error has been committed in 
the Court below, then it might be, that 
we should have required, at any rate, 
fuller arguments, or if prima facie 
grounds were made out, then we should 
direct a rule to issue an oider to hear 
what is to be said on the other side. 

Taking, then, the petition of the 
petitioner, which, I think, sets out quite 
clearly his various oontentiods and 
which, as I personally acknowledge, I 
have found easy to grasp notwithstan- 
ding the large and complicated figures 
involved, one finds that there are three 
main points, viz., (1) the question of 
contingent liabilities, (2) the question 
of bounties and (3) the question of works 
profit. 

Taking first the question of contingent 
liabilties, the complaint of the com- 
plainant is that in the balance-sheet for 
the year ending 31st March 1926, there 
were entered certain arrears of cumula- 
tive preference dividends as required by 
S. 132, Companies Act and form F in 
Schedule 3, but that when one 
comes to the balance-sheet for the year 
1927, this item is omitted. Con- 
sequently, he says, a very large sum, 
which ought to have been entered in tha 
1927 balance-sheet in respect of these 
arrears, is omitted. 

Now, the answer is this, that in Nov- 
ember 1926 a scheme was approved by 
the Court under the Indian Companies 
Act, on one construction of which tha 
rights of the original preference shares 
were extinguished and rights of a dif- 
ferent character established. The clausa 
which the learned Magistrate relies on 
runs as follows: 

” the said second prefereaoa shareholders 
having waived and abandoned all right to be 
paid the said arrears as originally provided.” 

And undoubtedly, for one thing these 
preference shareholders were only to bo 
paid in the future a partioular sum out 
of fifty per cent of the surplus profits 
instead of out of the whole. There was, 
in short, an agreement of oompromise 
as between them and the ordinary share- 
holders, under which their original 
rights were substantially altered. 

Mr. Shamdasani’s argument is that 
notwithstanding this scheme and the 
agreement thereby arrived at, these 
arrears still remained payable as such, 
and he states that he himself was sub- 
sequently paid as a Mali shareholder 
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certain sums for interest and so on. It, 
however, appears from the judgment of 
the learned Magistrate that the company 
took the advice of eminent oounsel on 
this point, and he advised that if the 
scheme was adopted the company’s con- 
tingent liability in respect of arrears 
of preference dividend would be deemed 
to be cancelled and the amounts would 
be omitted from the balance-sheet as 
such. It is true that this opinion was 
given before the scheme was actually 
passed by the Court, but that, in no way, 
vitiates the opinion. Nor can I see that 
^he company was obliged to consult the 
jminent counsel again after the scheme 
vas passed and ask him, “ Do you agree 
vith what you said a few months ago ” ? 

The learned Magistrate points out 
}hat S. 282, Companies Act under which 
.he respondents are charged requires 
ihat they should wilfully make a false 
itatement knowing it tq be false. Even 
issuming then that a different view may 
t)e taken of the effect of the scheme why 
should these directors be regarded as 
dishonest, because they acted on the 
opinion of eminent counsel in this 
matter. If that is so it really comes to 
this, that supposing that they had taken 
the other course and decided that these 
alleged arrears should be included as 
arrears under the heading “ contingent 
liabilities,” Mr. Shamdasani could then 
have taken out a summons saying that 
that view was the wrong one, and that 
dishonesty was shown because they had 
acted contrary to the advice of counsel- 

Here, it is important to observe that 
we are dealing with an alleged criminal 
offence Speaking generally, it is essen- 
tial for a criminal offence that what is 
known in English law as mens rea ‘a 
guilty mind* should be established. I 
am aware that that precise expression is 
not in the Code, but the provisions of 
the Code amount in effect to this. Ac- 
cordingly on a question like this, I en- 
tirely agree with the learned Magistrate 
in thinking that no prima facie case has 
been made out here for thinking that any 
false statement was wilfully made know- 
ing it to be false. 

I wish to add this. In a criminal 
Court one often wants to test the alleged 
guilty mind by seeing what was the 
motive of the alleged criminal in doing 
the particular act. I quite agree that 
under the Code ^ is not essential for the 


prosecution to establish a motive. But 
as a matter of common sense this is usu- 
ally of importance, because an average 
man does not commit a criminal offence 
unless be has a strong motive for doing 
it- I have accordingly asked Mr Sham* 
dasani on every one of the points here 
what motive he suggests the respondents 
had in maxing these alleged false state* 
ments Substantially, he can point to 
no motive. Then I asked him: 

**Supposing the balanoa-sheet was drawn up 
in the way you say it ought to he drawn up^ 
then how would you as a shareholder be dam- 
nified hy the way in which the balance-sheet 
and the profit and loss account were, in fact,, 
drawn up”? 

Apart from the question of the amount 
of contingent liability which I will deal 
with later on Mr. Shamdasani was unable 
to point out to us how he would be 
pecuniarily affected, except that it is 
material for the public to know the exact 
position of a company so that the market 
can appraise the shares of a company at 
their proper value, and that accordingly 
the ten second preference shares and the 
two preference shares which the com- 
plainant says is his sole holding, should 
maintain their proper market value. I 
am not impressed with that last sug- 
gestion. 

I may also say that if. for instance, ae 
regards the agent’s commission, it could 
be established that it was calculated on 
a wrong basis and that they had received 
too much, then I take it it would bo 
open to the petitioner as a shareholder 
to test the matter in the civil Court and 
thereby establish his view of the rights 
of the parties and thus prevent tho 
assets of the company from being im- 
properly distributed. In fact, no such 
proceedings have been taken by him or 
anybody else. On the contrary, tho 
company in general meeting, so we are* 
informed, have passed and adopted this 
very balance-sheet, notwithstanding the 
protests that Mr. Shamdasani made at 
the meeting or meetings at whioh it was 
passed. 

Further, speaking for myself, I think, 
that the Police Courts are not the proper 
place to fight out disputed questions of 
finance in big companies or banks. That 
can be more properly done in the civil 
Courts, more especially as the decision 
of the civil Courts is binding. For if a 
wrong is done it can order a refund of 
the improper receipts, whereas the Court 
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of a Police Magistrate, with all respect, 
oan only decide that an accnsed shall be 
fined, imprisoned or acquitted The 
Magistrate s judgment then does not sub- 
stantially affect the civil rights of the 
parties and it is open to the civil Courts 
entirely to disregard the finding of the 
criminal Courts in that respect. That is 
partly because criminal cases are decided 
on entirely different basis from civil 
suits. In the criminal Courts the sole 
question is whether the accused has 
committed a criminal offence, and in this 
country he cannot even give evidence. 
In the civil Courts tbp test is breach of 
contract and so on. The evidence of all 
parties is available, and damages or resti- 
tution may be ordered. 

] fully recognize that in the case of 
dishonest men it may be very proper to 
resort to this criminal remedy under 
the Indian Companies Act But when 
it is a bona fide dispute on which people 
may take different views, that is not, in 
my opinion, a case which is best fitted 
for a police Court. 

I will now pass to the next point, 
which again illustrates what I have just 
been saying. That is the question of 
bounties. Now, it appears that Govern- 
ment had granted a bounty to this parti- 
cular company, and the question is how 
should that bounty be dealt with in the 
profit and loss account, and whether, 
in particular, the agents should be enti- 
tled to charge commission on the bounties 
so paid. In fact, the bounty is disclosed 
in the balance-sheet. The Magistrate 
takes the view that it is income and that 
the company would be justified in treat- 
ing it as such. Whether the agents were 
entitled to charge commission on that 
bounty depends primarily on the true 
construction of their agreement with the 
corapaoy- The auditors, the directors 
and the company in general meeting have 
apparently adopted the view contrary to 
what Mr. Shamdasani says is the true 
one. If Mr. Shamdasani wishes to chal- 
lenge the matter I should have thought 
it better for the civil Court to decide 
once and for all what is the true con- 
struction of this agreement. It would 
indeed be a very undesirable state of 
affairs if the Magistrate took one view on 
the true construction and the civil Court 
which has the final word on it, took the 
-other view. Here again, I am satisfied 
.that this is not a case which comes 


within S. 282, even if it should be held 
that the bounty ought not to be included 
for the purposes of calculating the com- 
mission. 

Lastly, I take the question of what is 
described in the petition as “works 
profit.” That depends on some lengthy 
paragraphs in the petition and a consi- 
derable number of figures. But here the 
complaint which Mr. Shamdasarri makes 
is that the works profit is really a larger 
sum than that shown in the balance- 
sheet, and that it should roughly be 
Rs. 1,54,33,047-14-10 and not rupees 
1,46,30.277 6-0, with the result that ap- 
proximately some eight lacs less is dis- 
closed in the balance-sheet as works 
profit than there should be. 

But the learned Magistrate has gone 
carefully into this, and he has shown 
what in his opinion are the fallacies of 
the argnments put forward by Mr. Sham- 
dasani and the errors of what I may call 
the counter-balance- sheet which Mr. 
Shamdasani has exhibited as being, in 
his opinion, tho true balance-sheet of the 
company. We have read what the lear- 
ned Magistrate has said on this point, 
and without going into any further 
details we substantially agree with what 
he has said and that here again no case 
for intervention under S. 282 is made 
out. It has indeed to be borne in mind 
that this is the company’s balance-sheet 
and not Mr. Shamdasani’s, and further 
that it has been adopted by the company 
in general meeting. Here again, if there 
was anything involving practical loss to 
Mr. Shamdasani as a share-holder, it is 
open to him to pursue his remedy in the 
civil Courts. 

For these reasons, then, I would hold 
that the learned Mrgistrate rightly dis- 
missed this complaint, and that no ade- 
quate ground is shown to us for hearing 
this case more fully either in this Oourb 
or in the Court below. 

I wish to add, speaking for myself that 
I think it might be considered whether 
S. 282, Companies Act, should be amen- 
ded by requiring the sanction of th6 
Advocate-General before any prosecution 
is launched under that section. The 
present ^company happens to be an iron 
and steel company, but one oan imagine 
cases of banking companies, for ifistanoe, 
where their credit is a more tender plant 
than that of an ironed steel company. 
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There are oertaia provisions in England 
’W'hioh impose a oheok on persons desirfng 
to put the criminal law in motion in 
certain respects and it may be that a 
similar check might be usefully imposed 
as regards S. 282, at any rate as regards 
banking companies in India. 

Murphy, J. — The charge made by the 
applicant before the Chief Presidency 
Magistrate related to certain items to be 
found in the balance' sheets of the Tata 
Iron and Steel Company for 1925 1926 
and 1926-1927. The allegation was, that 
in respect of three* matters shown in 
these balance-sheets, the directors and 
other accused had made wilfully false 
statements, in contravention of S. 282, 
Companies Act All the three points 
have been discussed at considerable length 
in the learned Presidency Magistrate’s 
judgment, and have also been considered 
in the judgment just delivered by the 
learned Chief Justice, and I think it is 
unnecessary for me, in a concurring 
judgment, further to discuss them. But 
I think, the general effect of the three 
charges really is, that they amount to a 
difference of opinion, between the appli- 
cant and the company, on points of ac- ' 
counting. It may be that tlie manner 
in which these items have been dealt 
with in the balance-sheets is technically 
incorrect, or what has happened may 
even amount to a civil wrong. If this is 
so, the applicant has clear remedies in 
another Court, but it seems to me that 
by no possibility can it be inferred, on 
the allegations made in the complaint, 
and from the arguments before us, that 
what was done by the directors and 
agents was in any way dishonest. As I 
have just said, the points involved are 
really technical matters of correct or 
incorrect accounting, and cannot be in- 
cluded within the scope of a criminal 
charge. I agree, therefore, that the 
application must be dismissed. 

Marten, C. J. — I wish to add this as 
to the apparent delay in hearing this 
application This is partly due to the 
fact that shortly after it was lodged it 
was adjourned at Mr. Shamdasani’s re- 
quest as he had to go to England in 
connexion with his case in the Privy 
Council now reported as Parasharam 
Detaram v. Tata Industrial Bank, 
Limited (1). The other case of his 

~"(1) A, I. r7i 928 P. C. 180=52 Bom. 571=55 
I.A. 274 (P.C.)^ 
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which was referred toby him is S/iar«- 
dasam v. Pochkhanavala (2). 
v.s /r.K. Application dismissed^ 

(2) A. I. R. 1927 Bom. 414. 
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Patkar and Wild, JJ. 

Emperor 

v. 

Genu Gopal — Accused. 

Criminal Bef. No. 33 of 1929, Decided 
on 8th July 1929, made by Sess. Judge, 
Poona, against judgment of 1st Class 
Magistrate, Poona. 

Criminal P. C., S. 342 — Prosecution wit- 
nesses examined and cross-examined — Ac- 
cused questioned under S. 342 — Charge 
framed — Plea of not guilty — On subsequent 
hearing applicants expressing desire to fur- 
ther cross-examine prosecution witnesses — 
On date of hearing witnesses were not cross- 
examined but list of defence witnesses given 
— Examination of defence witnesses and 
judgment given— Failure to examine under 
latter portion of S. 342 vitiated the trial. 

The stage for calling upon the accused to 
explain the circumstances appearing in the 
evidence against him under the latter part of 
S. 342 IS reached when after the charge is 
framed the accused either declines to cross- 
examine the prosecution witnesses or when 
he expresses a wish to cross-examine and the 
cross-examination and re-examination is 
finished and the evidence of the remaining 
witnesses for the proaecution has bean taken. 
Omission to question the accused to explain 
the circumstances under the latter part of 
S. 842 is not an irregularity which can bo 
condoned under S. 537 but is an illegality 
which vitiates the trial ; A, I. II, 1928 Bovi, 
140 , A. I. R, 1926 Bom, 57, Bel. on . J. I. R. 
1923 Mad, C09, (F, B ), not Foil, 

On Ist November the prosecution witnesses 
were examined, cross-examined and re exa- 
mined, On the same day the accused were 
under S 342 questioned, the charge was fra- 
med and they were asked if they pleaded 
guilty. They replied in the negative. On 
9th November the accused were asked if they 
wished to cross-examine the prosecution wit- 
nesses. They replied in the affirmative, but 
on 27th November they declined to do so and 
said that they would give a list of the defence 
witnesses. These defence witnesses were exa- 
mined on 4th Deoember and judgment was 
given on 14th December, 

Held : that even assuming that the ques- 
tion put to the accused before the framing of 
the charge, satisfied the requirements of 
S, 342, the question was put under the first 
part of S. 342. But the Court failed to perform 
the obligatory function under the latter part 
of S. 342 after the stage for questioning the 
accused generally on th c case under the latter 
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part of S. 842 had been reached : .4. J. R. 
1931 Bom. 374 ; A. I. R. 1925 Bom. 170 ; 
A. I. R 1927 P. C. 44 and A. I. R. 1922 Bom. 
290, ReJ. [P 450 C 1] 

P. B. Shingne — for the Crown. 

K. H. Eelkar — for Accused. 

S. O. Patwardhan — for Complainant. 

Patkar, J. — In this case the three 
accused were tried on a charge under 
S. 823, Penal Code, and convicted and 
sentenced each to pay a fine of Rs. 25 by 
the Speciil Magistrate, First Class, 
Poona. The learned Sessions Judge of 
Poona has made a reference to this Court 
recommending that the conviction and 
sentence passed by the Magistrate should 
be quashed as the trial was vitiated by 
failure to examine the applicants under 
8. 342, Criminal P. C. 

It appears that the witness, Ex. 1, was 
examined on 25th October, and three 
other witnesses on behalf of the prosecu- 
tion, Exs. 2, 3 and 4, were examined on 
Ist November 1928. On that day the 
learned Magistrate asked the accused 
whether they beat the complainant on 
Sunday 30th September 1928, at 11 a. m. 
The accused replied in the negative. 
After the statements of the accused were 
taken a charge under S. 323 was framed 
against the accused and they were asked 
whether they pleaded guilty to the charge. 
The accused having replied in the nega- 
tive, the case was adjourned to 9th 
November 1928. On 9th November the 
accused wore asked whether they wished 
to further cross-examine the witnesses 
and they answered in the affirmative, 
and the case was adjourned to 27th Nov- 
ember 1928. On that day they were 
asked whether they wished to further, 
cross-examine the witnesses. They re- 
plied in the negative and said that they 
were going to give a list of their wit- 
nesses. On 4th December 1928, three of 
the witnesses on behalf of the defence 
wore examined and two more wore exa- 
mined on 13 th December. Before the lear- 
ned Sessions Judge the Public Prosecutor 
admitted that it was clear from the re- 
cord that after the charge was framed 
the Magistrate had not examined the 
accused under S. 342, Criminal P. C. 

Under S. 342, Criminal P. C., for the 
purpose of enabling the accused to explain 
any ciroumstances appearing in the evi- 
dence against him, the Court may, at 
any stage of any inquiry or trial, with- 
out previously warning the accused, put 
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such questions to him as the Court con- 
siders necessary. This is a discretionary 
power which the Court may exercise at 
any time during the trial or inquiry even 
before the framing of the charge, but 
under the latter part of S. 342 it is obli- 
gatory on the Court for the purpose 
aforesaid to question the accused gene- 
rally on the case after the witnesses for 
the prosecution have been exaaji,ined and 
before ke is called on for his defence. 
Under S. 265, Criminal P. C., the charge 
shall be read and explained to the ac- 
cused and he shall be asked whether he 
is guilty or has any defence to make. 
The question put to the accused on Ist 
November 1928, was under the first part 
of S. 242 before the charge was framed. 
After the charge was framed they were 
asked whether they pleaded guilty under 
S. 255, and having replied in the nega- 
tive, at the next hearing they were asked 
under S. 256, Criminal P. C., whether they 
wished to cross-examine any, and if so, 
which of the prosecution witnesses. The 
accused said that they wished to cross- 
examine the witnesses on behalf of the 
prosecution and the case was adjourned 
to 27th November. On 27th November, 
they stated that they did not wish to 
cross-examine the prosecution witnesses. 
Then the stage was reached under S. 256 
when the accused would be called upon 
to enter on his defence and produce his 
evidence, and “ before he is called upon 
to enter upon his defence ” which means 
the same thing as “ before he is called on 
for his defence, ” it is obligatory on the 
Court under the latter part of S. 312 to 
question the accused generally on the 
case after the witnesses for the prosecu- 
tion have been examined. 

The stage then for calling upon 
the accused to explain the ciroum- 

stances appearing in the evidence 
against him under the latter part of 
S. 342 would be reached when after 
the charge is framed the accused 

either declines to cross-examine the pro- 
secution witnesses, or when he expresses 
a wish to cross-examine and the cross- 
examination and re-examination is 
finished, and the evidence of the remain- 
ing witnesses for the prosecution has 
been taken. In the present case there 
were no further prosecution witnesses to 
be examined and though the accused on 
9th November 1928, stated that they 
wished to further ^cross-examine the 
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proseoution witnesses, they deolined to 
do BO on 27th November 1928. In my 
opinion the stage of questioning the ao- 
onsed under S. 342 generally on the ease 
was not reached till 27th November 1928, 
when the accused deolined to further 
cross-examine the proseoution witnesses 
and before they were called on to enter 
upon their defence. The examination 
and oros%- examination of the proseoution 
witnesses was no doubt complete on 1st 
November 1928, and the accused were 
asked the question whether they assaul- 
ted the complainant, and after that exa- 
mination no further prosecution witnes- 
ses were either examined or cross-exa- 
mined, and it may be said that the 
accused are not prejudiced by the failure 
of the Court to question them generally 
on the case under the latter part of S. 342. 

In Emperor v. Fernandez (1) it was 
held that under S. 342, Criminal P. C., 
a Magistrate is bound in a summons case 
to examine the accused before convicting 
him. In a summons case under S. 242, 
Criminal P. C., when an accused appears 
or is brought before a Magistrate he shall 
be asked why he should not bo convicted. 
Notwithstanding the examination under 
S. 242, it is obligatory to examine the 
accused again under S. 342, Criminal 
P. C. It was hold that the omission to 
comply with the section must necessarily 
attract the same consequence even in a 
summons case as in other trials and that 
the illegality vitiates the proceedings. 
In Emperor v. Nathur Kasturchand (2) 
it was hold that in a warrant case the 
stage in the trial prescribed by S. 342, 
Criminal P. C., when the accused has to 
bo questioned generally on the case for 
the proseoution is after the proseoution 
evidence is complete, that is to say, after 
the accused against whom a charge has 
been framed has cross-examined the 
witnesses for the prosecution. Maoleod, 

J., held (p- 46 of 60 Bom .) : 

“ The Code intends that the accused shall 
be given an opportunity of explaining any 
oiroumstanoes appearing in the evidenoe 
against him. That must mean the whole of 
the evidenoe against him, and any exami- 
nation under S. 342 before that evidenoe is 
closed cannot possibly fulfil the conditions of 
the section. *’ 

In that case after the prosecution wit- 
nesses had been examined, a charge was 

(1) A. I. R. 1921 Bom. 874—46 Bom. 672. 

(2) A. I. R. 1925 Boip. 170=350 Bom. 42. 
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framed against the accused, and the wit- 
nesses who were previously examined 
were cross-examined, but the accused 
was not questioned further and he entered 
on his defence. The present case differs 
from Nathu Kasturchand' s case (2), in 
this respect that after the charge was 
framed the prosecution witnesses were 
not further examined or cross-examined. 
In that case Crump, J., observed as fol- 
lows (p. 47 of 60 Bom.) : 

** Now the section says that such examina- 
tion shall for the purpose aforesaid be made 
after the witnesses for the proseoution have 
been examined and before the accused is 
called on for his defence. That examination 
must, therefore, come immediately between 
the two stages so indicated. It seems, there- 
fore, to me that up to the stage indicated by 
the words ‘before the accused is called on for 
his defence,’ it is obligatiory on the Magistrate 
to question the accused as regards any cir- 
cumstances appearing against him, and, 
therefore, as regards any evidence which may 
have been recorded up to that point. There- 
fore, we have to determine when that stage is 
reached, and if reference is made to S. 256, I 
think, no doubt can be felt that that stage is 
not reached until all which is presoribed by 
that section has been completed.” 

That stage in the present case cannot 
be said to have been reached till 27th 
November 1928, when the accused said 
that they did not wish to further cross- 
examine the witnesses. The Court, in 
my opinion, has not ^ therefore discharged 
the obligatory function under S. 342, 
Criminal P. C., to question the accused 
generally before the accused is called on 
for his defence. Though on 1st Novem- 
ber, before the charge was framed, the 
accused may have been asked a question 
as to whether they assaulted the com- 
plainant, it is doubtful whether that 
question would satisfy the requirements 
of an examination under S. 342, Criminal 
P. C., for the purpose of enabling the 
accused to explain any circumstances ap- 
pearing in the evidence against them. 
Even assuming that the question put to 
the accused before the framing of the 
charge satisfied the requirements of 
S. 342, I think the question was put 
under the first part of S. 342 when the 
Court was performing a discretionary 
function, and in my opinion the Court 
has failed to perform the obligatory func- 
tion under the latter part of S. 342 after 
the stage for questioning the accused 
generally on the case under the latter 
part of S. 342 had been reached on 27th 
November 1928. I 
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It may be that ia this partioular case 
ihere may be no real prejudioe to the ao- 
msed by the omission to question him 
generally on the ease under the tatter 
)art of . S. 342, but this Court has oon- 
listently taken the view that the omis- 
uon to ask the question is not an irregu- 
arity which can bo condoned under 
3. 637, Criminal P. C., but is an illoga- 
ity which vitiates the trial. Tn Emperor 
7. Bhau Dharma (3), it was hold that 
where after the examination of the ac- 
cused under S. 342, Criminal P. C., now 
prosecution witnesses are examined, it is 
obligatory on the Magistrate to further 
examine the accused under the section, 
and that the omission to do so is an 
illegality which vitiates the trial. To 
the same effect is the decision in Em- 
peror V. Oamadia (4). In Varisai Bow- 
ther V. Emperor (5) it was held that if the 
accused has once been examined under 
S. 342, it is not obligatory on the Court 
to question him again after the cross- 
examination and ro-oxamination of the 
prosecution witnesses recalled at the in- 
stance of the accused under S. 256, Cri- 
minal P. C , unless some new matter was 
brought out in the cross-examination or 
re-examination. This view was dissented 
from in Emperor v. Nathu Kastur- 
chand (2). 

The question in such a case is 
not whether the accused is prejudiced 
by the omission of the Court to question 
the accused but whether there is a dis- 
regard of the imperative provisions of 
S. 342. According to Sir Charles Faw- 
cett in Emperor v. Bhau Dharma (3), 
the point may possibly need further exa- 
mination by the Pull Bench in view of 
the decision of other High Courts and 
the Privy Council decision in Abdul Bah- 
man v. Emperor (6). Until the point is 
authoritatively decided by a Full Bench 
that the omission to examine the accused 
under the latter part of S. 342, Criminal 
P. C., can bo treated as an irregularity 
which can be cured under S. 637, Cri- 
minal P. C., I feel that I am bound by 
the decisions of this Court that the omis- 
sion to examine the accused under the 
latter part of S. 342 is an illegality 
which vitiates the trial, and that the 
examination of the accused before the 

(8) A.I,R. 1928 Bom. 140. 

(4) A.I.B. 1926 Bom. 57=50 Bom, 84. 

(5) A.I.R. 1928 Mad. 609=46 Mad. 449 (P.B.). 

(6) A.I.R. 1927 P.O. 44=5 Rang. 53=54 I.A. 

96 (P.O.). 
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framing of the charge would not be 
sufficient to dispense with the examina- 
tion of the accused after the charge is 
framed, and after he has either declined 
to examine the prosecution witnesses 
under S. 266 or has further cross-exa- 
mined them. 

I would, therefore, accept the reference 
of the learned Sessions Judge, set aside 
the conviction and sentence passed by the 
Magistrate and order a retrial of the 
accused from the point at which the ille- 
gality occurred. 

Wild, J . — The applicants in this case 
were convicted of simple hurt under 
S. 323, I. P. 0., and were sentenced to 
pay a fine of Bs. 25 each. The learned 
Sessions Judge of Poona has reported 
this case to us on the ground that the 
Magistrate failed to question the appli- 
cants after the charge was framed and 
on their intimating that they did not 
wish to cross-examine the prosecution 
witnesses after the charge and that the 
Magistrate therefore failed to comply 
with the provisions of S. 342, Criminal 
P. 0. 

The facts of the case are that on 1st 
November 1928, the prosecution wit- 
nesses were examined, cross-examined 
and re-examined. On the same day the 
applicants were under S. 342 questioned, 
the charge was framed, and they were 
asked if they pleaded guilty. They re- 
plied in the negative. At the subsequent 
hearing, on 9th November, the appli- 
cants were asked if they wished to cross- 
examine the prosecution witnesses. They 
replied in the affirmative, but on 27th 
November, they declined to do so and 
said that they would give a list of defence 
witnesses. These defence witnesses were 
examined on 4th December and 13th De- 
cember and judgment was given on 14th 
December. 

In his letter of reference the learned 
Sessions Judge has cited the case of Em- 
peror Y. Fernandez (1); Emperor v. Oulab- 
jan (7) ; and Emperor v. Nathu Kastur- 
chand (2) ; but in my opinion these oases 
have little bearing on the matter in hand 
as the facts were not the same. In the 
above cases the prosecution witnesses 
were cross-examined after the accused 
was questioned under S. 342 or the ac- 
cused was not questioned under that 
section. Here, however, the applicants 
were qaestioned under 8. 342 after all 

(7) A.I.R. 1922 Bom. 9^=46 Bom. 441. 
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the prosecution witnesses were examined 
and cross-examined, and as the appli- 
cants declined to cross-examine them 
again after the charge was framed there 
was in fact no further prosecution evi- 
dence about which the applicants could 
have been questioned. 

In my opinion the provisions of S. 342 
would have been complied with both ac- 
cording •to the spirit and letter of the 
law if the questions put to the appli- 
cants had been such as to enable them to 
explain the circumstances appearing in 
the evidence against them. As pointed 
out in Emperor v. Nathu Kasturchand (2) 
(at p. 46 of 50 Bom.) the intention of the 
Code is that the accused should be given 
an opportunity of explaining any circum- 
stances appearing in the evidence against 
him and this must mean the whole of the 
evidence. Here the whole of the evidence 
against the applicants had been recorded 
when they were questioned. The letter 
of the law is complied with ‘when, as 
here, the accused is questioned after the 
witnesses for the prosecution have been 
examined and before ho is called on for 
his defence. The learned Sessions Judge 
appears to rely on a remark on p, 46 of 
the case of Emperor v. Nathu Kastur- 
ohand (2), to the effect that any exami- 
nation of the accused under S. 342 before 
the prosecution evidence is closed cannot 
possibly fulfil the conditions of the sec- 
tion but that remark was made with re- 
ference to the case then under consider- 
ation and can be considered as an obiter 
dictum in respect of the present case 
where the facts are entirely different. I 
would hold then that if the learned Ma- 
gistrate had questioned the applicants 
generally on the case on 1st November, 
for the purpose of enabling them to ex- 
plain the circumstances appearing in the 
evidence against them, his failure to 
question them again after their refusal to 
cross-examine the prosecution witnesses 
would not have been contrary to the pro- 
visions of S. 342. 

As a matter of fact only one question 
was put to each of the applicants and 
they were merely asked if on a certain 
date they had beaten the complainant. 
It can, therefore, hardly be considered 
that they were questioned generally on 
the case nor were they asked their ex- 
planation though no doubt they could 
have volunteered one if they had wished 
to do so. S. 342 ;(1). Criminal P. 0., 


makes it incumbent on the Court to 
question the accused generally on the 
the case for the purpose of enabling him 
to explain any circumstances appearing 
in the evidence against him. Even if 
the question put to each of the appli- 
cants may be considered as a general 
questioning on the case, the applicants 
were not given any intimation that it 
was open to them to give an explanation. 
They were not asked their explanation 
nor were they asked if they had anything 
to say. In view of this omission the ap- 
plicants had practically no opportunity 
of explaining the circumstances against 
them, and, in my opinion, they were 
never questioned as required by the latter 
part of S. 342 (1). I, .therefore, agree 
with my learned brother that the trial is 
vitiated by an illegality and concur in 
the order proposed. 
v.s./r.K. Conviction set aside. 
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Patkar and Wild, JJ. 

Dodbu Kalu Mahar, In re. 

Criminal Revn. Appln, No. 119 of 
1929, Decided on 20th June 1929, from 
an order of Ist Class Magi8trate,Erandol. 

^ Criminal P. C., S. 403 (2)— Complai* 
nant and accused tried and convicted under 
Penal Code S. 160 — Subsequent prosecu- 
tion of accused by complainant under Penal 
Code Ss. 323 and 147 — Qff^^nces committed 
having been committed in same transaction 
second trial is permitted. 

Gonviotion of an aooused for an offanoe 
under S. 160, Penal Code, on prosecution in- 
itiated by the police against both the accused 
and the complainant in which both were 
sentenced to varying fines, does not bar the 
subsequent prosecution of the accused for 
ofienoes under 3s. 323 and 147, Penal Oode, 
on complaint laid by the complainant. For in 
the previous prosecution the charges under 
Ss. 323 and 147, could have been joined 
against the present accused under 3. 235 
(1) : A, I. B, 1925 All. 299, Bel. on. ; 
A. I. B. 1927 Bom. 029, Dist, [P 452 0 1] 

E. B. Oumaste — for Applicaufc. 

P. S. Bakhale — for Oppoueuts. 

Judgment. — Oa 5fch November 1928# 
there was a fight between the complai- 
nant and the accused in connexion with 
the carcass of a cow. The complainant 
and the accused were all tried on a cbarga 
under S. 160, 1. P. C., and convicted and 
sentenced to varying fines. The oom* 
plainant then filed the present com- 
plaint on 27 November 1928,charging the 
accused with rioting and hurt. The 
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learned Magistrate dismissed the com” 
plaint under S. 203 on the ground that 
there was no proof of rioting, that the 
offence fell under JS. 323, 1. P. 0., and 
that the present prosecution was barred 
under S. 403, Criminal P. 0. Under 
6ub-S. (2), S. 403, a person acquitted or 
convicted of any offence may be after- 
wards tried for any distinct offence for 
which a separate charge might have 
been made against him on the former 
trial under S. 235, sub-3, (l). 

The charges under Ss. 147 and 323, 
I. P. C., could have been joined against 
the present accused in the previous pro- 
secution under S. 235, sub-S. (l), Cri- 
Iminal P. C., as the offences were com- 
mitted in the course of the same tran- 
saction. The offences would not fall 
within S. 236, Criminal P. C., and, 
therefore, sub- S. 1, S. 403, would not 
apply. 

In Emperor v. Bam SuJch (1) it was 
held that the offences provided for by 
Ss. 160 and 323 respectively of the 
Penal Code are distinct and separate 
offences, and a conviction under S. 160 
on a prosecution initiated by the police 
would be no bar to a subsequent trial 
under 8. 323 on a complaint laid by the 
party injured. 

The case of Emperor v. Kallasani (2) 
stands on a different footing. There it 
was held that an acquittal on a charge 
under^S. 160, 1. P. 0., bars subsequent 
trial on the same facts for ’an offence 
under S. 61 (o), Bombay District Police 
Act, 1890. The offence under S. 61 (o), 
Bombay District Police Act, relates to 
the behaviour in a disorderly manner in 
a street or place of public resort. The 
affray under S. 160, I. P. C., is defined 
by S. 159 : 

“ Where two or more persons, by fighting 
in a public place, disturb the public peace, 
they are said to commit an affray.” 

The question, therefore, whether the 
public peace was disturbed or not would 
be a matter of doubt from the very 
beginning and alternative charges under 
B. 160, I. P. 0., and S. 61 (o), Bombay 
District Police Act, of 1890, could be 
framed under S. 236, Criminal P. C. On 
a charge under S. 160, 1. P. 0., an ac- 
cused can be convicted under S. 61 (o), 
Bombay District Police Act, under 
"S. 237, Criminal P. 0., if it was found 
that the public peace was not disturbed. 

1) A. I. R. 1926 All. 299=i47 All. 284. 

2) A. I. B. 1927 Bom. 629. 
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In the present case the offences of riot» 
ing and hurt were committed in tb^ 
same transaction together with the 
offence under 8. 160, I. P. C., and were 
distinct offences and could have been 
joined in the same trial with the charge 
under S. 160, I. P. C., under S. 235, Cri- 
minal P. C., and not under S. 236, Cri- 
minal P.C. Therefore, under S. 403 (2), 
Criminal P. C., the oonvictio;;! under 
S. 160 would not bar the prosecution 
under Ss. 147 and 323, I. P. 0. We 
would, therefore, set aside the order of 
the Magistrate and direct the Magistrate 
to investigate the case on the merits. 
v.b./r.K. Order set aside. 
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Marten, C. J., and Patkar, J. 

Charandas Vassonji Thakar and others 
— Defendants — Appellants. 

V. 

Nagubai Manglorekar and others — 
Plaintiffs — Kespondents. 

Original Civil Jurisdiction Appeal No. 
13 of 1927, Decided on 7th January 1929, 
from decree in Suit No. 229 of 1920. 

(a) Hindu Law — Maintenance — Subsist- 
ence includes residence — For determining 
amount ancient texts should be adopted ta 
particular circumstances. 

An appropriate test for what a Hindu wo- 
man should be allowed as subsistence is to be 
found under the anoient Hindu texts as ad- 
apted to modern circumstanoos. Subsistence 
or maintenance must include residence and 
should not be confined to food and raiment : 
A. I, B. 1926 P. C, 73, Bef. [P 454 0 1] 

(b) Hindu Law— Maintenance — Concubine 
in continuous keeping — Amount of mainten- 
ance how to be calculated laid down. 

The amount of maintenance to be awarded 
to a concubine in continuous keeping covers 
the expenses for her establishment and cloth- 
ing. The value of the property is not the sole 
criterion, but regard must be had to the ex- 
tent of property, to the manner of the wo- 
man’s life and the way in which she waa 
treated by her paramour. [P 454 0 1] 

Jayakar and Munshi-^ior Appellants. 

Mulla and Shavakshaw — for Eespon^ 
dents. 

Marten, C. J. — This is a bitter litiga- 
tion which has already gone to the Privy 
Council twioe^. 

Today we are only concerned with 
the quantum of maintenance that has to 
be paid to the plaintiff as the perma- 
nent oononbine of the deceased testator. 
There are other points raised in the 

^ P. 0. Appeal No. 112 of 1923, decided on 
22nd May 1925 and 28 li. B. 1149. 
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present memorandam of appeal, but they 
have been abandoned. 

As regards the question of quantum, a 
sum of Es. 300 per month was awarded 
by the Commissioner, and his finding has 
been affirmed by Crump, J., in a judgment 
dealing fully with the case. Now I must 
go back one step in the history, and read 
the exact order of reference that was 
originally made by Kanga, J., as he then 
was, on 25th November 1921. That order 
directed the suit to be referred to the 
Commissioner for taking accounts for 
ascertaining the value and income of the 
ancestral as well as the self-acquired 
ostate of the said deceased Vasanji Mad- 
faavji Thakar and for reporting what in 
the opinion of the said Commissioner 
would bo suitable maintenance for the 
plaintiff out of the said estate having re- 
gard to its value and income and the 
plaintiff*s status and manner of life. I 
draw particular attention to the form of 
that inquiry. 

Kanga, J’s. order was appealed from. In 
the appellate Court a now point was 
taken that the lady was not entitled to 
maintenance because although she was a 
concubine of the deceased testator, yet 
she did not live with him in his house, 
which under the ancient Hindu text law 
was an essential condition. Accordingly, 
the appeal was allowed and Kanga, J*s., 
order was discharged. The lady in her 
turn appealed to the Privy Council, and 
their Lordships of the Privy Council re- 
versed the decision of the appellate Court 
and restored the order of Kanga, J. In 
the course of the judgment they pointed 
out that those Hindu texts as to the 
alleged necessity for the concubine to be 
a resident of the man's house dated from 
days when the concubine was a slave. 
Obviously, therefore, the text could not 
in its entirety be applied in modern days 
in this country when slavery is not per- 
mitted. The effect of the Privy Council 
judgment is really stated in Bai Nagubai 
V. Bai Monghihai (l), where their Lord- 
ships say (p. 162 of 63 I. A) : 

*'Th6ir Lordships agree with the trial Judge 
in this view of the matter. And so the real 
question would appear to be whether to be of 
the family the oououbine, otherwise entitled 
to maintenance, must reside in the same 
house with the deceased, together with his 
wife and the regular members of his family. 
Their Lordships are of opinion that such com- 
mon residence is now unnecessary, whatever 

(1) A.I.R. 1926 P.Q. 78=50 Bom. 604=63 I.A* 
163 (P.O.). • 


may l^ave been the case when the concubine 
was a slave of the household.*' 

Now, that brings me to the first point 
that has been taken by counsel for the 
appellants, which is that under the an- 
cient Hindu Law just as a concubine had 
to be a resident of the household, so on 
the death of her lord, she was only enti- 
tled to food and raiment. Accordingly, 
it was contended in the lower Court and 
in the memorandum of appeal that the 
lady was at the most entitled to food and 
raiment, and on that basis a sum of Bs. 
60 per month was put forward as an ap- 
propriate amount for the Court to allow. 
That argument is based, so far as the 
Hindu text is concerned, on the Mitak- 
shara passage from Stokes’ Hindu Law, 
p. 435, para. 27, part of which runs : 

“ ‘Heirleas property,* or wealth which is 
without an heir to succeed to it, 'goes to the 
king,* becomes the property of the sovereign ; 
‘deducting, however, a subsiatence for the 
females as well aa the funeral charges* : that 
is, excluding or setting apart a sufficiency for 
the food and raiment of the women, and as 
much as may be requisite for the funeral re- 
pasts and other obsequies in honour of the 
late owner, the residue goes to the king. Such 
is the construction of the text.** 

Then the next clause says : 

“This relates to women kept in concubin- 
age : for the term-employed is “females** (yo- 
shid). The text of Narada likewise relates to 
concubines ; since the word there used is 
“woman** (stri.).** 

Now stopping there, it will be observed 
that the main word used is ‘‘subsistence.” 
Subsistence, I take it, would include not 
merely food and raiment, but also what 
would be necessary in order for the wo- 
man to subsist. She must for instance 
have a roof over her head and other 
necessary requirements. Consequently, 
the explanation of the word “subsistence” 
there given namely : 

“that is, excluding or setting apart a suffi- 
ciency for the food and raiment of the wo- 
men,** 

must be construed according to the then 
state of affairs, for in those days as slaves 
they would already be the members of the 
household, and they would remain mem- 
bers of the household. Speaking there- 
fore for myself, I am ‘entirely unable to 
agree with the contention put forward to 
us that the relief in this suit is to be 
confined to food and raiment. And if 
one turns to the text of Narada which is 
given at p. 429, it is stated : 

“Among brothers, if any one die without 
issue, or enter a religious order, let the rest of 
the brethren divide his wealth, except the 
wife's separate property. Let them allow a 
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mftinlenanoe to his women for life, provided 
these preserve unsullied the bed of their 
lord.** 

So there at any rate the word used is 
“ maintenance, which would not bo 
confined to food and raiment. I think 
bhen that to meet this case, we must 
bake a common sense view of the matter, 
and as slavery is not now permitted, we 
must adapt the old text to modern cir- 
cumstances. Accordingly I think it fair 
bo take, and I propose to take ** subsis- 
bence ” under the ancient Hindu text as 
bhe appropriate test for what this lady 
should he allowed. But this subsistence 
cr maintenance must in my judgment 
include residence in the present case, and 
ihould not be conhned to food and rai- 
ment. That disposes of the point of law 
^hat has been raised. 

Next on the question of quantum, the 
Commissioner and the learned Judge 
agree that Bs. 300 per month is the ap- 
propriate amount. Personally then I 
am opposed to altering this sum un- 
less a clear case for interference is made 
cut. It is urged that the lady in her 
svidence stated that her expenses came 
bo Bs. 325 to Bs. 360 a month which in- 
3luded the cost of n^intaining a child by 
bhe first marriage and also her child by 
bhe deceased, but that those items could 
aot be allowed, and therefore Bs. 300 
was excessive. But one answer to this 
is that the lady was speaking of a time 
when practically all supplies had been 
cut off by the people in charge of the 
leceased's estate and so she was living 
on bare necessities, and we are even told 
that she was compelled by necessity to 
borrow money. Further, her actual 
charges at that time hardly seem to me 
bo bo a fair tost having regard to the 
frame of the inquiry directed by 
Kanga, J. The reference there to the 
value of the testator’s estate and what 
would bo suitable maintenance out of 
that estate having regard to its value and 
income and the plaintiff’s status and 
manner of life really to my mind points 
to this that the lady must be maintained 
in a fair and decent manner having re- 
gard to the way in which she had been 
maintained in the lifetime of the testa- 
tor. The evidence is that he was a rich 
man worth some seven and a half lacs. 
It is clear that he was constantly with 
her for a large number of years and that 
she got many of the material benefits 
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which go with a rich man. The evi* 
dence, for instance, shows that there was 
a motor car given in her charge, and she 
had a governess. And even if the actual 
allowance that was given by the testator 
himself in his lifetime was only Bs. 400 
per month, that would not cover all the 
pecuniary benefits she obtained by her 
connexion with this rich man. But this 
sum of Bs. 400 would, I think, afford 
some indication of what the testator 
thought a fair amount to allow having 
regard to the mode of life to which she 
was then accustomed. The Commissioner 
has given Bs. 100 less, and the learned 
Judge agrees. Under all the circumstan- 
ces of this case, I am not prepared to 
alter that amount. As regards the amount 
of Bs. 60 put forward in the memorandum 
of appeal, that to my mind is an absurd 
sum to put forward. 

I would accordingly dismiss this appeal 
with costs. 

Patkar, J. — I agree. The question in 
this case is as to the amount of mainten- 
ance to be awarded to the plaintiff. The 
plaintiff is seeking to recover mainten- 
ance from the estate of her deceased para- 
mour, Kanga, J., in the original suit 
ordered the maintenance to be determined 
by the Commissioner having regard to 
the value and income of the estate and 
the plaintiff’s status and manner of life* 
Their Lordships of the Privy Council in 
Bai Nagubai v. Bai Monghibai (l) have 
restored the decree of Kanga, J,, and the 
argument on behalf of the appellants 
that the plaintiff should be allowed bare 
maintenance cannot be accepted having 
regard to the decision of the Privy Coun- 
cil which has resulted in the restoration 
of the decree of Kanga, J. 

The amount of maintenance to be 
awarded to the concubine in this case 
would, in my opinion, cover the expenses 
for the establishment and the expenses 
for the food and clothing of the plaintiff. 
Having regard to the extent of the pro- 
perty, which in this case yields an in- 
come of Bs. 3,550 per month, I do not 
think that the amount of Bs. 300 is exces- 
sive. The value of the property is not 
the sole criterion, but having regard to 
the manner of the plaintiff’s life, the way 
in which she was treated by the deceased, 
and the opinion of the Commissioner 
which has been acquiesced in by tho 
learned Judge, I do not think that it 
would be proper to toterfere with the 
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ooDclusion arrived at by the Oommis* 
Bioner and the learned Judge. 

On these grounds I agree with the 
judgment just pronounced. 

v.s./r.K. Appeal dismissed, 
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Madgavkar, j. 

Ardeshir Nusserwanji Dossabhoy — 

Appellant. 

V. 

Usman Gani Memon and others — Bes- 
pendents. 

Second Appeal No. 925 of 1927, Deci- 
ded on 27th June 1929, from decision of 
Dist. Judge, Satara, in Appeal No. 495 
of 1926. 

(a) Civil P. C., O. 38. R. 11 — Attachment 
before judgment — Re* attachment in execu- 
tion unnecessary. 

An attachment before judgment enures 
even after the decree. Where the property is 
under attachment before judgment under 

O. 88, B. 11, it is not necessary upon an ap- 

plication for execution to apply for a re- 
attachment. The property can be sold with- 
out such an attachment: 12 Bom^ 400 and 33 
Cal, 639, Bel. on. [P 465 0 2] 

(b) Civil P. C., O. 21, R. 57 — Attachment 
before judgment ceases after decree*hold- 
er’s darkhast is dismissed for failure to give 
security. 

On the dismissal of the darkhast by reason 
of the decree-holder’s failure to give security 
the attachment before judgment where it is 
the only attachment under which the pro- 
perty could be sold, must-be held to have cea- 
sed under O. 21, B. 57: A. I. B. 1924 Mad. 
494(F.B.), Foil.; 16 C. W. N. 1097; A. J. B. 
1924 All. 860 and 42 Mad. 1, not Foil, 

[P 456 0 1, 2] 

G. S. Mulgaokar—ioi Appellant. 

Judgment. — The question in this 
appeal is whether 0 21, B 57, Civil 

P. C., applies to property attached be- 
fore judgment under 0. 38, Civil P. C. 
The trial Court held that it did; the 
lower appellate Court, that it did not. 
The purchaser from the original judg- 
ment-debtors appeals. 

The property in suit consists of a 
house at Panchganj, which was attached 
before judgment by the plaintiff in Suit 
No. 343 of 1916 in the Court of the First 
Class Subordinate Judge, Poona. This 
suit was decreed on 6bh March 1917. On 
31st October 191&, an application was 
made by the decree-holder to the decree- 
ing Court for transfer of the decree to 
the Court of Wai, in the Satara District, 
for execution, an^was granted. On 3rd 


October 1922, the decree-holder filed a 
darkhast in the Court of the Subordi- 
nate Judge of Wai for sale of the attach- 
ed property. All the decree- hold era 
were minors, and the Court of Wai 
ordered the darkhastdar guardian to give 
security. He failed to do so, and the 
darkhast was struck off on 22nd Novem- 
ber 1923. 

On 7th February 1924, the decree- 
holders filed the present darkhast, origi- 
nally for attachment and sale of move- 
able property, and amended on 12th 
April 1924, for attachment of the pro- 
perty now in question. The property 
was not attached till 10th January 1925. 
The appellant who had purchased the 
property on 19th Aug;ust 1924, applied 
to raise the attachment and obtained an 
order in his favour on 21 st February 
1925. The decree-holder now seeks to 
sell the property without further. attach- 
ment on the strength of the attachment 
before judgment in 1917. 

The contest as between the decree- 
holder respondent, absent in this Court, 
and the purchaser appellant obviously 
turns on the question whether the at- 
tachment before judgment was or was 
not subsisting on the date of the pur- 
chase, that is, on 19th August 1924. That 
question in its turn depends upon whe- 
ther the provisions of 0. 21, B. 57, Civil 
P. C., applied to the darkhast of 1922, in 
which case the attachment before judg- 
ment has ceased and the appellant must 
succeed. 

An attachment before judgment enures 
even after the decree: Pallonji Shapurji 
V. Edward Vaughan (1) and Sewdut Boy 
V. Sree Canto Maity (2). Where the 
property is under attachment before judg- 
ment, under 0. 38, B. 11, Civil P. C., it 
is not necessary upon an application for 
execution to apply for a re-attaohment. 
The property can be sold without such 
an attachment. That was in fact what 
the decree-holder sought to do in the 
darkhast of 1922 when he did not apply 
for a fresh attachment. Where a plain- 
tiff who has obtained an attachment be- 
fore judgment obtains a decree, he will 
presumably wish and apply immediately 
to execute it. The Court by a second 
attachment after judgment would do no- 
thing more than it has done by the pre- 
vious attachment before judgment. That 

U) [1883] 12 Bom. 400. 

(2) [1906] 83 Cal, 639=10 0. W. N, 634. 
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presumably is the raison d'etre of 
O. 38, E. 11, Civil P. C. The Wai Court 
imposed a oondition upon the attaching 
decree-holder for security with which he 
failed to comply. It is difficult to hold 
that the same Court which imposes a 
condition in one breath upon a subse- 
quent order, would maintain the attach- 
ment without security after default of 
such a oondition and dismissal of the 
darkhast for default. 

The words ** has been attached in exe- 
cution of a decree " in O. 21, B. 57, 
Civil P. C., have been interpreted by the 
Courts in two ways. The narrower con- 
struction is that the attachment must 
have been after and expressly in execu- 
tion of the decree. The wider construc- 
tion is that by virtue of O. 38, R, 11, 
Civil P. C., it has become attached in 
execution of a decree, even though the 
date of the actual attachment might 
have been before judgment. I agree 
with the latter and not with the former 
construction. There appears no reason 
why the legislature should prefer a dec- 
ree-holder who has been in default mere- 
ly because he has obtained attachment 
before judgment to a decree-holder who 
is in default who has obtained an attach- 
ment after the decree. The narrower 
construction adopted by the Calcutta 
High Court in Ganesh Chandra v. Ban- 
wari Lai (3), followed by the Allahabad 
High Court in Bohra Akhey Bam v. Ba- 
sant Lai (4), and previously by the 
Madras High Court in V enkatasubbiah 
V. Venkata Seshaiya (5), has now been 
given up in favour of the wider con- 
struction by the Madras High Court by 
a majority of the Full Bench in Mey- 
yappa Chettiar v. Chidambaram CheU 
tiar (6). The judgment of Ramesam, J., 
is exhaustive on the point, and agree- 
ing as I do with the reasoning of Rame- 
3am, J., at p. 50S and Ooutts-Trotter., J., 
at p. 498, 1 am of opinion that on the 
dismissal of the darkhast by reason of 
the decree-holder's failure to give secu- 
rity, the attachment before judgment 
which was then the only attachment 
under which the property could be sold, 

(3) [1912] 16 0, W, N. 1097=14 I. o7815=16 
0. L* J. 86. 

(4) A. I. R. 1924 All, 860=46 AIL 894. 

(6) [1918] 42 Mad. 1=35 M. L. J. 387=8 M. 
L. W. 869=48 I, 0. 232=(1918) M. W.N. 
606. 

(6) A. I. R. 1924 Mad. 494=47 Mad. 483 
(P3J. 
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must be held to have ceased under O. 21. 
R. 57, Civil P. C. 

In this view the appeal is allowed, the 
order of the lower appellate Court is set 
aside and the order of the Subordinate 
Judge is restored with costs throughout 
on the respondents. 
v.s./r.k. Appeal allotoed. 
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Marten, C. J., and Murphy, J. 

Abdul Gafur Mahmadsaheb Maniyar 
— Applicants. 

V. 

Jayarabi Ibrahim and others — Op- 
ponents. 

Civil Revn. Appln. No. 359 of 1928, 
Decided on 4th April 1929, from order 
of Dist. Judge, Sholapur, in Miso. Appln. 
No. 35 of 1927. 

(a) Succettion Act (39 of 1925), S. 373 (3) 
— Probate Judge cannot construe will so as 
to decide finally persons beneficially in- 
terested. 

A probate Judge has no jurisdiotion to oon- 
strue the will in order to decide finally who 
were the persons benefioially interested in 
the estate. All he has jurisdiotion to decide 
is who are the proper persons to be granted 
the certificate in an application for succes- 
sion certificate or supposing it was a case of 
probate, to whom the grant of probate or 
letters of administration should issue. In 
determining that point he might have to 
consider who, for instance, were the persons 
best entitled to call lor administration and 
who were the heirs, but apart from that he 
has no jurisdiction to go into the question of 
heirs. [P 458 Oil] 

^ (b) Succession Act (39 of 1925), S. 373 
— Beneficial interest in property which 
executors, administrators or holders of 
certifeates may have, cannot form, part of 
order granting them administration. 

Executors or administrators or holders of 
certificates are all in the nature of quasi 
trustees in a fiduciary position, and what 
the beneficial interest of any of them may be 
in the property or estate ought to form no 
operative part of the order granting them 
administration. [P 458 G.l] 

^ (c) Succession Act (39 of 1925), S. 373 
—Probate or succession certificate cannot 
be granted in fractions. 

The main idea of probate or administration 
is that the grant should be of all the pro- 
perty to one individual or to two or more 
jointly and so it is not permissible to grant 
certificate or letters of adminstiation in 
fraction to two or more persons. 

[P 459 0 1] 

(d) Succession Act (39 of 1925), S. 373 — 
Applicants more than one — It is discretion- 
ary for the Court to grant certificate to one 
having regard to fitness and interest of 
applicants 

Where there are more than one applicant 
for a certificate, it is iif the diaoretion of 
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the Court to grant certifioate to one having 
regard to the extent of interest and the fit- 
ness of the applicants. If a party is aggrieved 
by the order of the Court, his remedy is by 
challenging the order in civil Court. 

[P 460 C 1] 

O, P. Murdeshwar — for Applicants. 

G. B. Ghitale — for Opponents 1 and 2. 

Marten, C. J. — The civil revisional 
application relates to a succession certi- 
fioate granted to the estate of one Abdul 
Nabi. The learned trial Judge granted 
two certificates. As regards certain pro- 
perties described in the present proceed- 
ings as property 4, he granted a certi- 
fioate to the son Ahmadsaheb and the 
widow Sharifabi of Abdul Nabi, but be 
left out the daughters Jairabi and Gbu- 
duma, who were opponents 3 and 4 
in the trial Court. Then as regards the 
property B, he granted a certificate to 
Abdul Gafur the son and Rasulbi the 
widow of Mahatnad Husein. In doing 
so, the learned Judge left out the 
daughter Jaytumbi who was opponent 6 
in the trial Court. 

The property A and the property B in 
question had been the subject of litiga- 
tion in which there had been a compro- 
mise decree as between the respective 
branches of Abdul Nabi and his brother 
Mahamad Husein. This compromise 
decree dated 2nd August 1926, is in 
cross-appeals to this Court Nos. 308 and 
320 of 1925, and is at p. 9 of our paper 
book. 

The learned trial Judge granted these 
separate certificates because he took the 
view that under this compromise decree 
the property A went to the branch of 
Abdul Nabi, and the property B to the 
branch of Mahamad Husein- He also 
took the view that under this compro- 
mise decree the two daughters of Abdul 
Nabi, viz., Jairabi and Ghuduma, and 
Mahamad Husein*s daughter Jaytumbi 
were excluded, their rights having been 
bought up. 

So far there does not appear to be any 
substantial dispute in the case. But 
what was disputed before the trial Judge 
by all the daughters, or at any rate by 
two of them, was that under the com- 
promise decree the shares in certain 
mills no doubt were allotted to either 
the one branch or the other, but that 
those shares did not carry the dividends. 
The learned Judge, however, on looking 
at the decree itielf thought that that 


contention was erroneous. And no doubt 
he relied on the fact that the body of 
the decree provides that the property 
mentioned in Division A of the schedule 
is assigned to one of the parties, and the 
property mentioned in Division B of the 
schedule is assigned to other of the par- 
ties. Then when one turns to the sche- 
dule, one finds that Division A is headed 
“ shares with dividends,” and when one 
turns to Division B, that also is headed 
“ shares with dividends.” Accordingly 
the learned Judge granted a certificate 
not only in relation to the corpus of the 
shares, but also as regards the dividends. 
The certifioate expressly empowers the 
holders to receive interest and dividends 
existing and future. 

There was an appeal to the District 
Court against this decision. Wo under- 
stand that in fact there wore two ap- 
peals, but at any rate wo have one be- 
fore us. There the learned District 
Judge in his judgment of 29bh Septem- 
ber 1928, arrived at a conclusion which 
is challenged by the present applicants, 
viz., Abdul Gafur and Basulbi, the son 
and widow of Mahamad Husein, who had 
been granted by the trial Court a suc- 
cession certifioate as regards the pro- 
perty B. The view that the learned 
Judge took was that the compromise 
decree, which I have referred to, did not 
include certain accumulated dividends 
between 1916 and 1926. He, therefore, 
held that that property went to the ordi- 
nary heirs of the parties, and that they 
were the proper persons to be granted a 
succession certificate. 

He next proceeded to say in what 
shares they would beneficially take these 
accumulated dividends, and he ended : 

“ I, therefore, direct that succession certi- 
ficates in respect of the dividends accumu- 
lated up to 2nd August 1926, be granted as 
follows.” 

Then he sets out the shares, viz., to 
Rasulbi l/16th and so on to seven per- 
sons in all. 

There is nothing in the judgment be- 
fore us to show what the learned Dis- 
trict Judge proposed to do as regards the 
other property mentioned in the succes- 
sion certificate granted by the trial 
Judge, except that according to his judg- 
ment in the middle of p. 5 ho set aside 
the order of the lower Court. I say this 
because I do not understand his judg- 
ment. Nobody has contended before us 
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that the two original certificates granted 
by the trial Judge were to remain with 
the exception of the accumulated divi- 
dends, and that a third certificate was to 
be granted in respect of the accumulated 
dividends. 

There appear to be many objections 
to the course that the learned District 
Judge took. In the first place he was 
exercising in effect the jurisdiction of a 
probate Judge. He was not sitting as 
an ordinary civil Judge to dispose of a 
suit for the administration of a parti- 
cular estate. Gonsequently he would 
have had no jurisdiction, say, to con- 
strue the will in order to decide finally 
who were the persons beneficially in- 
berested in the estate. All he had the 
jurisdiction to decide was who were the 
proper persons to bo granted the certi- 
ficate, or supposing it was a case of pro- 
bate, to whom the grant of probate or 
letters of administration should issue. 
In determining that point, he might have 
bo consider who, for instance, were the 
persons host entitled to call for the ad- 
ministration, and who wore the heirs. 

In the present case, he would have to 
look at the compromise decree to see 
who were the persons claiming to bo en- 
titled to the property. But it was not 
for the learned District Judge to go and 
say that that particular property, when 
received, should be paid as to a certain 
fraction to A and as to another fraction 
bo B, Nor do I think ought one to 
grant a certificate in fractions. Per- 
sonally I have never seen such an order. 
For instance I have never heard that 
probate should be granted to two execu- 
tors to the extent of half to each, or let- 
ters of administration to the extent of a 
quarter to each of four persons. That 
bo my mind is entirely wrong. Execu- 
tors or administrators or holders of 
certificates are all in the nature of quasi 
trustees in a fiduciary position, and 
what the beneficial interests of any of 
them may be in the property or estate, 
cught to form no operative part of the 
crder granting them administration. 

But that after all is a matter of form. 
The question of substance is, to whom 
)ught the Court to grant a certificate, 
md whether there are any adequate 
grounds for upsetting the discretion 
which the learned trial Judge exercised 
in holding that, under certain circum- 
stances, the proper persons to be granted 


a certificate should be certain benefi* 
ciaries other than the daughters ? 

Under S. 373, Succession Act 1925, 
sub-8. (3), it is provided that : 

If the Judge oannot decide the right to 
the certificate without determining questions 
of law or fact which seem to be too intricate 
and difficult for determination in a summary 
proceeding, he may nevertheless grant a 
certificate to the applicant if he appears to be 
the person having prima facie the best title 
thereto.** 

Then under sub-S. (1) the Judge 
should proceed to decide in a summary 
manner the right to the certificate. 
Then under sub-S. (4) where there are 
more applicants than one for a certifi- 
cate, he may : 

** in deciding to whom the certificate is to be 
granted, have regard to the extent of interest 
and the fitness in other respects of the ap- 
plicants.** 

Now here it was clearly open to the 
learned trial Judge to arrive at the con- 
clusion which he did, as to what he 
thought prima facie was the true con- 
struction of this particular compromise 
decree. There were clearly grounds on 
which he could come to the conclusion 
prima facie that the shares carried all 
dividends accrued and to accrue. That 
decision of course would only be for the 
sole purpose of deciding to whom the 
certificate should be granted. It would 
in no way prevent the daughters from 
challenging the matter in a subsequent 
suit. 

Now here I wish to be particularly 
careful, and to explain that in giving our 
decision wo in no way intend to prejudice 
the rights of the daughters Jairabi and 
Ghuduma and Jaytumbi in challenging 
in an ordinary civil suit the claim of 
their opponents that the shares in ques- 
tion carried all unpaid dividends. For 
that very reason I do not express my 
opinion on the true construction of this 
compromise decree. I only go so far as 
to say, as I have already intimated, that 
it was a discretion which, in my opinion, 
the trial Judge could properly exercise. 

I may also say that I do not think that 
it was correct under the circumstances 
for the learned District Judge to have 
overruled the discretion of the trial Judge 
on this question as to whom the certi- 
ficate should be granted. I repeat that 
the question as to who is really entitled 
to the past dividends can be determined 
in proper proceedings in the ordinary 
way. , ♦ 
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Therefore on the substance of the 
matter I would hold that the learned 
District Judge should not have introduced 
the names of these three daughters 
amongst the persons entitled to the cer- 
tificate, and that he should not have held 
that these daughters were entitled bene- 
ficially to the particular shares and the 
accumulated dividends in question. 

The result is that in my opinion the 
order of the learned District Judge should 
be set aside. 

Now what would be the proper order 
for us to make if this matter was res 
Integra. I should view with disfavour 
bhe granting of separate certificates to 
3ne man as regards property A, and to 
mother as regards property B. Speaking 
generally the main idea of probate or 
administration is that the grant should 
t)e of all the property to one individual 
Dr to two or more jointly. But here 
there are curious circumstances. In fact 
the order of the trial Judge has been 
acted on : the shares in question have 
been transferred to the holders of the 
certificates, and the disputed dividends 
have been paid over to them. That 
being so, we think that we should not 
set aside the order of the trial Judge and 
direct that one certificate should be 
granted instead of two. 

Some time was occupied by a state- 
ment of counsel which fortunately turns 
out to be incorrect viz,, that Abdul Gafur 
is a minor. On calling, however, for the 
original certificate we find that Abdul 
Gafur is described as aged about 26, so 
that the suggestion that the learned 
Judge wrongly granted the certificate to 
a minor does not in fact arise. We have 
called for the other certificate that was 
granted, but that is not before the Court. 
We understand that it is the subject of 
another appeal pending before the Dis- 
trict Court. Why the parties could not 
have brought all their proceedings before 
one Court we do not know. But at any 
rate we 'have all the three daughters 
before us in these proceedings, and the 
order that we propose to make will not 
affect the son Ahmad and the widow 
Sharifabi of Abdul Nabi, who are not 
before us. 

We propose, therefore, to direct that 
the order of the trial Judge granting 
separate certificates as regards the pro- 
perties A and B shdhld be restored. 
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As regards the question of costs, we do 
not see from the copy extract of the order 
of the trial Court before us that any 
order as to costs was made there. But 
if there was, we propose to leave it un- 
disturbed. We notice, however, that in 
the judgment of the District Court the 
present applicants were directed to pay 
their opponents’ costs. That being so, 
the order as to costs we will make is 
that the present respondents (the origi- 
nal opponents 3, 4 and 5) do pay the 
applicants’ costs of this application, and 
also of the appeal to tbe District Court. 

Our order restoring the order of the 
trial Judge will be without prejudice 
to any suit which the three daughters 
Jairabi, Ghuduma and Jaytumbi, or any 
of them, may be advised to bring in rela- 
tion to their claim to be entitled to 
the accumulated dividends, or any part 
thereof. 

A question of security is raised by the 
learned counsel for the respondents, but 
I rather fancy this arose out of some 
question put to him by the Bench. 
However, nobody seems to have raised 
any objection to the security, although 
the certificate in question was granted as 
long ago 88 October 1927, Further, under 
S. 375, Succession Act, the learned Judge 
has to consider whether security should 
be obtained in certain oases, and in some 
oases it is imperative on him to require 
security. At any rate we do not propose 
to go into that question. An applica- 
tion should first be made to the Court of 
first instance. But probably it will bo 
found that the remedy, if any, of those 
daughters is to bring a civil suit and to 
ask for the appointment of a receiver or 
otherwise- Then their rights will bo 
decided in that suit, and the point inter 
alia of limitation will no doubt be con- 
sidered. Speaking for ourselves, we re- 
fuse to give any direction about security 
at this late stage of the proceedings. 

Murphy, J. — The petitioners were the 
original applicants in Miscellaneous Ap- 
plication No. 22 of 1927 in the Court of 
the First Class Subordinate Judge, for a 
certificate under Act 39 of 1925, in res- 
pect of certain shares of some mills at 
Sholapur standing in the name of Abdul 
Nabi. Applicant 1 Abdul Gafur is Abdul 
Nabi’s nephew, and applicant 2 Basulbi 
was his brother’s wife. Opponents 1 
and 2, Ahmad and Sharifabi, pleaded 
that according to a partition decree made 
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by the High Court in connexion with 
cross appeals Nos. 308 and 320 of 1925, 
they were entitled to a certain propor- 
tion of these shares. Opponents 3, 4 
and 6 opposed the application on the 
ground that the accumulated dividends 
to August 1926, the date of the compro- 
mise decree in the High Court, had never 
been, and still remained to be, divided. 

The learned Subordinate Judge dis- 
allowed this last contention and granted 
a certificate to the applicants in respect 
of what he considered had been allotted 
to their share in the compromise decree. 
He granted a similar certificate to 
opponents 1 and 2 for their so al- 
lotted share by the same decree. There 
was an appeal from this order to the 
learned District Judge of Sholapur, and 
contentions wore made by opponents 
3 and 5 similar to those they had raised 
in the original Court. 

The learned District Judge in coming 
to a different conclusion considered that 
the accumulated dividends had not been 
dealt with by the decree and that ho 
was entitled to go into the question of 
the rights of those opponents and the 
heirs of Abdul Nabi. Ho made an order 
specifying what the right of each such 
person was according to his share, and 
sot aside the original Court’s order. 

The original applicants are the peti- 
tioners in this Court. I agree that the 
learned District Judge’s order cannot be 
supported. S. 373, Succession Act, con- 
templates that a succession certificate 
may bo granted to a person having the 
best title to it. And sub-S. (3) of that 
section is to the effect that : 

** If the Judge cannot decide the right to 
the certificate without determining questions 
of law or fact which seem to be too intricate 
and difficult for determination in a summary 
proceeding, he may nevertheless grant a certi- 
ficate to the applicant if he appears to be the 
person having prima facie the best title 
thereto.** 

The provision as to a case where there 
kre more applicants than one for a certi- 
icate, and where more than one of such 
applicants is interested, is, (sub-S. 4) : 

the Judge may, in deciding to whom the 
lertifioate is to be granted, have regard to the 
ixtent of interest and the fitness in other res- 
lects of the applicants.** 

I think it was this subsection which 
[ed the learned Subordinate Judge to 
$rant the certificates to two of the par- 
ties before him. But it does not seem 
to me that the section authorized the 
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learned District Judge to go into the 
question of the rights of the parties under 
the compromise decree of 1925, and defi- 
nitely to decide what their respective 
shares were. 

In these circumstances I agree that 
amending the order made by the District 
Court would probably only lead to fur- 
ther complication in the matter, and that 
the District Judge’s order mus? be set 
aside, and that made by the original 
Court restored, as proposed in the judge- 
ment just pronounced by the learned 
Chief Justice. 

v.b./r.k. Order set aside. 
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Patkar and Wild, JJ. 

Shankar Vasudeo Thite — Defendant 2 
— Appellant. 

v. 

Dattatraya Vishnu Sardeshmuhh — 
Plaintiff — Kespondent . 

Second Appeal No. 430 of 1927, De- 
cided on 12th July 1929, from decision 
of Dist. Judge, Sholapur, in Appeal 
No. 10 of 1926. 

Civil P. C., O. 2, R. 2 — Separate causes of 
action — Fresh suit— No bar. 

Where the immediate oause of aotion in a 
previous suit is the order of the Magistrate to 
establish a right to certain stolen ornaments 
and the immediate oause of aotion in the 
subsequent suit is the wrongful withholding 
and destruction by the defendants, the causes 
of aotion in the two suits are different and 
the subsequent suit is not barred under O. 2. 
R. 2 : 8 Mad. 520 {P.G.) and A, I. B. 1922 
P.G.2d,Foll.\ A.I.B. 1923 All. 311: 16 Aff. 
365 F.B.; ^0 Bom. 351 and 16 Gal. 98 (P.O.); 

1 M. H. C. 384, Bef. [P 462 0 1] 

V. D. Limaye—ioT Appellant- 

P. V. Kane — for Jtespondent. 

Patkar, J. — In this case the plaintiff 
sued to recover from defendants posses- 
sion of the plaint property with mesne 
profits and costs of suit. The properties 
involved in the suit are : (a) one house 
No. 1469 ; (b) Shirdhon lands, four in 
number ; and (c) Gursala lands, five in 
number. 

The only point argued in this appeal 
is whether the present suit is barred 
under 0. 2, R. 2. In December 1915 
Narayan the maternal grandfather of the 
present plaintiff filed a complaint with 
regard to the theft of some ornaments. 
Narayan died on 31st March 1916, and 
on 9th November 1916 the Magistrate 
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passed an order requiring the person 
entitled to the property to establish his 
claim in a civil Court before 21st Novem- 
ber 1916. On 13th November 1916, the 
present plaint!^ brought a suit against 
the present defendants to establish his 
right with regard to four ornaments 
which were alleged to have been stolen 
and which formed the subject matter of 
the order^of the Magistrate. The plain- 
tiff succeeded. It is argued that the 
plaintiff having omitted to sue for the 
house and the lands situated at Shirdhon 
and Gurusala in the previous suit, he is 
barred by 0. 2, R. 2, from bringing the 
present suit. Both the lower Courts 
held that the suit was not barred under 
O. 2, R. 2. 

It is argued on behalf of the appellant 
that the cause of action in both the suits 
is the same and reliance is placed on 
the oases of Kashinath Bamchandra v. 
Nathoo Keshav (l) and Sonu v. Bahinu 
bai (2), and it is urged that the cause 
of action means every fact which the 
plaintiff has to prove in order to suc- 
ceed, and that the test is whether 
the evidence in the two suits is the 
same, in order to deteimine whether the 
cause of action is the same in both the 
suits. The question of title, it is said, 
would have to bo proved in both the 
suits and the evidence would be the 
same. According to the decision in 
Muhammad Umar Khan v. Ummatul 
Rahim Bibi (3) and the Full Bench deci- 
sion in Murti v. Bhola Bam (4), the 
cause of action is defined as consisting 
of every fact which it would be necessary 
for the plaintiff to prove, if traversed, in 
order to support his right to the judg- 
ment of the Court. One valuable test 
laid down in the case of Sonu v. 
Bahinibai (2) in considering whether 
the causes of action are indentical is 
whether the evidence which would 
suffice to enable the plaintiff to obtain a 
decree in both the suits is the same. In 
ML Ghand Kuar v. PartahjSingh (5) it 
was held that the cause of action has no 
relation whatever to the defence which 
may be set up by the defendant, nor does 

(1) [1914] 38 Bom. 444=25 I. 0. 78=16 Bom, 
L. B. 464. 

(2) [1916] 40 Bom. 351=33 I. 0. 950=18 
Bom. L. B. 46. 

(3) A. I. B. 1923 All. 311=45 All. 376. 

(4) [1894] 16 All. 165=(1894) A. W. N. 65. 

(5) [1888] 16 Oal. 98=15 I. A. 166=5 Bar. 

243 (P.O.). ^ 


it depend upon the character of the relief 
prayed for by the plaintiff and refers 
entirely to the grounds set forth in the 
plaint as the cause of action or in other 
words to the media upon which the 
plaintiff asks the Court to arrive at a 
conclusion. In De Souza v. Coles (6) Hol- 
loway, J., held that the cause of action 
may have either the restricted sense of 
immediate occasion of the action or the 
wider sense of necessary condition of its 
maintenance and that the right resident 
in the plaintiff and the infraction of it 
by the defendant is the cause of action. 
It was held in Bajah of Pittapur v. 
Venhata Mahipati Surya (7) that S. 7, 
Act 7 of 1859, which corresponds to 0. 2, 
R. 2, does not say that every suit shall 
include every cause of action or every 
claim which the party has, but every 
suit shall include the whole of the claim 
arising out of the cause of action — mean- 
ing the cause of action for which the 
suit is brought. In that case, the plain- 
tiff first sued to recover immovable pro- 
perty in consequence of having been im- 
properly turned out of possession and 
afterwards brought a suit to recover from 
the same defendant moveable property in 
consequence of its wrongful detention. 

It was held that the claim in respect of 
the personality was not a claim arising 
out of the cause of action which existed 
in consequence of the defendants having 
improperly turned the plaintiffs out of 
possession. It was a distinct cause of 
action altogether, and did not arise at 
all out of the other. In the case of 
Muhammad Hafiz v. Muhammad Zaka- 
riya (8), their Lordships of the Privy 
Council held that the cause of action is 
the cause of action which gives occasion 
for and forms the foundation of the 
suit. In the present case the Magistrate 
ordered, on 9bh November 1916, that the 
person who was entitled to the four 
ornaments should bring a suit before 
2l8t November 1916. The plaintiff^ 
therefore, in the previous case had ta 
establish, first, that the property be- 
longed to Narayan, and that during hie 
lifetime^ there was a theft of the orna- 
ments m December 1915. After the 
death of Narayan on 31st March 1916,^ 
the Magistrate ordered that the person 

(6) [1868] a M. H. 0. 384^ 

(7) [1885] -8 Mad. 620=12 I. A. 116 (P.C.). 

(8) A. I, B. ' 1922 P. 0. 28=44 All. 121=49 
I. A. 9 (P.O.). 
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who was entitled to the property should 
establish his right to the ornaments and 
in pursuance of that order the plaintiff 
claimed under the will of Narayan and 
brought a suit to establish his right. 
The evidence regarding the alleged theft 
ind the criminal proceedings culminat* 
ing in the order of the Magistrate would 
be irrelevant in the present case. In the 
previous suit the property was in posses- 
sion of the Magistrate and it was the ^ 
ienial of the right of the plaintiff coupled 
with the order of the Magistrate that 
furnished the cause of action for the suit. 
En the present case the cause of action is 
luite different. It was not merely the 
ienial of title but the obstruction of the 
iefendants which necessitated the bring- 
ing of the present suit. The immediate 
Bause of action in the previous suit was 
bhe order of the Magistrate and the im- 
mediate cause of action in the present 
suit is the wrongful withholding and 
Bbstruction by the defendants. We think 
bhat the causes of action in the two suits 
ire different and the view taken by both 
bhe Courts is correct. It is unnecessary 
bo go into the other question argued be- 
fore us as to whether in case the suit is 
barred under 0. 2, B. 2, defendant 2 is 
entitled to the whole property involved 
in the suit or only to a portion of the 
property. We must, therefore, dismiss 
the appeal with costs. 

V.S./r.K- Appeal dismissed. 
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Marten, C. J. and Kemp, J. 

Narayan Manjanna Shanbhog and 
others — Plaintiffs— Appellants. 

V. 

Secretary of State — Defendant — Kes- 
pondent. 

Letters Patent Appeal No. 39 of 1928, 
Decided on 22nd March 1929, from deci- 
sion of Murphy, J., in Secoqd Appeal 
No. 704 of 1928. 

(a) Sea Customs Act, (1878), S. 167, Ci. 70 
— Appeals do not lie to High Court from 
decisions of Customs authorities — But High 
Court is entitled to see application of princi- 
ples of natural justice— Tindal of Machwa 
with false manifest prosecuted under S. 167, 
Cl. 70 and given fair trial — High Court's 
jurisdiction is ousted. 

Appeals do not lie to the High Ooutt from 
the decision of the Oustoms authorities. The 
High Court speaking generally has no juris- 
diction in revenue matter. But the High Court 
is entitled to see that the principles of natural 
justice have been carried out. [P 462 C 2] 
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A Machwa left Bombay for another port 
with a manifest showing that it had loaded 
twelve boxes of matches at Bombay. Actually 
it had taken no such cargo. On its voyage it 
touched a Portuguese port and took the said 
cargo there. The Tindal of the Machwa was 
prosecuted under S. 167, Cl. 70, the goods 
respecting which the offence took place were 
liable to confiscation. During the inquiry 
the Superintendent of Salt Revenue required 
him to give an answer with reasons as to why 
a sentence should not be passed against him 
under S. 167, Cl. 70. 

Held : that the Tindal was given before the 
Superintendent a fair notice of the charge 
made against him and that he had a fair 
opportunity of making his answer. Therefore, 
the customs authorities and not the High 
Court had jurisdiction : A, I. B. 1922 Bom, 30, 
Bef, [P 464 C 2] 

(b) Sea Customs Act (1878), S. 168 — 
Machwa carrying goods from one port to 
another is conveyance used in removal of 
goods. 

Section 168 does not apply only to soma 
lighter or other boat which actually lands 
goods from a Machwa, but also applies to a 
Machwa used in the removal of goods loaded 
under a false manifest and carried from one 
port to another. [P 464 C 1] 

Y. N. Nadkarni aad D. B. Manerikar 
— for Appellants. 

B. O. Rao—ior: the Crown. 

Marten, C. J. — This is a Letters 
Patent appeal from the judgment of 
Murphy, J., dismissing summarily an 
appeal from Mr. Sen, the District Judge, 
of Kanara, confirming the decision of the 
First Class Subordinate Judge at Karwar. 
The question arises about a Machwa 
which was confiscated by the customs 
authorities under the Sea Customs Act. 
Appeals do not lie to the High Court 
from the decision of the customs autho- 
rities This Court, speaking generally, 
has no jurisdiction in revenue matters 
having regard to the Government of India 
Act. But what we are entitled to see is 
that the principles of natural justice 
have been carried out and provided thai 
is done by the revenue authorities, ther 
this Court is no longer concerned with 
the actual decision arrived at by the 
authorities as to whether it is right or 
wrong 

This is a limited jurisdiction which is 
well known in certain branches of the 
civil law. For instance, as regards the 
expulsion of members of a club, where 
the decision rests under the rules with 
the members of the club, speaking gene- 
rally the Court is only concerned to see 
that the principles of natural justice have 
been observed, including in particulai 
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that the member is given notice of the 
charge and given an opportunity of meet- 
ing it. One recent instance of this is the 
Salvation Army case in the Chancery 
Division where Eve, J., directed that the 
Council of the Salvation Army should 
give an opportunity to General Booth of 
being heard in support of his case before 
the Council actually passed a particular 
resolutiQu depriving the General of his 
position as head of the Army. 

Naturally then when one comes to 
criminal or quasi*oriminal cases involving 
penalties, that applies all the more stric- 
tly. Here the appellant was found guilty 
by the Collector of Salt Revenue and on 
his appeal to the Central Board of Revenue 
they held that the conhscation was valid, 
and that moreover the appellant had 
been given a fair opportunity of putting 
forward his case. Sen, the learned Dis- 
trict Judge, arrived at the same conclu- 
sion in the subsequent civil suit which 
the appellant brought to set aside the 
order of conhsoation and for damages for 
illegal conhscation of the Machwa. 

Now the actual oSence in question is 
that the appellant, who is an importer 
of matches, was a party to the following 
fraudulent scheme to defeat the customs. 
The Machwa was loaded in Bombay, and 
there a false manifest was prepared pur- 
porting to show inter alia that twelve 
boxes of matches were taken on board. In 
fact they were not, and they did not exist. 
On the voyage to Shirali the Machwa, 
according to the findings of the revenue 
authorities, put into some Portuguese 
port presumably Goa and there took on 
board the twelve boxes of matches. Then 
when the Machwa arrived at her port of 
destination, viz., Shirali, she unloaded 
these matches as forming part of the false 
manifest that had been prepared in 
Bombay- She had no right to call at any 
foreign port coast-wise between Bombay 
and Shirali. That would be one offence- 
Still less bad she any right to commit 
this fraud as regards her manifest and to 
take on board this cargo at a foreign port- 
The object was this. Bombay matches 
have to pay duty, Portuguese matches 
have not- Consequently, if a trader can 
buy matches in Goa for say Rs. 10 and 
sell them in British India for Rs- 10 + Y, 
Y representing the value of the duty, 
naturally he benefits to the extent of 
Bs- Y. This is the fraud that the customs 
authorities have fipund proved. 


Now wo come to the principles of 
natural justice. It is true in the first 
place that Kantappa, the importer and 
the part owner of the Machwa, was never 
given an opportunity of knowing the 
charges brought against him. But he 
made two statements and if one turns to 
the second statement which he made on 
2nd June 1924, (Ex 13), it will be found 
there that the Superintendent of Salt 
Revenue put this question clearly to him: 

*‘There ia evidence against you as regards 
importing into Shirali twelve oases of matches 
in the month of Maroh. It is as follows : 
The said oases were not exported from Bom* 
bay. But they have been loaded at some place 
in Goa territory when the country craft was 
coming from Bombay. Therefore give your 
answer with reasons as to why a sentence 
should not be passed against you under S. 167, 
01. 3 (70), and S. 168, Sea Customs Act.** 

Kantappa thereupon gave his reasons 
which are recorded. But the charge 
against him was perfectly definite, and 
if one turns to S. 167, Art- 70, Sea 
Customs Act, it will be found that it is 
an offence if any goods are found on board 
of any coasting vessel without being en- 
tered in the manifest or cargo-book or 
both as the case may be of such vessel. 
In that case such goods are liable to 
confiscation and the Master of such vessel 
is liable to a penalty. 

Now in this case, in the view we take, 
these particular goods, viz , the matches 
in fact loaded at Goa were found on board 
the coasting vessel without being entered 
in the manifest. What was entered in 
the manifest was a non-existent box of 
matches alleged to have been loaded in 
Bombay. It is contended that the goods 
were never found within the meaning of 
this section because the authorities gave 
permission for them to be unloaded- But 
that we think is really on the facts of 
the present case in the nature of a 
quibble. 

Turning then to S- 168, Sea Customs 
Act, we find that the confiscation of goods 
includes any package in which they are 
found and then there is this material 
clause : 

*‘Every vesBel, cart or other means of 
conveyance, and every horse or other animal, 
used in the removal of any goods liable to 
confiscation under this Act shall in like 
manner be liable to confiscation.** 

It was accordingly urged here that the 
Machwa herself was not used in the 
removal of the goods but the offence only 
began when the vessel came into the port 
of Shirali and the goods were actually 
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removed from the ship. But we think 
(ihat this Maohwa was used in the 
removal of the goods within the meaning 
Df this particular clause. On the facts 
Df this particular case one cannot say 
that the clause would only apply to some 
lighter or other boat which actually 
landed the matches from the Maohwa 
lerself at the port of Shirali. 

That brings mo to the next point that 
when the Collector of Salt Revenue made 
his formal order, ho unfortunately tried 
to put it into legal form, and proceeded 
in the middle of his judgment to frame 
certain charges. So far as we can under- 
stand, though the facts are not quite fully 
before us, there never wore any proceed- 
ings before the Collector himself at which 
the parties wore present or at which they 
were told that he would then frame 
certain charges. As far as we are con- 
cerned the actual hearing, so to speak, at 
which the charges were made was before 
the Superintendent. Consequently, from 
a technical point of view the Collector 
could not frame charges in the middle of 
his judgment. Framing charges is a 
matter which has to be done before you 
proceed to hear the parties, and not when 
you are delivering judgment. 

Further in framing those charges the 
Collector framed a charge against the 
Tindal under S- 159, Sea Customs' Act, 
punishable under S. 167 (63) and 70 ; and 
he also charged Kantappa with aiding 
and abetting this and thereby making 
himself liable to penalty under S. 167 (3). 
Turning to these sections it will bo found 
that S. 159 relates to touching at a 
foreign port, and as the Maohwa touched 
at a foreign port the Tindil ought to have 
appended to the manifest a declaration 
to that effect and ought to have subjoined 
thereto a true specification of the goods 
shipped at that port. As regards Art. 63, 
that is an offence of touching at a foreign 
port or alternatively failing to declare 
the same in writing to the Customs 
Collector at the Customs port at which 
such vessel afterwards first arrives. 
Art. 63 also provides that if any goods 
liable to export duty have been landed 
from or any goods liable to import duty 
have been shipped in such vessel at such 
foreign port, the Master is liable to a 
further special penalty. But as is pointed 
out to us. Art. 63 does not provide for the 
oonfisoation of goods. 
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However, when the matter came before 
the Central Board of Revenue they consi- 
dered the matter further. They had a 
formal appeal in writing from Kantappa 
and they found that the goods were liable 
to confiscation under S. 167 (70) and that 
consequently the Maohwa became liable 
to confiscation under S. 168. They accord- 
ingly confirmed the order of confiscation. 

Now it is urged that as in ot];j 0 r pro- 
ceedings the order against the Tindal has 
been found to be open to objection on the 
ground that ho was nob given a fair 
opportunity of defending himself, there- 
fore the charge against the present appel- 
lant should ipso facto fall to the ground. 
As already pointed out this so-called 
charge was a charge inserted in the judg- 
ment and not a charge which was made 
against the appellant in the proper way, 
viz., at the hearing before the judgment- 
Thereforo that objection seems to us to 
fall to the ground. Further, as pointed 
out in Mahadev Qanesh v. Secretary of 
State (1) : 

“a Oustoms Officer acting under S. 182, Sea 
Customs Act, 1878, should proceed according 
to general principles, which are not neces- 
sarily legal principles, and is not bound to 
adjudicate on oonfisoation and penalty as if 
the matter was proceeding in a Court of law 
according to the provisions of the Civil or 
Criminal Procedure Code.’’ 

Here we think that Kantappa was 
given before the Superintendent a fair 
notice of the charge made against him 
and that he had a fair opportunity ol 
making his answer, which in point oi 
fact he did. That being so, the customs 
authorities had jurisdiction to determine 
whether that charge was true or not and 
to arrive at a certain conclusion on it. 
That being so, so far as at any rate 
Kantappa is concerned, jurisdiction of 
this Court is ousted. 

Now we come to the last point raised 
before us and it is this; that the Maohwa 
belonged to the joint Hindu family, and 
that the adjudication against Kantappa 
could not affect the interests of the 
remaining members of the family in the 
Maohwa. But Kantappa, the importer, 
was a member of that family, he imported 
what I may call these fraudulent matches 
as a member of the Hindu joint family 
and he made use of the Hindu joint 
family Maohwa for the purpose of his 
fraudulent scheme. Further it is oonoe- 
ded that the Collector was not obliged to 

(1) A. I. B. 1922 Bom. ^0=46 Bom. 732. 
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have all the members of the Hindu joint 
family before him. They number ap- 
parently fifteen. 

It is further urged that the Oolleotor 
should not have made any order of oonfia- 
cation without having the registered 
owner of the Machwa, viz., Pandurang 
before him who was also the manager of 
the family. But this Maohwa apparently 
is not registered under the Merchant 
Shipping Act but only registered under a 
Local Bombay Act. Further Pandurang 
knew at any rate that something was in 
the air because he was called upon to 
make certain statements before the 
customs authorities along with the 
Tindal. The Tindal was examined on 2nd 
April I92i, Pandurang on lat April and 
Kantappa who was the actual importer 
on the 26th. There is no suggestion that 
Pandurang ever wanted the customs 
authorities to hoar him any further. It 
is urged that this particular charge was 
not put to Pandurang the registered 
owner. Under the circumstances of the 
case, and having regard to ^tho fact that 
this is«a Hindu joint family importing 
these matches presumably for the benefit 
of the Hindu joint family and using the 
family vessel for the purpose of this 
fraudulent scheme, we think that it was 
not essential that Pandurang the nominal 
registered owner of the Maohwa should 
be formally charged before the authorities 
before they could confiscate the vessel. 

I wish to add this word of warning 
that we are not laying it down that per- 
fectly innocent shipowners may suddenly 
find their vessel confiscated because some 
shipper of cargo has been defrauding the 
customs authorities. We have a case here 
where the fraudulent importer is also 
the part-owner of the vessel used for the 
purposes of the fraud. On the facts as 
found hero by the customs authorities, 
we think they had jurisdiction to make 
the order of confiscation which they did 
and that accordingly the suit was rightly 
dismissed by the learned Judge. Oonse- 
quently this appeal will be dismissed 
with costs. 

Kemp, J.— I agree. 

V.S./B.K. Appeal dismissed. 
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Madgavkab, j. 

Bamchandra Anant Desai and others 
— Appellants. 

V. 

Bhagwant Qopal Thdkur — Respondent. 

Second Appeal No. 890 of 1927, Deci- 
ded on 5th July 1929. 

(a) Civil P. C., O. 21. R. 66 (2) (e)— Appli- 
cation to include share of minor sons in 
Hindu joint family in proclamation is com- 
petent. 

While it is preferable that the minor sons 
of a joint Hindu family should be impleaded 
in the suit itself, with the father as manager 
of the joint family an applioation in an exe- 
oution proceeding to include their interests in 
the proclamation of sale is not incompetent. 

[P 466 0 2] 

(b) Hindu Law — Father of joint Hindu 
family incurring debt — Immorality not pro- 
ved — Share of sons may be proceeded 
against. 

Where the father of a joint Hindu family 
incurred a debt for a shop and not separately 
for himself, and the sons failed to prove im- 
morality regarding this debt : 

Held : that joint family property including 
the share of the sons may be proceeded 
against on a decree on the debt : 15 Cal, 717 
(P.C.) ; A, I, B, 1924 P.C. 50, Foil. [P 467 0 1] 
G, Desai — for Appellants. 

P. F. Kane — for Respondent. 

Judgment. — The plaintiff-respondent 
brought a suit on a ruzu-khata against 
Anant, father of the defendants-appel- 
lants, minors, and his brother Hari, the 
latter being impleaded on the ground 
that he was a member of a joint Hindu 
family along with Anant. Subsequently, 
on Hari’s special oath, the claim against 
Hari was given up and a decree was pas- 
sed against Anant alone. After the decree 
the respondent applied for execution by 
attachment and sale of certain property, 
and put in an applioation that in the sale 
proclamation not only the right, title and 
interest of Anant should be included as 
being put up for sale, but also the inter- 
est of Anant's two minor sons, the ap- 
pellants Ramohandra and Dattatraya. 
Notice was issued to the minors and their 
grandfather appointed guardian ad litem. 
After framing issues and recording evi- 
dence, the executing Court held that the 
debt in dispute was not immoral as the 
appellants alleged, and granted the ap- 
plioation of the decree- holder respon- 
dent. The appeal of the minors to the 
District Court failed, and they now ap- 
peal here. 

Three points are taken by the appel- 
lants, firstly, that the respondent having 
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failed to implead the minors in the suit, 
oonld not proceed against them in the 
darkhast under 0, 21, R- 66, 01. (e), as 
he purported to do. The executing Court 
had no jurisdiction to inquire. Secondly, 
that the debt was tainted by immorality, 
thirdly, that the judgment of the lower 
appellate Court on this question is too 
summary, and gives no grounds, and can- 
not, therefore, be accepted in second 
appeal. 

The first point, as far as I know, is 
novel. It has not come up previously 
before the Courts. At the same time it 
is of some importance. There are a large 
number of oases in which the sons have 
failed to be impleaded in the suit or 
their names included in the proclama- 
tion of sale, and they have subsequently 
filed suits years after the event for a 
declaration that their interest had not 
passed. It suffices to refer to the 
oases, such as Timmappa v- Narasinha 
Timaya (l) ; Dayanand v. Daji (2) ; and 
Sripat Singh v. Tagore (3). Except 
O- 21, R. 66, no other section is shown 
under which an application such as the 
present can be made. That rule refers 
to the proclamation of sale, and sub-R. 
(2), Cl. (e), directs the Court to specify 
every other thing which the Court con- 
siders material for a purchaser to know 
in order to judge of the nature and value 
of the property. In the present case, for 
Instance, the value of the property is in- 
timately connected with the question 
whether the right, title and interest sold 
includes or not the interest of the sons. 
Once the decree-holder makes an appli- 
cation such as Ex. 31 to include the sons' 
interest in the proclamation, it is difficult 
for the Court to dispose of it except upon 
notice and inquiry such as the present. 
Can it then be said that such an appli- 
cation itself is such that either the 
decree-holder is not in law entitled to 
make it or the Court to dispose of it ? 
Confining myself to the case of a Hindu 
father alleged to be a member of a joint 
Hindu family with his sons, it is, in my 
opinion, difficult to hold that such an 
application is incompetent, and that if 
once the plaintiff, because perhaps of 
ignorance, has failed to implead minor 

(1) [1913] 87 Bom. 631=21 1. 0. 123=15 Bom. 

L. R. 794. 

(2) A. I. R. 1926 Bom. 548=50 Bom. 793. 

(8) A. I. R. 1916 P. 0. 220^14 Cal. 524=14 

I. A. 1 (P.O.), 
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sons expressly in the suit, he cannot 
make an application such as the present 
in the darkhast, but that the matter 
must be left to be agitated, in all proba- 
bility, many years afterwards on the 
sons attaining their majority, when much 
of the materials and evidence on which 
the Courts can come to a conclusion will 
disappear. The balance of convenience 
is very heavily in favour of an^ early in- 
quiry and an enquiry in the darkhast, 
and before the proclamation and sale 
rather than after, when an innocent 
third party purchaser would bo ex- 
posed to harassment. On the whole 
therefore, and in the absence of ex- 
press enactment or authority to the 
contrary, I am inclined to hold that 
while it is preferable that these minor 
sons should be impleaded in the suit 
itself, with the father as manager of the 
joint family, an application such as the 
present to include their interests in the 
proclamation of sale in darkhast is not 
incompetent. 

The evidence for the respondents is 
that the debt was incurred for a shop to 
be carried on by the father and not sepa- 
rately for himself, in other words, pre- 
sumably for the joint family. On the 
other hand, there is evidence that he 
kept a mistress, and that at least after 
he got into pecuniary difficulties, he had 
sent his wife and children to their grand- 
father’s house, whether because of the 
distress, or mistress or both combined, 
it is difficult to say. If I may be 
permitted to draw upon my own know- 
ledge of certain parts of the Ratnagiri 
District, and subject to changes in 
the last ten or fifteen years, I am 
under the impression that the keep- 
ing of a mistress is not considered to be 
a particularly scandalous or immoral act. 
There is no connexion shown between the 
ruzu-khata and the mistress. The evi- 
dence, as far as it goes, does not show 
that it was borrowed for the expenses of 
the mistress, but rather for the starting 
of the shop. Although [ am in sympathy 
with the argument for the appellant that 
the District Judge should not have dealt 
with the matter as summarily as he has, 
the view of both the lower Courts, in 
my opinion, is correct, that in point of 
fact the debt was incurred not on aoconnt 
of the mistress, was not tainted with 
immorality, but was taken to start a shop 
for the benefit of the Jamily. 
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If so, there is abaadant authority for 
iho proposition that joint family pro- 
perty including the share of the sons 
nay be proceeded against on a decree on 
inch a debt- The onus in • such case 
jvould be upon the sons : Bhagbut Per- 
ihad V. Mt. Girja Koer (4), and that they 
would be bound by the decree, Brij 
Narain v. Mangla Prasad (5). In this 
new tbte order of the lower Court was, 
in my opinion, correct. The appeal is 
dismissed with costs. 

M n./r.K. Appeal dismissed, 

(i) [1889] 15 Gal. 717^15 I. A. 99^5 Sar. 

186 (P.O.). 

(5) A. I. R. 1924 P. 0. 50==^46 All. 95^51 1. A. 

129 (P.O.). 
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Kemp, Ag. C. J. and Mgrphy, J. 

Batanlal Ohelabhai — Plaintiff — Ap- 
plicant. 

V. 

' Amarsing Bupsing and others — Defen- 
dants — Opponents. 

Civil Revn. Appln. No. 129 of 1928, 
Decided on 25th June 1929. 

(a) Civil P. C., S. 115 (b)— Denial of avail- 
able right to sue — Revision lies. 

Denial of right to sue where suoh right to 
^ue is available to the plaintiff is a matter 
which comes under S. 115 (b), and revision 
lies against a finding to that effect, [P 467 0 2] 

(b) Specific Relief Act, S. 9 — “ Posses* 
-sion ” need not be actual. 

Possession contemplated by S, 9 is not con- 
fined to actual physical possession. [P 467 0 2] 

(c) Specific Relief Act, S. 9 — Tenant in 
possession dispossessed — Tenant or landlord 
in name of tenant can bring possessory suit 
— If tenant refuses to be joined or there is 
injury to reversion landlord can sue in his 
<own name. 

Where a tenant in exclusive possession is 
dispossessed, proper remedy for the tenant is 
1;o file a suit for possession and for the land- 
lord if he desires to sue immediately on the 
possessory right to sue in the name of the te- 
nant but if the tenant refuses to join or there 
is an injury to reversion the landlord is en- 
titled to sue in his own name: 5 Bom, 203, 
^oU, [P 467 0 2] 

(d) Landlord and Tenant — Possession. 

In the case of landlord and tenant, land- 
lord is in possession through the tenant. 

[P 467 0 2] 

(e) Specific Relief Act, S. 9—** Immov- 
able properly,’* 

The right of a landlord to recover rent 
from his tenant is immovable property 
T9 Cal, 544 pist, [P 468 0 1] 

JS, D. Thakor — for Applicant. 

K, U, Kelkar —iov Oppoueut 1. 
Kemp, Ag- C. J. — The plaiatiff-pati- 
•tiouer alleges that he and his predeces- 
fiors-in-title were «the owners of survey 


No. 102 in the village of Nandorda, West 
Khandesh District, that he leased the 
property to defendant 2, and that defen- 
dant 2 was forcibly and unlawfully dis- 
possessed by defendant 1 and that he 
only came to know of this on 7th July 
1926. He then called upon defendant 2 
to join him in tiling a suit for possession 
under S. 9, Specific Relief Act, but defen- 
dant 2 refused to join. The plaintiff 
thereupon filed suit No. 1609 of 1927 in 
the Court of the Second Glass Subordi- 
nate Judge of Naudurbar under S. 9 of 
the Act and made defendants 1 and 2 de- 
fendants to that suit. The leirned Sub- 
ordinate Judge framed an issue in these 
terms: “ Is the plaintiff entitled to 
bring this suit He came to the con- 
olusion that the question for determina- 
tion was whether a landlord can sue for 
possession under S. 9, Specific Relief Act, 
when, as a matter of faot, the property 
is let to a tenant who was and is entit- 
led to present possession. Shortly put, 
therefore, the question which he tried 
was whether the landlord could sue 
under S. 9 when he had a tenant in pos- 
session who was dispossessed. 

The learned Subordinate Judge came 
to the conclusion that the plaintiff could 
not bring suoh a suit and dismissed it. 
Against that order the plaintiff has filed 
the present civil revision application. 

Clearly, if the plaintiff is entitled to 
file such a suit under S. 9 the finding of 
the learned Subordinate Judge to the 
contrary is a matter which can be enter- 
tained in revision for the effect of the 
finding is to deprive the plaintiff of his 
right to redress under S. 9, and the 
learned Subordinate Judge has failed to 
exercise a jurisdiction which he ought 
to have exercised. 

Section 9, Specific Relief Act is ia 
these terms: 

“ If any person is dispossessed without his 
consent of immovable property otherwise 
than in due course of law, ho or any person 
claiming through him may, by suit, reoover 
possession thereof, notwithstanding any othei 
title that may be set up in suoh suit.” 

There is nothing ‘in this section to 
show that possession is confined to ac- 
tual physical possessiou In the case of 
a landlord and tenant the landlord is in 
possession through his tenant and, as 
pointed out in Nirjivandas Madhavda, 
V. Mahomed AH Khan Ibrahim Khan (1) 
the proper remedy where exclusive ooou 
TD [1880r5¥om. 208,' ' ^ 
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pation of immovable property is given 
to a tenant is for the tenant to file a suit 
for possession but the landlord, if he 
iesires to sue immediately on the posses- 
sory right, can sue in the name of the 
tenant and further, for an injury to the 
reversion, the landlord can sue in his 
3 wn name. The injury in the present 
linstanoe consists in a denial of the plain- 
tiff’s title to the land for defendant 1 has 
taken possession of it claiming it to be 
his. I think, therefore, that there is an 
injury to the reversion in respect of 
which the plaintiff can sue in his own 
name. The plaintiff as landlord is en- 
titled to recover rent from his tenant and 
this right is one which comes under the 
definition of “ immovable property ” in 
S. 3, Cl. (26), General Clauses Act. In 
the case of Fadu Jhala v. Oour Mohun 
Jhala (2), the majority of the Judges 
held that a suit for the possession 
of a right to fish in a khal the soil 
of which does not belong to the plaintiff 
does not come within the provisions of 
S. 9. Specific Relief Act. It was an in- 
corporeal right which was not intend- 
ed to bo included within the provisions 
of the section. Here the case is different 
and there is, I think, no objection to the 
plaintiff suing under S. 9 for the injury 
to the reversion. 

If the landlord were unable to file a 
suit under S. 9« Specific Relief Act, and 
the tenant wore, as has been pointed out 
in one of the oases, disinclined to take 
any action under S, 9 the landlord to ob- 
tain redress would then bo in the diffi- 
cult position of having to file a regular 
suit for a declaration of his title against 
the person in possession of the land and, 
possession being evidence of title, the 
^ onus ” would bo on the plaintiff; 
whereas if the suit can bo filed under 
S. 9 it will lie on defendant 1 to estab- 
lish by a regular suit his title to the 
land. But even if the plaintiff cannot sue 
alone we have the fact that he has joined 
his tenant as defendant 2 in the suit and 
all the parties who are interested in the 
land are, therefore, before the Court and 
the Court can pronounce a decree which 
will bind them all. The plaintiff at- 
tempted to persuade defendant 2 when 
ho filed the suit to join him as a oo- 
plaintiff but defendant 2 refused. The 
suit was filed on 1st December 1926. 
Thereafter, an application was made on 
(2) [1892] 10 Oal. 644 (F.B.)* 
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12th December 1927, by defendant 2 for 
an adjournment to enable him to be join- 
ed as a plaintiff. That application was- 
refused but it shows that defendant % 
consented later to participate as a plain- 
tiff in the suit. Under these circum- 
stances, there seems'to be no objection to 
the suit. 

It is impossible to leave this oaso 
without a very unfavourable comment 
on the time that it has taken j;o disposo 
of it. The case took more than a year 
to decide in the lower Court and much of 
the summary nature of the remedy under 
S. 9, Specific Relief Act has been lost. 

We make the rule absolute and re- 
mand the suit for trial under O. 41,. 
R. 23. The lower Court’s order dis- 
charged. Opponent 1 to pay the costs of 
this application. 

v.b./r-K. Rule made absolute* 
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Madgavkar, J. 

Shamohandra Rampratap and others! 
Plaintiffs. 

V. 

Bhikamchand Oaneshlal and others — 
Defendants. 

Original Civil Jurisdiction Suit No* 
101 of 1927, Decided on 21st Feb. 1929 . 

(a) Letters Patent (Bombay), Cl. 12 — Bom- 
bay High Court has jurisdiction to try suit 
between mortgagor and prior and puisne 
mortgagees even though property is situate 
outside Bombay. 

According fco provisions laid down. in 01. 12, 
and Civil P, 0., O. 34, R. 1 fcho Bombay Higb 
Court has jurisdiction to try suit between the 
mortgagor and prior and puisne mortgagees 
even though the property is situate outside 
Bombay, The suit remains a suit for recovery 
of debts in certain order, the land bein^ 
liable to sale in default of payment : A. I, R, 
1923 Bom, 333, Diss from.; 21 Bom, 701 and 
A.I.B, 1927 Bom, 278, (P.B.), Ref.; A.I.R. 1925* 
Bom. 333, Dist; [P 470 O 2] 

(b) Letters Patent (Bombay), Cl. 12 — 
Fresh leave should be obtained in respect of 
sons of defendant who was dead when leave 
was obtained. 

Leave is a necessary and a preliminary oon- 
dition of jurisdiction. Where the defendant 
was already dead before leave was obtained 
under Cl 12, fresh leave ‘should be obtained 
in respect of his sons when they are sought^ 
to be joined* Leave obtained against a dead 
person is against no person at all : 15 Bom^ 

93 ; A, I. R, 1924 Bom. 109 and 20 Bom. 76T* 
Ref. [P 470 0 2. P 471 0 1] 

(e) Letters Patent (Bombay), Cl. 12 — Plea 
of leave under Cl. 12 if not taken at ear* 
lies! opportunity is deemed to have been 
waived. 

Where plea of jarisdiotfon or of leave under 
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Cl. la is not raised by the defendants at 
their earliest opportunity 1. e., in the original 
written statement, they are deemed to have 
waived ihe objection : Moore v. Gamgee^ (1890) 
25. Q. B. D. 244 ; 85 Calm, Bel on, [P471 0 1] 
Manekshah and Taraporevala — for 
Plaintiffs. 

Somaji and Engineer — for Defendants. 
Facts. — Plaintiffs, a firm of Shroffs 
and Commission Agents in Bombay, filed 
a suit in the High Court on an equitable 
mortgage created in their favour by de- 
posit of title deed relating to property of 
Bhikamohand and another (defendants 
1 and 2). Defendant 3 who claimed to 
be the legal mortgagee of the same pro- 
perty contended that the equitable mort- 
gage was ^antedated. The plaintiffs ob- 
tained leave to sue under Cl, 12, Letters 
Patent, against all the defendants but 
defendant 3 was dead on the date. The 
leave was granted. The plaintiff added 
the son of defendant 3 but obtaind no 
fresh leave to sue as sgainst them (defen- 
dants 3«a and 3-b). The following were 
some of the issues raised : 

1. Whether this Court has jurisdic- 
tion to try this suit against defendants 
3-a and 3-b. 

2. Whether the suit is maintainable 
as no leave under Cl. 12 to sue defen- 
dants 3-a and 3-b is obtained. 

Judgment. — (After stating facts, the 
judgment proceeded). The first two issues 
raise somewhat important questions of 
law, and it will be convenient to dispose 
of them at the outset. 

On the question of jurisdiction reli- 
ance is placed for defendants 3'a and 
3-b on the decision of Pratt, J- in Pran^ 
lal V. Gokuldas (l). in which ho has held 
that the High Court of Bombay has no 
original jurisdiction to grant a declara- 
tion as to which out of two or more com- 
peting mortgagees is a prior mortgagee, 
when the property is situated, as here, 
outside Bombay. For the plaintiffs it 
is pointed out that in a suit by a puisne 
mortgagee, a prior mortgagee of property 
outside the jurisdiction was added as a 
party by Straohey, J*, in Sorabji v. Bat^ 
tonji (2) and the decision of Pratt, J., 
above was referred to with disapproval 
by Marten, C, J., in the course of the 
Full Bench decision in Hatimbhai v- 
Framroz Eduljee Dinshaw (3). 

It is, therefore, necessary for me either 

(1) A. I. B. 1923 Bom. 338. 

<2) [1898] 22 Bom. 701. 

<3) A. I. R. 1927 «om,278«=51'Bom,516(P.B.). 


to follow the view of Pratt, J., above and 
hold that I have no jurisdiction in res- 
pect of defendant 3-a and 3-b, or to give 
reasons for differing from him, as I am 
not bound by the decision of a single 
Judge sitting on the original side. It is 
a matter of surprise that a point of this 
importance has not been authoritively 
decided in Bombay and the practice 
settled once for all. 

The decision of Pratt, J., analysed 
proceeds on four grounds. He begins by 
expressing his disagreement with the 
decision in Yashvantrav Holkar v. 
Dadabhai Cursetji (4), which, after 
being overruled by a Bench of three 
Judges in India Spinning & Weaving Co. 
Ltd.,y. Climax Industrial Syndicate 
(5), has now been re-affirmed as good law 
by a Full Bench of seven Judges in 
Hatimbnai v. Framroz Eduljee Din- 
shaio (3) referred to above. 

Ground 2 is that a declaration 
as between parties between whom 
no privity of contract exists, has been 
held, as in the case oFEorris v. Chamb- 
res (6), to be outside the ordinary equit- 
able jurisdiction of the Courts of Chan- 
cery in England, and the same view is 
confirmed in this Court by Jenkins, C. J., 
in Vaghoji v. Camaji (7). 

Ground 3 of Pratt, J.. is that 0- 34, 
B. 1, under which defendants 3-a 
and 3-b are joined, is a rule of procedure 
“and not a rule that can be invoked in 
order to extend jurisdiction." Pratt, J., 
finally observes that (p. 673) : 

“The effect of my ’decision will lead to an 
anomaly, for whereas according to Holkar v. 
Dadabhai (4) each of the mortgagees may file 
a suit against the mortgagor and have their 
rights as between each of them and the mort- 
gagor determined in a suit in this Court, 
while the respective interests of the mort- 
gagees inter se cannot be so determined.” 

This, he thinks, is the necessary effect 
of the decision in Holkar v. Dadabhai 
( 4 ) and until that decision is reversed by 
the decision of a Full Bench, that 
anomaly must persist. In other words 
the decision of Pratt, J., is nob really re- 
concilable with the rule of law laid 
down in O. 34, R, 1 and with the deci- 
sion in Holkar v. Dadabhai (4). 

On the judgment generally, if I may 
say so with respect, it is difficult to 
resist the conclusion that Pratt, J.’s 

(4) [1890] 14 Bom. 353. ~ 

(6) A. I. R. 1926 Bom. 1=»50 Bom. 1 (P, B.). 

(6) [1861] 29 Beav. 246. 

(7) [1904] 29 Bom. 249=6 Bom. L. R. 958. 
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judgment is throughout coloured by his 
view that Holkar v. Dadabhai (4) is not 
good law* It is not, however, open to 
me to consider this view, as I am bound 
by the Eull Bench decision in Hatim- 
bhai y, Pramroz (3) where ih was held 
that a suit on a mortgage by a mort’ 
gagee, whether prior or puisne, is not 
primarily a suit for land under Cl. 12, 
Letters Patent, but is a suit for the 
recovery of a debt secured on land, which 
is only subject to sale for default of pay- 
ment. Again, under 0. 34, R. 1, all per- 
sons having an interest in the mortgage 
are necessary parties. The section directs 
that they “shall be joined**. Speaking 
for myself, if a suit between a mortgagor 
and mortgagee singly is not a suit for 
land within the meaning of Cl. 12, 
Letters Patent, it is difhoult to see why 
a suit between a mortgagor and different 
mortgagees, not separately but all to- 
gether, should thereby become a suit for 
land. Prima facie, it would still remain 
a suit for the recovery of debts in a cer- 
tain order, the land being only liable to 
sale in default of payment. 

Ground 2 of Pratt, J., is with regard 
to declaration. The case of Vaghoji 
V. Gamaji (7) as Jenkins, C. J., clearly 
pointed out, was a suit for a declaration 
of title to land outside the jurisdiction, 
and it was, therefore, held to be a suit 
for land and outside Cl. 12, Letters 
Patent. Similarly, the case of Norris 
v- Chambers (6), referred to by Pratt, J , 
was a case of a claim through the heirs 
of a deceased John Sadleir, one of the 
founders of the Anglo-Prussian Mining 
Co., against a Prussian subject for Prus- 
sian mines on a contract made outside 
the jurisdiction. It was held by the 
Master of the Rolls that the dispute 
must be governed by Prussian Law and 
decided by Prussian Courts and not ac- 
cording to English Law by the Courts of 
Chancery, which might thereby also pass 
a decree not executable by the English 
Courts with regard to Chancery prac- 
tice, I may be permitted respectfully to 
prefer the opinion of Marten, 0. J., at 
p. 645 of the Full Bench decision in 
Hatimbhai v. Framroz Dinshatv (3), 
referred to above,to the opinion of Pratt, 
J* In any case Cl. 12 does not itself 
except declarations between parties bet- 
ween whom there is no privity of con- 
tract. As for ground 3, if a rule of pro- 
cedure, such as 0. 34, R. 1, Civil P.C., 
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cannot be invoked to extend the 
jurisdiction, neither, it appears to mo^ 
can it be set aside to limit jurisdiction. 
And if separate suits as .between a mort- 
gagor on the one hand and a prior or 
puisne mortgagee on the other are 
within the jurisdiction, and the rule of 
procedure under O. 34, R. 1, enjoina 
that they should be amalgamated, it is 
difficult to perceive how jurisdiction is 
thereby extended. On the contrary, it 
appears to me that Pratt, J.*s view 
would limit, whereas the opposite view 
does not really extend jurisdiction. 

On the general canons of interpreta- 
tion and construction also, the inter- 
pretation of one law should not contra- 
vene the interpretation laid down of 
another. The interpretation of 01. 12,, 
Letters Patent, must not be such as ^ta 
contravene but, as far as possible should 
be consistent with 0. 34, R. 1. Pratt, J., 
himself admits that his interpreta- 
tion leads to a clear anomaly and in- 
consistency. For myself, for the reasons 
stated above, there appears no difficulty 
in giving effect both to 0. 34, R. 1, and 
to Cl. 12, Letters Patent, as interpreted 
by the Full Bench decision in Hatim- 
bhai V Framroz (3). 

For these reasons, with the utmost 
respect, I must differ from the view 
enunciated by Pratt, J. in Pranlal v, 
Gokuldas (1), and hold that a single suit 
between a mortgagor and prior and 
puisne mortgagees under Cl. 12 as laid 
down under O. 34, R. 1, is as compe- 
tent as separate suits would be. And 1 
agree, therefore, with the view implied 
by Strachey, J., in Sorabji y. Battonji 
(2), and with the opinion of Marten, C. 
J., in Hatimbhai v. Framroz (3) rather 
than the decision of Pratt, J., and hold 
on issue 1 that this Court haa 
jurisdiction to try this suit as against 
defendant 3-a and 3-b. The finding od 
issue 1 is, therefore, in the affirmative. 

On the second issue, viz., whether 
separate leave as against defendants 3a 
and 3b was necessary, leave was ob- 
tained in January 1927 against defen- 
dant 2, who had admittedly died in 
October 1926. As observed by Telang, 
J., in Bampartab Samruthroy v. Prem- 
sukh Chandamal (8), leave is a neces- 
sary and preliminary condition of juris- 
diction and must be obtained at the 
time the suit is 61 ei. Defendant 3 was 

(8) [1892] 15 Bom. 93. i 
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iilready dead before leave was obtained. 
Leave obtained in his regard was, there- 
fore, agrinst no person at ail, to use the 
expression of Mulla, J., in Bampratab 
V. Oavrishankar (9). Agreeing with this 
decision and the view of Candy, J., in 
Bampartab Samrathrai v. Foolibai (10) 
I am of opinion that the plaintiff should 
have obtained leave in respect of defen- 
dants d-a and 3-b, when they were 
nought to bo joined in February 1927. 

That leave has not been obtained. The 
Dnly further question is whether there 
bas been a waiver on the part of defon- 
iants 3-a and 3-b. It is to be noticed 
ihat the plea of jurisdiction or of leave 
vasnot raised by these defendants in 
iheir original written statement. At the 
most, they can only point to para. 2 of 
their counter-claim: 

“in the event of it being held that this Court 
has no jurisdiotion to entertain the dispute 
as to the priority of the mortgage.” 

The objection, therefore, to the place of 
suing has not ‘been taken at the earliest 
possible opportunity, as was necessary 
under S. 21, Civil P. C-, but only before 
the settlement of issues. On the other 
band, the counter-claim only mentions a 
somewhat vague condition foreshadow- 
ing a possible objection. On the whole, 
therefore, I hold, following the view in 
Moore v, Gamgee (11) and of Fletcher, J. 
,n King v. Secy, of State (12), that 
iefendants 3-a and 3-b have by their 
)mission to take the express plea in their 
written statement and by their conten- 
non waived the objection which would 
Dtherwise have been sustainable as to 
jhe absence of such leave under Cl- 12 
in their regard. 

My finding on issue 2, therefore, is 
that the plaintiff ought to have obtained 
leave under 01. 12, Letters Patent to sue 
iefendants 3-a and 3-b, but that these 
two defendants have waived their objec- 
tion to the place of suing, and therefore 
the finding on issue 2 is in the affirmative. 
(His Lordship then dealt with matter 
not material to the report). 

R m./r K. Order accordingly. 


(9) A. I, R. 1924 Bom. 109. 

(10) [18961 20 Bom. 767. 

(11) [1890] 25 Q. B. D. 244=59 L. J. Q. B. 
505=38 W. R. 669. 

(12) [1908] 35 Cal. 391=7 0. L. J. 441=12 0. 

W. N. 705. • 
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Rangnekar, J. 

Gulamhusain Lalji SayaTi— Plaintiff. 

V. 

Clara D'Souza — Defendant. 

Original Civil Jurisdiotion Suit No. 
1526 of 1928, D/- on 11th October 1928, 

^ (a) Transfer of Property Act, S. 8 — 
Holder in due course of promissory note is 
entitled to charge on property which his 
transferrer possesses. 

The legal iuoidents mentioned in S. 8 in* 
elude inter alia, where the property is a debt 
or actionable olaim, the securities therefor. 
A holder in due course of a promissory note 
is therefore entitled to the charge on any 
property which the transferrer of the pro-note 
may possess. [P 473 0 1] 

(b) Jurisdiction — Presumption is in favour 
of giving jurisdiction to highest Court. 

In questions of jurisdiotion the presum- 
tion is in favour of giving jurisdiotion to the 
highest Court: 8 All. 438^ 4 Bom. 624; 26 
Gal, 381 and 8 Bom. 348, Ref. [P 473 0 2] 

(c) Interpretation of Statues — Statute en- 
croaching on ordinary jurisdiction of Court 
must be construed strictly. 

The usual rule of interpretation of statute 
encroaching on the ordinary jurisdiction of a 
Court is that it must be construed strictly. 

[P 473 0 2] 

(d) Contract Act, S. 176 — Pledge — Cre- 
ditor has distinct right to proceed against 
property. 

In oases of a pledge the creditor has two 
rights which are concurrent and the right 
to proceed aginst the property is not merely 
accessory to the right to proceed against the 
debtor personally. For the pledgee may have 
a right to sue for the sale of property even 
in the absence of right to sue for a personal 
decree. The same principles apply to the 
case of hypothecation or mortgages of move- 
able property: 22 Cal. 21 and 27 Mad. 528 
(F.B.), Ref. [P 474 0 2] 

(e) Dekichan Agriculturists's Relief Act 
S. 11— Suit to enforce charge on property 
pledged does not fall under Cl. (w), S. 3, 
but under Cl. (x) and Court has jurisdic- 
tion even though defendant is agriculturist 
not residing in its jurisdiction. 

A suit to enforce a charge on property 
pledged does not fall under 01. (w), S. 3, 
but falls within the description of suits 
mentioned in 01. (x) of that section and even 
if the defendant is an agriculturist, staying 
outside the jurisdiction of the Oourt, the 
Oourt has jurisdiction to try the suit: 15 
Bom. 30, Ref. [P 475 0 2] 

Manekshaw for Wadia — for Plaintiffa. 
Makanji— ‘for Defendant 
Judgment. — The plaintiff is the 
holder is due course of a promissory note 
dated let September 1927, executed by 
the defendant in favour of one Laduok. 
It appears that there were monetary dea- 
lings between Laduok and the defen- 
dant, an account in respect of which 
was made up on let September 1927, 
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and a sum of Bs. 1,784 was found dtie 
by the defendant to Laduok. The de- 
fendant is the owner of Buiok Oar 
No. Bom. Z 6391, and at the time of 
the first loan to her she agreed to mort- 
gage the said oar and execute a regular 
indenture of mortgage in favour of 
Laduok to whom she handed over the oar 
also at the same time as security for the 
loan. At the time the promissory note 
in suit was executed Laduok handed back 
the said car to the defendant, to ply 
the same as her agent till repayment 
of the amount for which the car had 
been handed over to him as security. 
The defendant at that time acknow- 
ledged in writing that the car continued 
to be mortgaged to Laduok and also 
agreed to execute a formal mortgage deed 
in respect thereof, and to keep and ply 
the car in Bombay and transfer the same 
to Laduok whenever called upon by him 
to do so. She further agreed not to sell 
or assign the oar before paying off the 
debt. Since the assignment of the pro- 
missory note to the plaintiff, the plain- 
tiff has paid Es. 216 on 16th March 
1923, as premium for the renewal of the 
insurance of the car. 

The first defence to the suit is that 
the defendant is an agriculturist within 
the meaning of the Dekkhan Agricul- 
turists’ Belief Act and that this Court 
has no jurisdiction to try the suit. 

The defence on the merits is that the 
plaintiff is not a holder in due course. 
The defendant admits the dealings bet- 
ween herself and Laduck, and admits 
that she agreed to hypothecate the car 
to Laduok to secure the money due to 
him. She alleges that when she handed 
over the oar to Laduok the latter 
agreed to pay her Bs. 4 every day 
and agreed to credit the balance of 
the net income in her account with him. 
She further alleges that Laduok failed 
to carry out the agreement and pressed 
for payment, and therefore, as a result 
of great pressure brought on her by 
Laduok and as a result of representa- 
tions made to her by Laduok’s agent, 
she passed the promissory note in suit on 
Ist September 1927, in favour of Laduok. 
She alleges that she passed the said 
promissory note only on the condition 
that a statement of accounts in detail 
would be given to her, and that Laduok 
and plaintiff have failed and neglected 
to give an account of the income of and 
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disbursements on the oar in spite of 
repeated demands made by her. She 
further alleges that the oar was in good 
condition when she handed it over to 
Laduok, and when Laduok returned it 
to her, she found the oar to be damaged 
and had to take it to a garage for repairs, 
and she, therefore, charges Laduok with 
negligence, and reserves her right to 
sue him for damages. She does not 
deny that the oar was insured, but states 
that the plaintiff was not entitled to 
insure the oar. Finally, she states that 
on proper accounts being taken a much 
smaller sum, if at all, would be fonnd 
due by ^^he defendant to the plaintiff, 
and she prays for accounts being taken 
of the transactions between herself and 
Laduck, and states that she is ready and 
willing to pay any sum that may be 
found lawfully duo by her as the result 
of taking such accounts. 

The suit came on before me as a short 
cause. In answer to the dofendant’s 
plea of being an agriculturist, the learned 
counsel who then appeared on behalf of 
the plaintiff contended that oven if the 
defendant was an agriculturist within 
the meaning of the Dekkhan Agricul- 
turists’ Belief Act, the suit can lie 
in this Court as admittedly the cause 
of action has arisen within the jurisdic- 
tion. This contention was based on 
S. 3, Dekkhan Agriculturists* Belief Act, 
and it was argued that the suit fell under 
01. fx) of that section. On behalf of the 
defendant it was argued that the suit 
fell under 01. (w), 8. 3, Dekkhan Agri- 
culturists’ Belief Act. I adjourned the 
suit for further arguments as the point 
raised was not free from doubt. It was 
agreed that the point should be treated 
as a p»’eliminary point. At the adjour- 
ned hearing I had the benefit of a further 
argument from the learned counsel ap- 
pearing for the parties. 

The precise question which I have to 
decide is not covered by authority. 

The following facts appear from < the 
pleadings. The plaintiff’s claim is in 
respect of moneys under a promissory 
note passed by the defendant and to en- 
force his charge on the oar pledged to 
Laduok. He prays for a declaration that 
there is a valid charge in his favour 
on the oar to the extent of the amount 
due to him. The plaintiff further prays 
for the appointment of a receiver, and 
that the car may be sold by and under 
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the direotioas of the Court, and the sale 
proceeds applied towards the paymeat 
of the plaintiff’s claim. In para. 4 of the 
written statement the defendant admits 
what she calls an agreement of hypothe- 
cation in favour of Laduck but in para. 5 
she admits that the car was hypothe- 
cated to him. In her writing of Ist 
September, she states the oar continued 
to be moatgaged to Laduck. It seems to 
mo on the correspondence, the promis- 
sory note and the pleadings that the 
transaction between the plaintiff and 
the defendant was one of pledge. If 
then the plaintiff is a holder in duo 
course, ho is undoubtedly entitled to a 
charge on the said oar and to enforce 
the same against the defendant. Under 
S. 8, Transfer of Property Act, a 
transfer of property passes forthwith 
to the transferee all the interest 
which the transferrer is then capable 
of passing in the property, and in the 
legal incidents thereof. Such incidents 
include inter alia, whore the property is 
a debt or other actionable claim, the 
securities therefor but not arrears of 
interest accrued before the transfer. 
Therefore, the suit in substance is to 
recover moneys due under a promissory 
note and to enforce the charge which un- 
doubtedly the plaintiff has, if his allega- 
tions are true, on the oar by sale thereof. 

The difficulties of a logical construction 
of some of the provisions of the Dekkhan 
Agriculturists’ Belief Act have now al- 
most become proverbial, added to which 
the point I have to decide is not specifi- 
cally covered by authority. The precise 
question which arises for determination 
is, whether the suit falls within the des- 
criptions of suits referred to inCl,(w) 
or 01. (x), S. 3, Dekkhan Agriculturists’ 
Relief Act. The descriptions of suits re- 
ferred to in Cl. (w) are the following ; 

“(a) suits for the recovery of money alleged 
to be due to the plaintiff; 

(b) on account of money lent or advanced 
to, or paid for, the defendant; or 

(c) as the price of goods sold; or 

(d) on an account stated between the plain- 
tid and defendant; or 

(e) on a written or unwritten engagement 
for the payment of money not hereinbefore 
provided for.** 

Then comes Cl. (x) which run*’ as fol- 
lows : 

** 8 uits for recovery of money due on con- 
tracts other than the above and suits for rent 


or •for moveable property, or for the value of 
such property, or for damages ” 

Section 11, Dekkhan Agriculturists’ 
Belief Act, states that every suit of the 
description mentioned in S. 3, Cl (w), 
may, if the defendant, or when there are 
several defendants, one only of such de- 
fendants is an agriculturist, be instituted 
and tried in a Court within the local 
limits of whoso jurisdiction such defen- 
dant resides, and not elsewhere. 

But for the provisions of the Dekkhan 
Agriculturists* Belief Act, there can be 
no doubt that this Court has jurisdiction 
to try the suit. In questions of jurisdic- 
tion the presumption is in favour of 
giving jurisdiction to the highest Court: 
see Amanant Begam v. Bhajan Lai (l). 
In Tulsiram Dhunjee v. Vtrbussapa (2), 
West, J., observed (p. 629) : 

“The jurisdiction of a superior Court cannot 
be taken away, except by express words or 
necessary implication.'* 

In Brohmo Dutt v. Dharmo Das Ghose 
(3) Sir Francis W. Maclean, C. J., ob- 
served (p. 388) : 

*‘W 0 must read the language of the legis- 
lature if we can, so as to make it harmonize, 
and not conflict, with the general law, though 
remembering at the same time that the office 
of the legislature by its legislative acts is to 
define, and even alter, the law.** 

In Shiaram Udaram v. Kondiba 
Muktaji (4), West, J., observed as fol- 
lows (p. 346) : 

“In construing Act 1 of 18G8 (General 
Clauses Act), and Act 22 of 1882 (an Act to 
amend the Dekkhan Agrioulturists* Relief Act) 
together with the Code of Civil Procedure we 
must ascribe to the legislature, as far as pos- 
sible, the oongruity of thought necessary for 
making its enactment work harmoniously 
together as a system. * 

It is clear that the usual rule of inter- 
pretation of statutes is that a statute en- 
croaching on the ordinary jurisdiction of 
a Court must be construed strictly. 

Now a careful consideration of the ap- 
parent scheme of the Act would show that 
suits mentioned in Cl. (w).are of a pecu- 
niary character arising out of contracts 
whether written or unwritten. Then 
Cl. (x) refers to certain other suits and 
thereafter suits with regard to mortgages 
of immovable property and redemption 
etc., are mentioned in Cls. (y) and (z). 
The scheme seems to me to be, first, 
pecuniary claims in respect of which a 
decree for the payment of money only can 

'117118861 8 All. i38^(l886rArwrN7U6 

( 2 ) [1880] 4 Bom. 624. 

(3) [1898] 26 Oftl. 381=3 C. W. N. 468. 

(4) [1884] 8 Bom. 340. 
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be passed (01. w) ; secondly, claims in 
which, in addition to a decree for pay- 
ment of money, some other relief, e.g., 
sale or declaration, may be granted 
(01. X ) ; and, thirdly, claims arising 
under mortgages of immovable property 
(Ols. y and z). 

It will be observed that suits men- 
tioned in 01. (x) are suits for the re- 
covery of money due on contracts other 
than the above, that is to say, other than 
those mentioned in 01. (w). These words 
‘ other than the above’* are to my mind 
very important. 

Looking to the frame of the plaint in 
this case, in my opinion, it is not within 
01 (w), the words of which contemplate 
a suit for money either simpliciter or 
primarily and substantially. The pres- 
ent suit is something far more than that 
and very different from it. It is a suit 
not only to recover money but to enforce 
a charge on property pledged or hypothe- 
cated and is respect of which the defen- 
dant agreed to execute a regular deed of 
mortgage. I am led to this conclusion 
by the scheme to be found from the pro- 
visions of 8. 3 and by the expression 
“contracts other than the above'* to bo 
found in Cl. (x). In Chap 3, in which 
S 11 occurs there is some indication as 
to the intention of the legislature on 
this question. S. 16 runs as follows ; 

“Any agriculturist may sue for an account 
of money lent or advanced to or paid for him 
by a creditor, or due by him to the creditor as 
the price of goods sold, or on a written or un- 
written engagement for the payment of money 
and of money paid by him to the creditor, 
and for a decree declaring the amount, if any, 
still payable by him to the creditor 

Section 17 says ; 

“A decree passed under S. 16 may, besides 
declaring the amount due, direct that such 
amount shall be paid by instalments, with or 
without interest ; and when any such decree 
so directs, the plaintiff may pay the amount 
of such decree, or the amount of each instal- 
ment dxed by such decree, as it falls due, into 
the Court, in default whereof execution of the 
decree may be enforced by the defendant in 
the same manner as if he had obtained a de- 
cree, in a suit to recover the debt.” 

It is clear that the transactions men- 
tioned in these sections are the same as 
those mentioned in S. 3, 01. (w). A com- 
parison of the words in S. 16 with those 
in Cl. (w) shows clearly that the debts 
in respect of which an account may bo 
sued for are those not secured by mort- 
gage, and it is only in respect of such 
debts that S. 17 authorizes an order for 
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payment by instalments. In Shankar* 
appa V. Danappa (5) the question arose 
whether in the case of a mortgage decree 
instalments could be granted under S. 20, 
Dekkhan Agriculturists’ Relief Act. The 
Court observed as follows : 

“Comparing the words of S. 16 with the 
words of S. 3, Cl, (w), it is clear that the debts 
in respect of which an account may be sued 
for, are debts not secured by mortgage, and 
that it is only in respect of such debts that 
S. 17 authorizes an order for payment by in- 
stalments.” “The words, ‘decree passed 
against an agriculturist in S. 20, Act 17 of 
1879, mean a decree passed against an agri- 
culturist personally, and do not include a de- 
cree for the recovery of money by the sale of 
mortgaged property.” 

Reference was made to the provisions 
•of S. 210 of the old Civil P. C., cor- 
respondig to O. 20, R. 11, of the present 
Code, the words being “decree for the 
payment of money. 

It seems me to that suits falling within 
Cl. (w) are suits where decrees for pay- 
ment of money or what are ordinarily 
known as money decrees only can be 
passed, and not suits in which one of the 
reliefs would be by sale of property. If 
it had been intended that in oases of 
pledge or hypothecation or mortgage of 
moveable property an agriculturist should 
have the benefit of instalments or an ac- 
count, it may reasonably be supposed 
that Ss. 16 and 17 would have been made 
applicable to suits under Cl. (x) but the 
wording of S. 16 shows it is not so. This- 
distinction is pointed out by Melvill, J , 
in the case I have referred to. 

Under S. 176, Contract Act, the pled- 
gee has a right to bring a suit against 
the pledgor upon the debt or promise, 
and retain the goods pledged as a col- 
lateral security; or he may sell the thing 
pledged in giving the pledgor reasonable 
notice of the sale. 

It is clear under the law applicable to 
oases of a pledge that the creditor haj 
two rights which are concurrent, and th( 
right to proceed against the property 
pledged is not merely accessory to th( 
right to proceed against the debtor per- 
sonally. For the pledgee may have £ 
right to sue for sale of the property ever 
in the absence of a right to sue a for per- 
sonal decree. 

The same principles would apply tc 
the case of hypothecation or mortgages oi 
moveable property. 

“(sT [1881] 5":B^.'6bI.~^ 
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In Nim Chand Bahu v. Jagahandhu 
Ghose (6), the same priaoiples were laid 
down. This was a suit ou a pledge of 
certain moveable property made in res- 
peot of a loan of money on 10th February 
1887. The suit was instituted on 14th 
December 1891. The plaintiffs prayed 
for a decree for the money lent against 
the defendant personally and also that 
the charge might be enforced against the 
article pledged. It was held that so far 
as the prayer for a personal decree was 
concerned the suit was governed by 
Art. 57, Sch. 2, Lim. Act, and was barred 
but so far as the plaintiff sought to en- 
force his charge against the property 
pledged the suit fell not within that 
article but within Act. 120 of the same 
schedule and was therefore not barred. 
In the judgment the following observa- 
tions occur (p. 23) : 

“There can be no doubt that when moveable 
pro3erty ig pledged to a person for money lent 
he acquires a special property therein : he has 
a charge upon it for the satisfaction of the 
loan advanced, and he is entitled, under 
S. 176, Contract Act, either to bring a suit 
against the owner upon the debt or promise, 
retaining the goods pledged as collateral secu- 
rity, or he may sell the things pledged upon 
giving reasonable notice of the sale. And 
when he brings a suit for the purpose of a 
declaration of his right to sell the article 
pledged for the satisfaction of his claim, the 
suit is one to enforce his charge upon the 
said articles. 

The same principles were laid down, 
and the Calcutta case followed, in Maha- 
linga Nadar v. Ganapathi Subhien (7). 
It was further pointed out in this case 
that in the case of hypothecation or 
mortgage of moveable property the same 
principles would apply. 

Therefore, the claim of a pawnee to re- 
cover moneys advanced by him by sale 
of property pledged is a claim to enforce 
his charge upon the property. 

In Kashiram Mulchand v. Hiranand 
Suratram (8) it was held by Mr. Bird- 
wood, J., that a suit for redemption of a 
chattel is one falling under Cl (x), S. 3, 
Dekkhan Agriculturists’ Belief Act. If 
then a suit for redemption of a chattel 
does not fall under Cl. (w), S. 3, but falls 
under 01. (x), it is difficult to see why in 
the converse case where the mortgagee 
or pledgee files a suit to enforce his 
charge upon the property mortgaged or 

(6) [1094] 22 Cal. 21. 

(7) [1902J 27 Mad. 528 (P.B.). 

(8) [1890] 15 Bom. 3t. 


pledged it should not fall under the same 
clause. 

I think, therefore,* the suit does nol 
fall within Cl. (w), S. 3, Dekkhan Agri- 
culturists' Belief but falls withir 
the description of suits mentioned ir 
Cl. (x) of that section, and even if the de- 
fendant is an agriculturist this Court haj 
jurisdiction to try the suit. I am led tc 
this conclusion by the apparent schem( 
to be inferred from the provisions of th( 
section and particularly by the expres 
sion “contracts other than the above” tc 
be found in Cl. (x). 

As pointed out by Lord Macnaughten 
in Mt. Bachi v. Bichchand (9), the Dek- 
khan Agriculturists' Belief Act gives 
extraordinary relief in certain particular 
cases specified in the Act, and there is 
no reason for extending the same. 

R.M./R.K. Order accordingly . 

(9) [1911] 8 A. L. J. 105=9 I. 0. 393=21 
M. L. J. 89 (P.O.). 
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Kemp, J. 

Narsi Tokersey & Co.— Plaintiffs. 

V. 

Sachindranath Gajanan Gidh {No. 2) 
and another — Defendants. 

Original Civil Jurisdiction Suit No. 199 
of 1929, Decided on 5th March 1929. 

(a) Guardians and Wards ^ct (1890). 
S. 3--*High Court has inherent jurisdiction 
to appoint guardian of person and property 
of minor even though he is member of joint 
Hindu family. 

Section 3 of the Act provides that nothing, 
in that Act shall derogate in any way from 
the jurisdiction of the High Court. The High- 
Court therefore has the iuherent jurisdiction 
in a proper case to appoint guardian of person 
and property of the member of a joint Hindu 
family so as to prolong his period of minority 
notwithstanding the provision in the Guar- 
dians and Wards Act forbidding appointment 
of guardian of a minor in a joint family where 
there is any adult coparcener alive : 32 Mad, 

139; 30 Bom. 152; 25 All, 407 (P.O.); 19 Bom. 
96 and 25 Bom, 353, Ref, [P 477 C 1] 

(b) Majority Act (9 of 1875), S. 3— Sec- 
tion does not state that minor must have 
separate property before guardian can be^ 
appointed — Section if construed as it stands 
extends minority where guardian of pro- 
perty is appointed. 

There is nothing in S. 3 which states shat 
the minor must have separate property before 
a guardian of it can be appointed. The sec- 
tion is to be construed as it stands and it 
clearly states that the minority is extended! 
to the completion of twenty-first year when 
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the guardian of property of the minor has 
been appointed : 25 All, 407; (P.O.)« Bef, 

[P 477 0 1, 2] 

Makanji Mehta and Mulla—iov Plff. 

Kania and Bhagvati — for Defendant 1. 

Facts. — Defendant l*s father and his 
brother were members of a joint Hindu 
family owning two immovable properties 
at Girgaum Eoad and Pioket Road. De- 
fendant 1 was sued as a major. 

On a petition from the father for his 
appointment as guardian of property of 
his minor sons, the Chamber Judge 
passed the order and appointed him the 
guardian of the property of the minors. 

The following issues were put down 
for trial : (i) Whether defendant 1 by 

reason of the appointment of guardian 
of his property under the inherent juris- 
diction of this Court is a minor? and (2) 
what is the date of defendant I’s birth ? 

Judgment. — (After stating facts and 
issues, the judgment proceeded). The 
date of birth of defendant 1 shows that 
at the date of the institution of this suit 
defendant 1 was over the age of eighteen 
years and under the age of twenty-one 
years and the position is the same today. 
The plaintiffs contend that the appoint- 
ment of the father as guardian of the 
property of these minor sons under the 
inherent jurisdiction of this Court is not 
the appointment of a guardian of the 
property of the minor under S. 3, Majo- 
rity Act (9 of 1875), because no appoint- 
ment of the guardian of the property of 
a minor coparcener can be made, where 
there are adult coparceners, as the minor 
has only an undivided interest in the 
joint family property. In other words, 
they say that S. 3, Act 9 of 1875. con- 
templates the existence of separate pro- 
perty of the minor to which the guardian 
must be appointed. 

I will first deal with the case law on 
the point. There can bo no doubt that 
under the Guardians and Wards Act 8 of 
1890 no guardian can be appointed of a 
minor coparcener’s interest in the joint 
family property where there is any adult 
coparcener alive. This has been laid 
down in the oases of Kajikar Lakshmi 
V. Maru Devi (1), Bindaji v. Mathura^ 
hai (2) and the Privy Council case of 
O harib-ul-lah v. Khalak Singh (3). In 

(1) [i90S] 82 Mad. 189=1 I. 0. 999=4 M. L. 

T. 462. 

(2) [1905] 30 Bom. 152=7 Bom. L. R. 809. 

(8) [1908] 25 All. 407=30 I. A. 165=8 Sar. 

483 (P.O.). 


the Privy Council case a certificate of 
guardianship which was throughout the 
case assumed to be of the property was 
granted under S. 8, Act 40 of 1858, to the 
mother as guardian of a minor copar- 
cener and the judgment of their Lord- 
ships which was delivered by Sir Arthur 
Wilson states as follows (p. 170 of 30 
I. AX : 

“It has been well settled by a loncj series of 
deoisions in India that a guardian of the pro- 
perty of an infant cannot properly be ap- 
pointed in respect of the infant’s interest in 
the property of an undivided Mitakshara 
family. And in their Lordships’ opinion those 
decisions are clearly right, on the plain 
ground that the interest of a member of such 
a family is not individual property at all, and 
that therefore a guardian, if appointed, would 
have nothing to do with the family property.” 

Now the certificate in that case was 
granted under Act 40 of 1858 which was 
succeeded by the Guardians and Wards 
Act 8 of 1890. But it is to be noted that 
later on in their judgment at the same 
page of the report their Lordships, in 
dealing with the question of the certi- 
ficate granted to another of the respon- 
dents who was also a coparcener but 
concerning whose age there was some'' 
doubt, state (p. 170 of 30 I, A.). : 

“If ib be true that the respondent’s mother 
was appointed guardian of respondent 2 as 
well as of the third (as seems to have been 
assumed in India), that appointment might 
under Act 9 of 1875. S. 3, have the effect of 
prolonging the minority of that respondent 
until he attained twenty-one.” 

Therefore their Lordships expressed 
the opinion that although the certifi- 
cate of guardianship was granted under 
Act 40 of 1858 the construction of S. 3, 
Majority Act 9 of 1875, might have the 
effect of prolonging the period of mino- 
rity notwithstanding that in fact a guar- 
dian could not properly be appointed 
under Act 40 of 1858 of a minor copar- 
cener’s interest in the joint family 
property. 

Farther, the cases show that where 
the guardian is appointed under the in- 
herent jurisdiction of the High (Jourt 
such an appointment is valid. In re, 
Jagannath Bamji (4) Starling, J., hold 
that the High Court had power to appoint 
guardian of the person and property of 
minor coparceners whether such minors 
possessed property or not. He states 
(p 98): 

There is no doubt that the Court of Chan- 
cery has always had the power of appointing 
guardians to infants on a proper case being 

(4) [1898] 19 Bom. 96s 
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made out, whether suoh infanta have property 
or not : see In re, Spence (5), In re, Fynn,(6)-- 
though it ia ordinarily not neoessary for a 
Court to interfere in oases where there is no 
property : Wellesley v. Duke of Beaufort (7). 
This power was possessed by the Supreme 
Court of Bombay under its charter, and was, 
amongst other powers, preserved to the High 
Court by the 24 and 25 Viet., o. 134, S. 9; and 
the Guardians and Wards Aot 3 of 1890 also 
reserves the same power to the High Court.'* 

Indeed* S. 3, Guardian and Wards Aot 
provides that nothing in that Aot shall 
derogate in any way from the jurisdio- 
tion of the High Court. The High Court, 
therefore, has in a proper case the juris- 
diction which the Court of Chanoery 
possessed to appoint guardians of the 
person or property of minors. Then, in 
the case of In re, Manilal Hurgavan (8) 
our own Appeal Court held that under 
its general jurisdiction the High Court 
had power to appoint a guardian of the 
property of a minor who ia a member of 
a joint Hindu family and where the 
minor’s property is an undivided share 
in the family property. In that case the 
inherent jurisdiction was exercised in 
order to effect a sale of the family pro- 
perty and the Court considered it a 
proper case for the appointment for the 
reasons given by Sir Lawrence Jenkins, 
C. J., at p. 357 of the report. I, there- 
fore, hold that the High Court has juris- 
diction to appoint a guardian of the un- 
divided share of a minor coparcener where 
there are no adult coparceners in a joint 
Hindu family. 

Turning to S. 3, Majority Act, the 
words of the section merely exclude from 
the definition of a guardian one who is 
appointed as guardian for a suit within 
the moaning of Chap. 31, Civil P. C. 
There is nothing in the section which 
states that the minor must have separate 
property before a guardian of it can be 
appointed. It is my duty to construe the 
section as it stands and it clearly states 
that the minority is extended to the 
completion of the twenty-first year when 
a guardian of the property of the minor 
has been appointed. Nor would it bo 
expedient for the Court to hold an in- 
quiry in every case where a guardian of 
the property of a minor was appointed 
whether in fact the minor had separate 

(5) [1847] 2 Phil. 247=11 Jar. 399=»16 h.J. 

Oh. 809. 

(6) [1848] 2 De G. & Sm. 457=13 Jar. 483. 

(7) [1827] 2 Russ. 1. 

(8) [1900] 25 Bom.^5d=:3 Bom. L. B. 411. 


property* I, therefore, hold that the 
period of minority, so far as defendant 1 
in this suit is concerned, was extended 
to the completion of his twenty-first year. 

Finallyi it has been pointed out now 
that in Suit No. 2773 of 1926 which was 
a partition suit filed on 29th November 
1926, by the present defendant I’s bro- 
ther against his father and the present 
defendant 1, the plaintiff in that suit was 
under the ruling which I have now given 
also a minor at the date of the institu- 
tion of that suit. But the answer to 
that appears to me to be that the plain- 
tiff in that suit, who is now defendant 2 
in this suit, completed his twenty-first 
year in January 1927 and adopted the 
proceedings in that suit and continued 
them. And here I may refer to the 
Privy Council case of Oharib-uUlah v. 
Khalak Singh (3), which I have already 
referred to, where the point in the pas- 
sage that 1 last cited from the judgment 
of their Lordships is met by them in the 
following terms (p. 171 of 30 7. A.) : 

to this it seema sufQioiont to say thatr 
reapondant 2 ia now of full age and able to 
bring his oase before the Court; that at the- 
time of the mortgages in question he was of 
fall age according to the general Hindu law; 
that he executed the mortgages himself as a 
person of full age; and that if there were any 
grounds for exempting him from liability, it 
was for him to shew them, which he has 
failed to do so." 

This is a very similar position to the 
position of the plaintiff in suit No. 2773’ 
of 1926. Nor would the plaintiff’s posi- 
tion in that oase have been different if 
a next friend had been appointed for him 
in his place because the questions in that 
suit wore questions of law and wora 
fully argued for him. I may state that 
in his reasons for his order dated 19th 
March 1928, the learned Chief Justice also, 
adopted the view that the plaintiff in Suit 
No. 2773 of 1926 had adopted and con- 
tinued the proceedings in that suit after 
completing his twenty-first year. 
therefore, answer issue 1 in the affirm* 
ative. 

I appoint Mr. Fahey guardian of de* 
fendant 1 for the suit. Liberty to the* 
plaintiffs to amend the plaint by des- 
cribing defendant 1 as a minor and bring, 
ing on record Mr. Fahey as his guardian 
ad litem. Mr. Fahey appointed guardian 
ad litem for defendants 3 and 4. The 
defendants waive service of the service^ 
of summons. Written statement to be^ 
filed by 26th March 1929,^ affidavit ofi 
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dooucnents by the second proximo, in- 
spection forthwith thereafter and hearing 
on llth April 1929, subject to part heard 

The plaintiffs to pay the costs of the 
trial of these two issues. 

r.m /r.K. Order accordingly . 

A. I R. 1929 Bombay 478 

Marten, C. J. and Patkar, J. 

Kershaji Dhanjibhai — ‘Defendant 1— 
Appellant. 

‘ V. 

Kaikhushru Kolhahhai and others — 
Respondents. 

First Appeal No. 98 of 1926, Decided 
on 18th January 1929. 

(a) Succesfion Act (39 of 1925), S. 59-- 
Land in British India is governed by lex loci. 

Land in British India is govorned by the 
law of British India as lex loci and not by the 
law of the domcile of the temporary owner. 

[P 479 0 1] 

(b) Civil P. C , O. 40 — Receiver is not 
judicial officer and cannot also act as such. 

Receiver appointed by Court is not a judi- 
cial officer. He is merely a custodian of pro- 
perties by order of the Court. In that capa- 
city it may be his duty to institute suit on 
behalf of the estate but it cannot be that any 
such officer can act as a Judge in the Court in 
which the suits are instituted. [P 479 C 2] 

(c) Bombay High Court Rules (Original 
Side)— Commissioner and Master of Equity 
are judicial officers. 

In Bombay, Commissioner and Master of 
Equity on the original side are judicial officers 
taking the place of a Judge. [P 479 C 2] 

(d) Civil P. C., O. 26 — Commissioner 
cannot be authorized to investigate as to 
heirs and properties of deceased in adminis- 
tration suits. 

There are certain limited powers in the Civil 
p. C., under which the Judge can delegate to 
the Commissioner or otherwise certain investi- 
gations but they do not include enquiries as 
to the heirs and the properties of the deceased 
in an administration suit. [P 479 C 2] 

Jayakar aod i?. J, Thakor — for Ap- 
pollant. 

II, G.Goyajee and H, V. Divatia — for 
Respondents. 

Marten, C. J. — This is a most un- 
happy example of the possibilities of liti- 
gation in India. The suit began 17 years 
ago in 1911, and we aro yet at an appeal 
from a preliminary decree The suit was 
one for the administration and division 
of the estate of one Dhanjibhai 'who died 
in 1901. The parties are all Parsis. The 
voluminous pedigree shown in para. 2 of 
the plaint examplihes that the parties 
alleged to be interested are very nume- 
rous. Defendant 1 contends that even 
that list is not enough, and that there 
ought to be 10 or 11 parties added, and 


he has accordingly set up a rival pedigree* 
Naturally with such a large number of 
parties the litigation is delayed. Bat 
apart from that the parties spent the 
first two years of litigation in raising 
technical points as to parties and so on, 
and in that way they succeeded in liti- 
gating for many years without the 
slightest practical result. 

The real contest in the case is as to 
the position of defendant 1. If the 
plaintiff's pedigree be looked at he will 
be found as the son of Pestonji, a brother 
of the deceased Dhanjibhai. Accordingly 
as a coheir he would in any event claim 
some share. But his real claim is in 
effect adverse to the estate. Ho claimed 
to be the adopted son of Dhanjibhai and 
to have acquired by adverse possession 
or otherwise the whole of the property 
either before the death of Dhanjibhai or 
at any rate by the date of the suit in 
1911. Consequently, in this administra* 
tion suit, there is, so to speak, a double 
action going on viz , one. as between the 
beneficiaries of Dhanjibhai including de- 
fendant 1, and another between Dhanji- 
bhai's estate and defendant 1, who is 
claiming adversely. If only Dhanjibhai 
had left a will, the difficulties would 
have been solved, and defendant 1 would 
at once have been put to his elec- 
tion either to claim under the will or 
against it. But for the moment it seems 
to mo thit he cannot be put to his elec- 
tion. At any rate, that point has not so 
far been raised in the case. 

Now I come to a most curious circum- 
stance, and it is this that though defen- 
dant 1 put forward his plea of adverse 
possession under two branches, namely, 
(1) at Dhanjibhai’s death, and (2) at the 
date of the suit, yet the lower Court only 
decided against him .on the first branch, 
and did not hoar the second branch not- 
withstanding that defendant 1 put in a 
formal purshis asking for that issue to 
be determined. As regards the first 
branch the issue was in a wide form. 
Defendant 1 does not now contend that 
at Dhanjibhai’s death in 1901, defen- 
dant 1 had acquired a prescriptive right. 
That claim is now specifically abandoned 
at the Bar. 

But what defendant 1 !doe3 claim be- 
fore us is that he had a right by adverse 
possession at the date of the suit in 1911. 
For that purpose ho relies on Arts. 142 
and 144, Dim. Act. Fq^^ther, ho contends 
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that in order to take advantage of the 
requisite period, namely, 12 years, he 
will oontend that his adverse possession 
began prior to the date of Dhanjibhai’s 
death although it did not crystallize into 
an absolute right at his death. For the 
respondents it is frankly and fairly oon- 
oeded that the learned Judge has left this 
point open. That being so, we are forced 
to take §teps to see that the point is 
properly adjudicated on. This involves, 
I think, a special inquiry. 

This brings me to the next important 
part of the case, namely, the order the 
Judge actually made. I say this, because 
although the memorandum of appeal 
raises some 31 objections to the preli- 
minary decree, counsel for the appellant 
has not pressed a large number of them 
as they are really unarguable. I accord- 
ingly appreciate counsers statement that 
although the lower Court found in his 
favour that in the Baroda State whore 
the parties were domiciled, the custom 
of adoption did prevail among the Parsis, 
yet it also held that this custom would 
not prevail in British India as regards 
immovable property situate there. It is 
elementary international law that the 
law which governs the land of a particu- 
lar nation is the law of that nation. 
Consequently, land in British India is 
governed by the law of British India as 
the lex loci and not by the law of the 
domicile of the temporary owner. It 
follows, therefore, that, having regard to 
the law of Britisn India and the statu- 
tory provisions which govern succession 
amongst Parsis, it is abundantly clear 
that there is no room in the law of 
British India for such a custom amongst 
the Parsis as is now put forward. Aocord- 
iuglyi the bulk of the points taken in 
appeal by the appellant must fail. 

But as regards the order which the 
learned Judge made, two mistakes have 
been pointed out. For some reason, 
which I do not altogether understand, 
the learned Judge, notwithstanding his 
experience, has appprently classed the 
receiver with the Commissioner. Further, 
he has overlooked the fact that there is 
no jurisdiction to delegate to any com- 
missioner certain matters like an in- 
quiry as to heirs, because there is no 
power in that respect in the Code. His 
order directed certain inquiries to be 
made and certain accounts taken, and it 
proceeded • 


It is further ordered that Mr. Gulabbhai 
M. Dasai be and is hereby appointed receiver 
in the suit for the purpose of the above in- 
quiries who shall take all the necessary steps 
in the said behalf, and certify the result to 
this Oourt on or before 15th January 1025." 

Now there are certain limited powers 
in the Civil Procedure Code under which 
the Judge can delegate to the Commis- 
sioner or otherwise certain investigations, 
but they do not include any of enquiries 
Nos. (l), (2) and (3). Still loss has a 
receiver got anything to do with in- 
quiries of that sorb. In England a Master 
in the Chancery Division, and in Bombay 
the Commissioner and Master in Equity 
on the original side, are judicial officers 
taking the place of the Judge. A receiver 
on the other hand is not a judicial 
officer. He is merely a custodian of pro- 
perties by order of the Court. In that 
capacity it may be his duty to institute 
suits on behalf of the estate in the Court 
of the Judge. It is unthinkable that any 
such officer should also be the Judge in 
the Court in which the suits are insti- 
tuted. 

Nor on the other hand has there been 
any prior order appointing a receiver in 
this suit. As to whether a receiver 
should now be appointed, it was faintly 
argued that he should. Bub this litiga- 
tion has been going on for some 17 years. 
If a receiver in the ordinary sense of the 
word, namely, a receiver of the property, 
has not been found necessary for 17 
years, I do not think that the present 
moment is one for appointing a receiver 
either on the ground of equity or other- 
wise. If we did so, what would at once 
happen would be a contest as to whether 
certain properties claimed by the receiver 
were the property of defendant 1 by 
adverse possession or otherwise. There- 
fore, no useful object could bo gained by 
our now proceeding to appoint a receiver 
of the estate. 

Further the learned Judge only ap- 
pointed what he called a receiver for the 
purpose of the inquiries. I do not road 
this order as having appointed anybody 
a receiver in the ordinary proper mean- 
ing of that word. What the learned 
Judge seems to have done is, by a slip 
of the pen, to have written the word 
“ receiver ’* instead of the word “ Com- 
missioner. ** But unfortunately oven 
if that is the explanation, he had no 
power to appoint a Commissioner to 
make these inquiries 
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It follows, therefore, that the order 
most be varied, and it most be varied 
in this way : Inquiry No. (1) is to stand, 
but it will be limited to :the properties 
in British India. Admittedly as re- 
gards property in the Baroda State, 
different considerations altogether ap- 
ply. Then as regards inquiry No. (3) 
that will be an inquiry as to the heirs 
of the deceased entitled to a share in 
his***, immovable property in British 
India and the share payable to eaoh. 
Then there must be a supplementary in- 
quiry. I think, it should be inquiry 
No. (lA). An inquiry as to whether de- 
fendant 1 acquired a title by adverse 
possession at the date of this suit in 
1911 to the said immovable properties 
or any part thereof. Next the direction 
about Mr. Gulabbhai M. Desai being 
appointed a receiver and so on must be 
struck out entirely. The learned Judge 
is to hold these inquiries himself. It 
may be urged that alterations should be 
made in the law so as to give similar 
facilities to the mofussil Courts for 
delegating inquiries as exist in the 
Superior Courts in England and in India. 
But that is not a matter for us to deal 
with to-day. 

Then I come to this point : Although 
the parties have been litigating for 
seventeen years there is still some un- 
certainty as to what the alleged im- 
movable property 'in British India of 
the deceased consisted of. One would 
have thought that after this lapse of 
time this single point might at any rate 
have been cleared up. But as it has not 
been there will bo a direction following 
inquiry No. (lA) that the plaintiff and 
defendant 1 do eaoh furnish particulars 
of what he claims that the estate of the 
deceased Dhanjibhai consisted of at the 
latter’s death in 1901. With regard to 
the particulars to be furnished by de- 
fendant!, he is further to state what 
portions of the immovable property of 
Dhanjibhai he claims to have* acquired 
by adverse possession as at the] date of 
the suit in 1911. There is also some 
question as to whether the plaintiff 
claims any land alleged to have been 
purchased by defendant 1 out of the in- 
come or otherwise of Dhanjibhai’s estate* 
But if any such claim is put forward, 
particulars are tc be given to defen- 


dant 1. I would add I recognize that in 
some oases it would be impracticable in 
a suit of this nature to decide an ad- 
verse claim to the land of a third party 
particularly if any eviction was sought 
for. But here, as I have already pointed 
out defendant 1 has two claims : (l) as 
beneficiary and (2) adversely to the es- 
tate. The litigation is already decided 
in part against him as regards,, one of 
these adverse claims and it may be that 
the other branch of his adverse claim 
can also be decided in this suit. There- 
fore, we need not, I think, contemplate 
the possibility of the learned Judge 
having to direct a suit to be brought by 
some receiver to be appointed of the es- 
tate of Dhanjibhai against defendant 1, 
as a hostile qjarty.^ 

Next with regard to costs we do not 
disturb the order as to, costs in the 
lower Court but as regards the costs of 
the appeal the position is this : We 
appreciate that much time has been 
saved by the course the appellant’s coun- 
sel has taken but that does not alter the 
fact that up to the last moment his 
client was putting forward a large num- 
ber of points which if successful would 
have resulted in the suit being dis- 
miss^ed. He has failed in that. His 
only success is as to the modification of 
the terms of the actual order the learned 
Judge made. In those circumstances, 
we think the right order will be that 
the appeal must be dismissed save as to 
the variation in the preliminary decree 
which I have already indicated and that 
with regard to the costs of the appeal 
the appellant should pay three-fourths 
of the costs of the respondents repre- 
sented by Mr. Coyajee. The remaining 
one-fourth of their costs will come out 
of the estate of the deceased. Mr. Goya- 
jee’s clients to get one set of costs bet- 
ween them. As regards the other res- 
pondents represented by Mr. H* D; 
Thakor they support the appellant. Ac- 
cordingly, they will bear their own> 
costs of the appeal. 

Cross-objections must be dismissed 
with costs. 

Patkar, J — I agree. 

v.b./r.k! Order aGoordingly^ 


Ebbshaji V# Eaikhushbu (Marten, 0* J*) 
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